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REPORT  OF  CASES 


IN  THE 

COURT  OF  QUEEN’S  BENCH. 

TRINITY  TERM,  27  VICTORIA,  1863,  ( Continued .) 
Present : 

The  Hon.  William  Henry  Draper,  C.B.,  C.  J. 

“ “ Joseph  Curran  Morrison,  J.  (a) 


Benjamin  Walker  y.  John  Douglas. 

Sale  of  Crown  Lands — Action  on  notes  given  for  purchase  money — Cancella- 
tion of  sale — Defence  on  the  ground  of  fraud  and  no  consideration. 

One  W.,  as  agent  for  J.,  sold  to  defendant  two  lots  of  land  for  $1,000, 
receiving  $100  down  and  taking  defendant’s  notes  for  the  balance.  This 
land  had  been  purchased  from  the  Crown  in  1854  by  one  Wake,  who  had 
assigned  his  right  to  Colvin,  and  Colvin  to  J.  The  instalments  had  all 
been  paid  to  government,  and  W.  told  defendant  that  when  he  did  the 
settlement  duties  he  could  get  the  patent.  He  also  handed  to  defendant 
the  assignments  and  receipts,  with  an  assignment  from  J.  to  defendant. 
The  lots  were  then  vacant,  and  defendant  soon  after  went  into  possession 
and  performed  the  settlement  duties,  but  when  he  applied  to  the  Crown 
Land  Department  for  his  patent,  he  was  informed  that  the  original  sale 
to  Wake  had  been  cancelled,  as  having  been  obtained  in  fraud  of  their 
regulations;  and  to  avoid  losing  the  land  he  again  purchased  it  from 
government  for  $550.  In  an  action  brought  by  J.’s  agent  upon  the 
notes,  W.  swore  that  he  believed  what  he  told  defendant  to  be  true, 
and  had  no  doubt  J.  also  believed  it,  and  there  was  no  proof  to  the 
contrary. 

Held,  that  there  was  no  evidence  to  sustain  a defence  on  the  ground  of 
fraud  : that  there  was  not  a total  failure  of  consideration  ; and  that  the 
plaintiff  therefore  was  entitled  to  recover. 

The  plaintiff  declared  on  a promissory  note  for  £95,  made 
by  defendant  on  the  26th  of  October,  1859,  payable  to  the 
plaintiff,  on  the  1st  of  January  then  next,  and  upon  two  other 


(a)  See  note  (a)  p.  473,  vol.  xxii. 


10  queen’s  bench,  trinity  term,  27  vie.,  1868. 

promissory  notes,  dated  on  the  19th  of  February,  1857,  for 
.£87  10s.  each,  and  payable,  one  at  three,  the  other  at  four 
years  after  date,  with  interest,  to  one  E.  H.  Jackson,  or 
bearer. 

Plea , that  at  the  time  of  making  the  agreement  therein- 
after mentioned  between  defendant  and  E.  H.  Jackson,  in 
the  two  last  notes  named,  Jackson  falsely  and  fraudulently 
pretended  to  defendant  that  he  had  a valid  claim  to  lots 
Nos.  29  and  80,  in  the  8th  concession  of  Howick,  the  same 
being  Crown  lands,  by  virtue  of  an  assignment  from  one 
Wake,  to  whom  Jackson  falsely  and  fraudulently  repre- 
sented the  Crown  had  located  these  lots,  and  that  by  reason 
of  Wake  being  such  locatee,  and  the  assignment  by  him  to 
Jackson,  he,  Jackson,  was  entitled  to  receive  from  the 
Crown  a patent  for  the  said  lots  ; that  the  Crown  would 
recognize  such  right,  and  that  such  patent  would  be  granted 
to  the  said  Jackson,  or  any  assignee  from  him,  so  soon  or 
at  any  time  thereafter  that  an  application  should  be  made  to 
the  Crown  therefor,  whereas  Jackson  then  well  knew  that 
Wake  was  not  such  locatee,  and  that  Jackson  and  his  assigns 
were  not  entitled  to  receive  from  the  Crown  such  patent,  and 
Jackson  also  knew  that  defendant  had  no  means  of  inform- 
ing himself  as  to  the  falsity  of  the  statements  of  Jackson, 
and  that  defendant  was  ignorant  thereof:  that  defendant, 
believing  Jackson’s  representations  to  be  true,  on  the  19th 
of  February,  1857,  was  induced  by  Jackson  to  purchase  from 
him  his  pretended  right  to  a patent  for  the  lands  for  the 
sum  of  $1,000,  and  defendant  did  purchase  and  take  an 
assignment  from  Jackson  of  such  right,  and  paid  to  Jackson 
$400,  and  for  the  residue  gave  the  second  and  third  notes 
above  mentioned,  and  two  other  notes  for  £37  10s  each : 
that  all  the  said  notes  were  delivered  b}^  Jackson  to  the 
plaintiff,  who  is  an  attorney,  for  collection,  and  that  while 
so  held  by  the  plaintiff  as  agent  the  promissory  note 
declared  upon,  for  £95,  was  substituted  for  the  two  last  men- 
tioned notes  of  £37  10s.  each : that  when  this  substitution  was 
made,  defendant  still  believed  the  representations  of  Jack- 
son  to  be  true  : that  at  the  time  of  the  purchase,  and  of  the 
making  the  said  notes,  Jackson  had  no  legal  or  valid  claim 
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to  the  lots,  or  to  receive  a patent  therefor,  all  which  Jackson 
well  knew : that  after  the  said  purchase  defendant  applied 
to  the  Crown  for  a patent  for  the  said  lots,  but  the  Crown 
refused  to  grant  it,  or  to  recognize  Wake  as  locatee  of  the 
lots,  or  that  Jackson  had  any  right  to  such  patent ; and  so 
the  defendant  alleged  that  the  said  promissory  notes  were 
obtained  from  defendant  by  the  fraudulent  representations 
aforesaid,  and  without  defendant  having  received  any  value 
or  consideration  therefor : that  the  plaintiff,  when  he  became 
holder  of  the  said  notes,  took  the  same  with  full  notice  of 
the  premises,  and  without  having  given  any  value  or  con- 
sideration for  them ; and  that  the  plaintiff  became  and  still 
is  holder  thereof  as  agent  and  trustee  for  Jackson,  and  as 
such  agent  and  trustee  is  now  suing. 

On  this  issue  was  taken. 

The  case  was  tried  at  Goderich,  in  April  last,  before 
Richards , J. 

The  facts  appeared  to  be,  that  in  September,  1854,  there 
was  a sale  of  Crown  lands  in  the  township  of  Howick,  under 
the  regulations  of  the  27th  July,  1854,  which,  among  other 
things,  stipulated  that  actual  settlement  was  to  be  immediate 
and  continuous,  the  land  to  be  cleared  at  the  rate  of  two 
acres  annually  for  each  hundred  acres,  during  the  first  five 
years,  and  a dwelling-house  at  least  sixteen  by  eighteen 
feet  to  be  erected.  The  lots  29  and  80  in  the  sixth  con- 
cession of  Howick  were  sold  on  these  conditions  at  7s.  6d. 
per  acre  to  one  Richard  W ake,  as  was  returned  by  the  then 
agent  of  the  Commissioner  of  Crown  Lands.  The  purchase 
money  was  payable,  one-tenth  down,  and  the  balance  in 
nine  annual  instalments,  with  interest ; and  the  whole  pur- 
chase money  was  paid  up  on  the  18th  of  August,  1856. 

It  appeared  that  by  an  indenture,  dated  the  18th  of 
December,  1854,  Richard  Wake,  of  Hampshire,  England, 
Esquire,  in  consideration  of  5s.,  sold  all  his  right,  &c.,  to 
A.  J.  Colvin,  of  London,  (England.)  This  deed  was  proved 
by  a declaration  of  the  subscribing  witness,  purporting  to 
be  made  before  the  Mayor  of  Winchester.  By  indenture, 
dated  the  19th  of  July,  1856,  Alexander  John  Colvin,  in 
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consideration  of  £50,  conveyed  his  interest  in  the  same  lots 
to  Edward  Henry  Jackson,  and  this  deed  was  proved  by  the 
declaration  of  a subscribing  witness,  purporting  to  be  made 
(not  saying  when)  before  the  Lord  Provost  of  Edinburgh. 

On  the  12th  of  February,  1857,  Jackson,  in  consideration 
of  £250,  assigned  to  the  defendant.  This  sale  was  made 
through  the  agency  of  W.  G.  Walker,  Esq.,  a J.P.,  as 
appeared  by  his  administering  the  oath  to  the  subscribing 
witness  to  this  assignment  from  Jackson,  though  the  oath 
was  headed,  “ County  of  Huron  to  wit,”  and  was  in  the  jurat 
stated  to  have  been  sworn  at  Hamilton,  in  the  county  of 
Wentworth,  on  the  12th  of  February,  1857,  before  “ W.  G. 
Walker,  J.P.,  and  a commissioner  in  the  Queen’s  Bench  for 
taking  affidavits  in  and  for  said  county,”  the  words  from 
“ a commissioner”  to  the  word  “county  ” having  some  rather 
faint  marks  of  being  intended  to  be  struck  out  with  a pen. 

Mr.  Walker  proved  that  as  agent  for  Jackson  he  nego- 
tiated the  sale  to  defendant,  and  delivered  to  him  the  receipts 
for  the  purchase  money,  and  the  assignment  from  Jackson, 
which  was  sworn  to  have  been  executed  on  the  day  it  bore 
date.  He  told  the  defendant  that  when  he  did  the  settle- 
ment duties  he  could  get  the  patent.  The  lots  were  then 
vacant,  and  within  about  a year  defendant  went  into  pos- 
session, performed  the  settlement  duty,  and  had  occupied 
it  ever  since.  In  December,  1860,  Mr.  Walker  wrote  to  the 
Commissioner  of  Crown  Lands, enclosing  these  assignments, 
and  an  affidavit  that  the  settlement  duty  was  performed.  On 
the  18th  of  January,  1882,  he  received  an  answer  refusing 
to  acknowledge  defendant’s  claim,  and  stating  that  there 
was  every  reason  to  believe  that  Wake  never  was  in  this 
country,  and  therefore  did  not  sign  the  paper  which  was  pro- 
duced to  the  agent  for  the  purpose  of  obtaining  the  land. 
The  result  was,  a proposal  from  the  Commissioner  of  Crovvn 
Lands  to  allow  defendant  to  purchase,  leaving  the  parties 
who  had  paid  the  money  on  the  cancelled  sale  to  take  it 
back;  and  a sale  was  made  on  the  28th  of  October,  1861, 
to  the  defendant,  at  $2.75  per  acre.  Mr.  Walker  swore 
that  when  he  told  defendant  that  on  performing  the  settle- 
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ment  duties  lie  would  get  the  patent,  he  believed  so  himself, 
and  had  no  doubt  that  Jackson  also  believed  so,  and  he 
denied  expressly  that  he  had  knowingly  made  any  false  or 
fraudulent  representation  in  the  matter.  He  said  the  defen- 
dant knew  all  the  facts  as  far  as  he  (Walker)  knew  them : 
that  the  papers  were  shewn  to  him,  and  nothing  was  con- 
cealed from  him,  and  he  got  the  two  previous  assignments, 
together  with  that  from  Jackson.  Walker  received  $400 
from  defendant,  and  the  four  notes,  each  for  £87  10s. ; and 
the  note  for  £95  was  given  as  a substitute  for  the  two  first 
notes  and  interest.  The  four  notes,  for  £37  10s.  each,  were 
sent  by  Jackson  to  the  plaintiff  to  collect,  and  he  had  them 
all  when  the  note  for  £95  was  taken.  From  the  statement 
on  which  this  amount  was  made  up,  it  appeared  that  the 
interest  on  each  note  was  made  up  at  six  per  cent.,  and 
added  to  the  principal,  and  that  interest  at  the  rate  of  12 
per  cent  was  added  on  this  principal  and  interest  from  the 
time  the  notes  of  £37  10s.  fell  due,  until  the  date  of  the 
note  for  £95. 

The  learned  judge  was  of  opinion  the  plea  was  not  proved, 
and  under  his  direction  the  jury  found  for  the  plaintiff, 
damages  $789.73  ; leave  being  reserved  to  move  to  enter  a 
verdict  for  the  defendant. 

In  Easter  Term  C.  Robinson  Q.C.,  obtained  a rule  nisi  to 
set  aside  the  verdict  and  enter  a verdict  for  defendant,  pur- 
suant to  leave  reserved,  or  for  a new  trial,  on  the  ground  that 
the  evidence  shewed  these  notes  were  given  for  the  purchase 
money  of  land  which  the  defendant  was  induced  to  buy  from 
Jackson,  on  whose  behalf  this  action  was  brought,  in  conse- 
quence of  and  in  reliance  upon  the  false  and  fraudulent  rep- 
resentation of  one  W.  G.  Walker,  who  made  the  sale  as 
Jackson’s  agent,  and  that  defendant  received  no  value  or  con- 
sideration for  the  note ; or  on  the  law  and  evidence,  on  the 
grounds  that  the  plea  was  substantially  proved,  and  because 
it  should  have  been  left  to  the  jury  to  say  whether  the  land 
was  purchased  by  defendant  in  consequence  of  and  reliance 
on  such  representations,  and  whether  he  received  any  value 
or  consideration  for  the  notes. 
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Crooks,  Q.C.,  shewed  cause,  citing  O’Brien  v.  Ficht,  18 
U.  C.  R.  241 ; Thomas  v.  Crooks,  11  U.  C.  R.  579  : Cripps 
v.  Reade,  6 T.  R.  606  ; Bree  v.  Holbech,  Doug.  654 ; Pasiey 
v.  Freeman,  2 Sm.  L.  Ca.  68 ; Collins  v.  Evans,  5 Q.  B. 
820;  Smith  v.  Kay,  7 H.  L.  Cas.  755. 

Robinson,  Q.C.,  in  reply,  cited  Udell  v.  Atherton,  7 H.  & N. 
172,  7 Jur.  N.  S.  777 ; Fuller  v.  Wilson,  8 Q.  B.  58,  S.  C. 
in  Ex.  Oh.  Ib.  68  ; Milne  v.  Marwood,  15  C.  B.  778 ; Harvey 
v.  Wallace,  16  U.  C.  R.  508 ; Dobell  v.  Stevens,  3 B.  & C 
628  ; Pawson  v.  Watson,  Cowp.  788,  Judgment  of  Lord 
Mansfield;  Cornfoot  v.  Fowkes,  6 M.  & W.  380,  386. 

Draper,  C.J.— I concur  with  the  learned  judge  at  the 
trial  in  thinking  that  there  was  no  evidence  to  be  left  to  the 
jury  to  bring  home  either  to  Jackson  or  to  his  agent,  W.  G. 
Walker,  any  representation  which  they  knew  to  be  false  or 
fraudulent.  It  was  not  shewn  that  either  Jackson  or  his 
agent  were  aware  of  the  facts  upon  which  the  sale  to  Wake 
was  cancelled  by  the  Commissioner  of  Crown  Lands,  or  that 
any  fraud  had  been  practised  in  getting  Wake  accepted  as 
a purchaser  of  this  land  in  September,  1854. 

It  is  obvious  that  some  party  must  have  bought  these 
lands  in  Wake’s  name,  with  or  without  his  authority,  paying 
the  first  instalment  of  the  purchase  money,  and  putting  a 
signature  purporting  to  be  that  of  Wake  as  the  purchaser. 
This  was  done  in  September,  1854,  and  in  December  follow- 
ing Wake,  being  in  England,  assigns  to  one  Colvin  then  also 
in  England.  Judging  from  the  two  deeds  of  assignment  of 
Wake  to  Colvin,  and  Colvin  to  Jackson,  I should  imagine 
they  were  blank  forms  printed  in  Canada,  and  think  it  not 
improbable  that  most  of  the  blanks  were  filled  in  Canada 
also.  This  rather  tends  to  confirm  the  belief  that  the  party 
or  parties  intended  to  purchase  in  fraud  of  the  government 
regulations  of  July,  1854. 

If  there  had  been  evidence  to  connect  Jackson  or  his 
agent,  W.  G.  Walker,  or  even  the  present  plaintiff,  who  it 
appears  was  Jackson’s  agent  and  attorney,  with  this  pur- 
chase from  the  Crown,  it  would  make  a great  difference  in 
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the  aspect  of  the  case.  But  Mr.  W.  G.  Walker,  who  was 
called  as  a witness  for  the  defence,  swears  that  the  defen- 
dant knew  all  the  facts  as  far  as  he  (Walker)  knew  them, 
and  that  he  (Walker)  made  no  intentional  false  or  fraudu- 
lent representation.  This  might  be  true,  if  the  defendant 
had  been  made  aware  of  the  circumstances  under  which 
Wake’s  name  was  used  as  a purchaser,  but  1 do  not  so 
understand  the  evidence ; I take  it  to  mean  an  unequivocal 
denial  of  knowledge  of  any  previous  fraud  whatever  in  the 
transaction,  and  so  taking  it,  I think  it  reduces  the  defence 
to  the  question  of  total  failure  of  consideration. 

Then,  though  it  may  be  truly  said  that  the  defendant  has 
not  obtained  all  he  bargained  for,  I do  not  see  that  he  has 
obtained  nothing.  He  took  possession  in  consequence  of 
and  in  pursuance  of  his  purchase  from  Jackson,  though  it 
appeared  by  subsequent  events  that  Jackson  could  not  give 
him  a right  to  possession  ; and  the  subsequent  sale  made  to 
him  of  this  land  by  the  Crown  was  apparently  influenced 
by  the  fact  of  his  having  made  valuable  improvements  after 
so  taking  possession.  And  further,  considering  that  the 
assignments  have  incontestably  vested  in  him  whatever 
rights  either  Wake  or  Colvin  or  Jackson  had,  arising  out  of 
this  transaction,  and  as  the  whole  purchase  money  on  the 
cancelled  sale  was  paid  to  the  Commissioner  of  Crown  Lands 
in  Wake’s  name,  and  presumably  by  one  of  these  three  par- 
ties, and  as  the  commissioner  seems  by  the  letter  put  in 
evidence  to  hold  the  money  that  the  parties  who  paid  it  on 
the  cancelled  sale  may  get  it  back,  I do  not  see  how  Wake, 
Colvin,  or  Jackson  could  interpose  to  prevent  the  defen- 
dant’s getting  it,  and  therefore  do  not  see  but  that  the 
defendant  may  reasonably  hope  that  it  will  be  paid  to  him, 
or  placed  to  his  credit  on  the  present  sale. 

Even  then,  it  will  be  a hard  case  on  the  defendant,  and  I 
should  gladly  have  acted  upon  any  principle  or  authority 
which  would  justify  a decision  in  his  favour,  but  I cannot 
satisfy  myself  there  has  been  a total  failure  of  considera- 
tion, without  which  the  defence  fails.  Sully  v.  Frean,  (10 
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Ex.  535,)  Forman  v.  Wright,  (11C.B.481,)  Chitty  on  Bills, 
49,  50,  10th  Ed. 

I think  therefore  the  rule  must  be  discharged. 

Morrison,  J.,  concurred. 

Rule  discharged,  (a) 


Stephens  y.  Boulton. 

Cpvenant  to  pay  off  mortgage — Right  to  recover  costs  of  sale — Payment  made 
by  defendant,  but  not  credited. 

In  an  action  upon  defendant’s  covenant  to  pay  off  a mortgage  executed  by 
the  plaintiff  to  one  G.  upon  land  sold  by  the  plaintiff  to  defendant,  it  ap- 
peared that  G.  had  sold  under  the  mortgage  in  Chancery,  in  a suit  against 
defendant,  the  costs  of  which  amounted  to  ^43,  and  that  for  the  mort- 
gage money  remaining,  after  deducting  the  proceeds  of  sale  and  these 
costs,  he  had  obtained  a judgment  against  the  plaintiff.  The  defendant 
had  paid  £20  to  G.  before  the  Chancery  suit  was  begun,  but  had  not 
obtained  credit  for  it. 

Held,  (by  Adam  Wilson,  J.,  his  judgment  being  accepted  by  consent  as  that 
of  the  court)  that  this  sum  of  £ 20  should  not  go  to  reduce  the  plaintiff's 
claim,  for  it  was  the  defendant’s  duty  to  have  obtained  credit  for  it  in 
taking  the  accounts  ; and  that  the  plaintiff  could  recover  for  the  Chan- 
cery costs,  as  G.  had  properly  deducted  them,  and  the  plaintiff,  being 
liable  to  pay  .G.  the  deficiency  then  remaining  on  the  mortgage,  was 
entitled  to  be  paid  it  by  defendant. 

There  were  cross  rules  obtained  in  this  cause,  by  Moss 
for  the  plaintiff,  to  increase  his  verdict  by  .£23  12s.,  and  by 
J.  H.  Cameron , Q.C.,  for  the  defendant,  to  enter  a nonsuit 
or  a verdict  for  defendant,  on  leave  reserved,  on  the  ground 
that  defendant’s  plea  of  payment  was  proved. 

The  declaration  alleged,  that  the  defendant  by  deed,  dated 
1st  July;  1858,  covenanted  with  the  plaintiff  to  pay  off  a 
certain  mortgage  for  £208,  and  interest  thereon,  made  by 
the  plaintiff  to  one  Gladman,  bearing  date  the  20th  of  Octo- 
ber, 1856,  which  mortgage  was  a charge  on  certain  premises 
then  sold  and  conveyed  by  the  plaintiff  to  defendant,  sub- 
ject to  this  mortgage.  The  plaintiff  averred  that,  although 
the  time  for  payment  of  the  mortgage  money  and  interest  had 


(a)  This  case  has  been  previously  argued  in  Easter  Term,  before  McLean, 
C.  J.,  Hagarty,  }.,  and  Adam  Wilson,  J.  On  the  first  day  of  this  term, 
[McLean,  C.J.,  having  resigned,  and  Hagarty,  J.,  being  absent,)  Mr.  Jus- 
tice Wilson  said  he  was  prepared  with  his  own  judgment,  in  which  the  late 
Chief  justice  of  the  court  concurred,  but  that  as  it  was  opposed  to  the 
view  taken  by  the  learned  judge  at  the  trial,  he  thought  it  better  that  the 
case  should  be  re-argued,  which  was  accordingly  done  during  this  term. 
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elapsed,  the  defendant  had  not  paid  the  same  to  Gladman, 
to  the  plaintiff’s  damage;  and  that  the  plaintiff  had  been 
required  to  pay  a large  sum,  to  wit,  £90,  on  account  of  the 
mortgage,  and  had  been  sued  by  Gladman  for  the  same 
moneys,  and  had  been  obliged  to  pay  a large  sum  for  costs, 
and  had  been  put  to  great  loss  and  damage  in  respect 
thereof. 

The  declaration  also^  contained  a count  for  money  paid. 

The  defendant  pleaded,  1,  Non  est  factum , to  the  first 
count. 

2.  That  before  action  he  paid  to  Gladman  all  principal 
money  and  interest  due  on  the  mortgage. 

8.  Never  indebted,  to  the  second  count. 

At  the  trial,  at  Cobourg,  before  Draper , C.  J.,  the  evidence 
shewed  that  the  mortgage  money  amounted  altogether,  up  to 
the  31st  of  October,  1860,  to  £245  16s.  3d.,  being  £208  for 
principal,  and  £37  16s.  3d.  for  interest,  from  the  20tli  of 
October,  1857,  to  the  31st  of  October,  1860. 

A suit  in  Chancery  was  instituted  in  1859  by  Mr.  Glad- 
man against  the  now  defendant  for  a sale  of  the  property. 
The  costs  in  this  suit  came  to  £43  14s.  10d.,  making  the 
total  of  Gladman’s  claim  £289  11s.  Id. 

The  property  produced  at  sale,  on  the  31st  of  October, 
1860,  £220  0s.  0d.,  thus  leaving  a balance  still  due  Glad- 
man of  £69  11s.  Id. 

Gladman  then  sued  the  now  plaintiff  for  this  balance,  and 
on  the  13th  of  October,  1862,  recovered  a judgment  against 
him  for  £80  8s.  Id.,  that  is,  £76  6s.  2d.  debt  and  interest, 
and  £4  Is.  lid.  costs. 

It  was  then  proved  by  the  defendant  that  he  paid  Gladman 
£20  in  1859,  before  the  Chancery  suit  was  begun. 

There  was  an  endorsement  on  the  mortgage,  of  the  24th  of 
December,  1857,  by  Mr.  Gladman’s  solicitor,  of  £20  9s.  7d., 
as  paid  on  the  24th  of  December,  1857,  being  apparently 
£8  9s.  7d.  above  the  year’s  interest  of  £12  or  thereabouts, 
due  from  1856  to  1857. 
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The  account  on  which  the  verdict  was  taken  was  as  fol- 
lows : — 

Amount  above  mentioned =£289  11s.  Id. 

Proceeds  of  sale  £220  Os.  Od. 

Payment  by  defendant  to  Glad- 

man  in  1857 20  Os.  Od. 

Interest  on  last  sum  8 12s.  Od. 

Payment  endorsed  8 9s.  7d. 

Interest  on  last  sum  2 8s.  6d. 


£254  10s.  Id. 


And  a verdict  was  taken  for  the  plaintiff  for  £85  Is.  Od. ; 
the  plaintiff  having  leave  to  move  to  increase  his  verdict 
by  the  £20,  and  the  £8  12s. ; and  the  defendant  having- 
leave  to  move  to  strike  out  the  Chancery  costs,  amounting 
to  £43  14s.  10d.,  included  in  the  above  sum  of  £289  11s.  Id. 

By  consent  of  the  parties  the  following  judgment,  pre- 
pared by  Adam  Wilson , J.,  was  read  by  the  Chief  Justice, 
as  the  judgment  of  the  court : — 

The  sum  of  £8  9s.  7d.  being  an  excess  beyond  the  six 
per  cent.,  and  paid,  as  I presume,  by  the  plaintiff  before  the 
assignment  to  the  defendant,  cannot  be  claimed  by  the 
plaintiff,  nor,  as  I see,  by  the  defendant  either,  because  it 
was  a sum  paid  by  the  plaintiff  to  Gladman,  and  cannot, 
therefor,  be  treated  by  the  defendant  as  a sum  that  he  is 
entitled  to  any  benefit  of.  If  the  defendant  could  have  had 
any  benefit  from  it,  it  should  have  been  in  the  Chancery 
suit  with  Gladman,  and  in  that  suit  only,  and  it  should  not 
now  be  brought  into  account  between  the  plaintiff  and  the. 
defendant.  It  has,  however,  been  brought  into  account 
between  them,  and  apparently  without  objection. 

I think  the  plaintiff’s  verdict  should  be  increased  by  the 
two  sums  of  £20  and  £8  12s.,  because  the  defendant,  who 
made  this  payment  to  Gladman  in  1859,  should  have 
seen  that  he  got  credit  for  it  in  taking  the  accounts  with 
Gladman  in  the  Chancery  suit.  It  was  his  fault,  if  it  was 
the  fault  of  any  one,  that  he  did  not  get  a credit  for  it  then, 
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"but  the  omission  then  can  in  no  way  be  chargeable  upon 
the  present  plaintiff. 

The  verdict,  then,  should  be  £58  13s.  Cd. 

This  latter  sum,  I think,  should  not  be  reduced  by  the 
Chancery  costs  of  £43  14s.  10d.,  as  contended  for  by  the 
defendant.  It  is  very  true  the  defendant  was  liable  for 
them  under  the  decree  of  the  Court  of  Chancery ; but  it  is 
very  true,  also,  he  has  not  paid  them  under  that  decree, 
and  that  the  plaintiff  has  been  sued  for  them,  not  specifi- 
cally, but  as  a general  deficiency  upon  his  mortgage  debt, 
and  a judgment  recovered  against  him  for  the  same,  against 
which  the  defendant  was  bound  to  indemnify  him. 

Gladman  rightly  deducted  these  costs  from  the  general 
proceeds  of  sale,  and  credited  only  the  balance  upon  his 
mortgage  claim.  So  much,  then,  of  the  mortgage  claim  as 
Temained  unpaid  after  such  deduction  the  plaintiff  was 
bound  to  pay  Gladman,  and  therefore  he  is  in  his  turn 
■entitled  to  be  paid  it  by  the  defendant. 

The  plaintiff’s  rule  will  be  absolute  to  increase  the  verdict 
to  £58  13s.  Od.  The  defendant’s  rule  should  be  discharged. 


McMurray  v.  Ryan. 

Appeal — New  trial  granted. 

The  declaration  contained  two  counts:  i,  trover  for  goods,  and  2,  for  an 
injury  to  the  plaintiff’s  reversionary  interest  in  them.  The  jury  in  the 
court  below  were  directed  that  there  was  no  evidence  to  sustain  the 
first  count,  and  no  substantial  damage  shewn  on  the  second,  but  they 
found  a general  verdict  for  the  plaintiff,  and  $100. 

Held,  that  as  defendant  had  on  account  of  the  ruling  refrained  from  giving 
evidence  on  the  first  count,  a new  trial  should  be  granted,  and  the  judg- 
ment below  refusing  it  was  reversed. 

Appeal  from  a judgment  of  the  county  court  of  Peter- 
boro’  and  Victoria. 

The  declaration  contained  two  counts : 1,  trover  for  a 
mare  and  foal ; 2,  for  an  injury  to  the  reversionary  interest 
of  the  plaintiff  in  the  mare  and  foal,  the  property  of  the 
plaintiff. 

Pleas. — 1.  Not  guilty.  2.  To  the  first  count,  denying 
property  in  the  plaintiff.  3 & 4.  To  the  second  count, 
"traversing  the  possession  and  reversion. 

At  the  close  of  the  plaintiff’s  case  the  learned  judge  ruled, 
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after  objections  taken  by  the  defendant’s  counsel,  that  as 
to  the  first  count  the  plaintiff  had  not  given  sufficient  evi- 
dence ; and  as  to  the  second  count,  that  there  was  evidence. 

The  defendant’s  counsel  then  objected  that  there  was  no 
evidence  of  damage  to  the  reversionary  property,  upon  which 
point  he  had  leave  reserved  to  move. 

The  defendant  then  called  witnesses  as  to  the  issues  on 
the  second  count, and  the  learned  judge  charged  the  jury  that, 
in  his  opinion,  the  plaintiff  by  his  evidence  offered  on  the 
second  count  had  put  it  beyond  his  power  to  say  that  he  had 
that  possession  which  would  enable  him  to  sustain  trover  • 
and  that  on  the  second  count  the  plaintiff  did  not  seem  to 
have  sustained  substantial  damages.  The  jury,  however,, 
found  a general  verdict  for  the  plaintiff,  and  $100  damages. 

In  the  following  term  the  defendant  obtained  a rule  nisi  to 
set  aside  the  verdict  and  for  anew  trial,  upon  the  ground  that 
there  was  no  evidence  of  the  conversion  charged  in  the  first 
count,  or  of  possession  or  right  of  possession  to  the  property 
by  the  plaintiff,  and  that  there  was  no  evidence  of  any  actual 
damage  to  the  plaintiff’s  reversion,  as  charged  in  the  second 
count ; and  that  the  verdict  was  contrary  to  law  and  evidence, 
and  the  charge  of  the  learned  judge,  and  for  excessive  dam- 
ages, and  because  the  verdict  was  perverse.  This  rule  was 
discharged  by  the  learned  judge,  the  plaintiff  to  enter  a 
remittitur  damna  as  to  £5,  and  against  that  judgment  this 
appeal  was  brought. 

Eccles , Q.C.,  for  the  appellant. 

Nanton , contra,  cited  Jeffries  v.  The  Great  Western  R. 
W.  Co.,  25  L.  J.  Q.  B.  107. 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

Without  expressing  any  opinion  upon  the  merits  of  the 
case,  we  think  that  defendant  should  have  a new  trial.  The 
learned  judge  having  ruled  at  the  trial  that  there  was  no 
evidence  to  sustain  the  first  count  of  the  declaration,  and 
having  charged  the  jury  that  on  the  second  count  the  plain- 
tiff did  not,  in  his  opinion,  sustain  any  substantial  damages, 
and  the  jury  notwithstanding  found  a verdict  for  $100, — $20 
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more  than  the  value  of  the  mare ; and  as  the  defendant’s 
counsel  did  not,  on  account  of  the  ruling  of  the  learned  judge, 
think  it  necessary  to  give  evidence  upon  the  issues  on  the 
first  count,  and  as  we  cannot  say  how  far  the  ruling  of  the 
learned  judge  affected  the  conduct  of  the  defendant’s  defence ; 
and  the  verdict  being  a general  one  on  the  whole  declaration, 
the  strong  probability  is  that  the  jury  have  found  for  the  plain- 
tiff on  the  first  count.  Under  these  circumstances  we  are  of 
opinion  that  the  judgment  should  be  reversed,  and  that  the 
rule  nisi  in  the  court  below  should  be  made  absolute  for  a 
new  trial — costs  in  the  court  below  to  abide  the  event. 

Appeal  allowed. 


Ramsay  et  al.,  Executors  of  Andrew  H.  Armour,  v 
Carruthers. 

Cognovit — Interest. 

Where  defendant  gave  a confession  on  the  13th  of  May,  1856,  containing 
an  agreement  that  judgment  might  be  entered  at  once,  but  no  execution 
to  issue  unless  he  should  make  default  in  payment  of  a sum  named  on 
the  1st  of  June  then  next,  “ with  interest  thereon  from  this  day  till  paid," 
and  judgment  was  not  entered  till  the  28th  of  April,  1857,  Held,  that 
the  plaintiffs  were  entitled  to  interest  from  the  date  of  the  cognovit,  not 
from  the  entry  of  judgment  only. 

Revivor,  why  plaintiffs  should  not  have  execution  against 
defendant  of  a judgment  whereby  Andrew  H.  Armour  re- 
covered  against  defendant  on  the  28th  of  April,  1857,  £803 
18s.  2d. ; to  which  the  defendant  pleaded  that  in  the  life-time 
of  Andrew  H.  Armour  he  had  fully  satisfied  the  judgment. 

The  case  was  tried  at  Toronto,  before  Richards , J.,  and 
a verdict  rendered  for  the  plaintiffs. 

According  to  the  evidence,  on  the  30th  of  April,  1857,  a./i. 
ja.  was  put  into  the  sheriff’s  hands  in  the  original  suit,  Armour 

v.  Carruthers,  endorsed  to  levy  as  the  debt £404  16  6 

Costs,  £3  16s.  Id.,  and  writ,  £1 4 16  1 

£409  12  7 

And  interest  was  also  directed  to  be  levied  from  the  13th  of 
May,  1856,  being  the  date  of  the  cognovit  on  which  judg- 
ment was  entered.  The  cognovit  was  for  £800,  nominal 
damages,  and  by  it  defendant  agreed  that  judgment  should 
be  forthwith  entered  up  against  him  of  record,  but  no 
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execution  to  issue  until  the  1st  day  of  June  then  next,  when 
in  case  he  should  make  default  in  the  payment  of  £404  16s. 
6d.,  “ with  interest  thereon  from  this  day  till  paid,”  being  the 
true  debt,  then  execution  might  issue,  &c. 

The  payments  alleged  to  have  been  made  by  the  defendant 
would  over-balance  the  principal  debt  and  costs, with  interest 
to  the  19th  of  January,  1863,  if  the  interest  were  computed 
from  the  date  of  the  entry  of  the  judgment,  28th  of  April,. 
1857,  but  not  if  computed  from  the  13th  of  May,  1856.  The 
defendant  claimed  to  have  paid  a sum  which  with  interest 
amounted  to  £444  2s.  3d.,  and  the  plaintiffs’  claim,  with 
interest  to  the  same  date,  amounted  to  only  £441  4s.  6d. 

The  real  claim  intended  to  be  urged  by  the  plaintiffs  was 
evidently  more,  and  involved  a question  as  to  the  defendant 
having  paid  certain  sums  to  the  testator  in  his  life -time 
which  had  not  been  credited.  But  the  plaintiffs’  counsel,, 
at  the  argument,  admitted  that  the  only  point  for  this 
court  was  whether  the  interest  should  be  computed  from 
the  date  of  the  cognovit,  or  of  the  entry  of  the  judgment. 

'M.  C.  Cameron,  Q.C.,  obtained  a rule  nisi  to  set  aside 
the  verdict  for  misdirection  on  the  part  of  the  learned  judge, 
in  ruling  that  the  fact  of  the  cognovit  bearing  interest  on  the 
face  of  it  entitled  the  plaintiffs  to  compute  it  from  that  date, 
and  then  that  the  plaintiffs  -would  be  entitled  to  a verdict 
on  the  plea  of  payment.  He  cited  Stopford  v.  Fitzgerald,  16- 
L.  J.  Q.  B.  310 ; Duke  v.  Watchorn,  1 Dowl.  N.  S.  265 
Evans  v.  Manero,  7 M.  & W.  463. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

It  appears  by  the  endorsement  on  the  fi.  fa.  that  the 
interest  on  the  debt  was  directed  to  be  levied  as  it  is  claimed 
now.  The  amount  confessed  as  the  damages  largely  exceeds 
the  true  debt  and  interest  as  now  claimed.  If  the  defen- 
dant had,  as  soon  as  he  had  notice  of  the  execution  and  this 
claim  for  interest,  moved  the  court  to  restrain  the  plaintiffs 
from  levying  interest  except  from  the  date  of  the  entry  of 
the  judgment,  we  think  he  must  have  failed.  The  court  would 
have  felt  he  had  no  claim  to  their  aid  in  the  face  of  his 
agreement  in  the  cognovit. 
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We  felt  some  doubt  in  looking  at  the  account  ren- 
dered by  the  now  plaintiffs  to  defendant,  in  which  he 
is  charged  with  moneys  paid  by  the  testator  for  defen- 
dant for  costs  against  which,  among  other  things,  the  cog- 
novit appears  to  have  been  given  as  an  indemnity,  and 
these  payments,  amounting  to  £57  13s.  lid.,  appear  to 
have  been  made  more  than  a year  after  the  date  of  the  cog- 
novit— one  of  them,  £40,  not  until  September,  1857.  It 
would  be  inequitable  that  the  plaintiffs  should  recover  interest 
on  these  sums,  which  in  reality  when  paid  became  part  of 
the  debt  which  the  defendant  was  to  pay.  But  no  question 
on  this  point  was  raised,  probably  because,  if  this  amount  of 
interest  were  deducted  from  the  plaintiffs’  claim,  yet  the 
defendant  could  not  prove  payment  if  the  interest  was  com- 
puted from  the  date  of  the  cognovit. 

The  rule  nisi  was  rested  on  the  ground  that  interest  on  the 
true  debt  could  not  be  claimed  from  the  date  of  the  cognovit, 
but  only  from  the  entry  of  the  judgment,  though  the  cog- 
novit admitted  that  the  true  debt  was  to  bear  interest  from 
its  date,  and  that  if  the  plaintiff  delayed  entering  his 
judgment  he  pro  tanto  forfeited  his  claim  to  interest. 
Upon  reflection,  we  think  this  is  not  so,  and  that  the  direc- 
tion given  was  right. 

Buie  discharged. 


Grieve  v.  Smith. 

Principal  and  surety. 

Defendant  as  surety  entered  into  a bond  that  his  principal  should  insure 
and  keep  insured  certain  buildings  on  land  mortgaged  by  him  to  the 
plaintiff.  Afterwards  the  position  of  the  buildings  was  altered,  the  out- 
buildings being  brought  nearer  to  the  house,  and  the  risk  thus  increased. 
Held,  that  the  defendant  was  thereby  discharged. 

Debt  on  a joint  and  several  bond  given  by  defendant  and 
one  Edward  Ogden,  conditioned  that  if  the  said  Edward 
Ogden  should  effect  an  insurance  on  certain  buildings  situate 
and  being  on  lot  number  six  on  the  north  side  of  George 
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street,  in  the  village  of  Arthur,  in  the  County  of  Wellington, 
to  the  extent  of  two-thirds  of  the  estimated  value  thereof,  in 
some  solvent  insurance  company  in  the  province  of  Canada 
or  in  Great  Britain,  on  or  before  the  1st  day  of  January, 
1858,  and  continue  the  said  insurance  until  a certain  mort- 
gage in  favour  of  the  plaintiff,  made  by  the  said  Edward 
Ogden,  was  fully  paid  up  and  satisfied,  then  said  bond  should 
be  void,  else  continue  in  full  force  and  effect. 

And  the  plaintiff  averred  that  afterwards,  and  while  the 
said  mortgage  was  unsatisfied  and  unpaid,  the  said  Edward 
Ogden  did  duly  effect  an  insurance  upon  the  said  buildings 
to  $2000,  the  extent  of  the  two-thirds  of  the  estimated  value 
of  said  property  or  buildings,  in  the  Gore  District  Mutual 
Fire  Insurance  Company,  in  this  province;  yet  the  said  Ed- 
ward Ogden  did  not  continue  the  said  or  any  other  insurance 
thereon,  but  had  neglected  to  do  so.  And  further  that  he, 
the  plaintiff,  had  ever  since  kept  the  aforesaid  buildings  in- 
sured to  the  amount  aforesaid,  in  the  aforesaid  company, 
and  in  another  company  of  this  province  called  the  British 
America  Assurance  Company,  and  had  necessarily  laid  out 
and  expended  the  sum  of  fifty  pounds  in  so  doing ; and  the 
plaintiff  said  that  the  aforesaid  mortgage  and  money  pay- 
able thereby  were  still  in  arrear,  unsatisfied  and  unpaid. 

Plea,  upon  equitable  grounds,  that  defendant  executed  the 
said  bond  as  surety  only  for  the  said  Edward  Ogden,  and 
that  the  mortgage  in  the  declaration  mentioned  was  a mort- 
gage upon  the  lands  in  the  declaration  described  : that  after 
the  making  of  the  said  bond,  and  before  the  commencement 
of  this  suit,  the  plaintiff  by  deed  assigned  and  transferred  to 
one  James  D.  McKay  all  his,  the  plaintiff’s,  right,  title,  and 
interest  in  or  to  the  said  mortgage  and  the  said  land, 
and  also  in  and  to  the  said  bond  of  this  defendant,  and 
that  the  plaintiff  is  now  suing  in  this  behalf  as  the  trustee 
and  for  the  benefit  of  the  said  James  D.  McKay,  or  some 
one  claiming  under  him  ; and  the  said  James  D.  McKay 
thereupon,  to  wit,  on  the  first  day  of  June,  1860,  entered 
into  possession  of  the  said  lands,  and  evicted  the  said  Edward 
Odgen  and  his  tenants  therefrom,  and  he,  the  said  James 
D.  McKay,  or  some  person  or  persons  have  continued  in 
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such  possession  ever  since  : that  the  said  James  D.  McKay, 
or  some  person  or  persons  claiming  under  him,  after  he,  the 
said  James  D.  McKay,  had  entered  into  possession  of  the 
said  lands  as  aforesaid,  to  wit,  on  the  1st  day  of  June,  1860, 
removed  or  caused  to  be  removed,  without  the  consent  of  the 
defendant,  certain  of  the  buildings  in  the  declaration  men- 
tioned, to  wit,  a stable  and  driving  shed,  from  one  part  of 
the  said  land  to  another  part  thereof : and  such  removal 
altered  and  increased  the  risk  of  and  danger  from  fire  to  the 
buildings  in  the  said  declaration  referred  to,  and  thereby 
the  premiums  or  sums  payable  for  insurance  thereon  be- 
came and  were  much  greater  in  amount  than  they  would 
have  been,  and  were  payable  in  respect  thereof  if  such 
removal  of  the  said  buildings  had  not  been  made  by  the 
said  James  D.  McKay,  or  some  one  claiming  under  him  as 
aforesaid  : that  the  said  Edward  Ogden  continued  to  keep 
the  said  buildings  insured  in  the  said  Gore  District  Mutual 
Fire  Insurance  Company  up  to  and  until  the  time  when  the 
said  buildings  were  so  removed  as  hereinbefore  mentioned. 
And  defendant  alleged  that  by  reason  of  the  premises  afore- 
said his  position  as  surety  as  aforesaid  was  and  is  materially 
altered,  whereby  the  defendant  became,  and  was,  and  is 
released  from  liability  upon  said  bond. 

The  defendant  called  a witness,  who  swore  that  the  mort- 
gage was  assigned  to  McKay  in  the  fall  of  1858 : that  after 
the  mortgage  and  bond  had  been  given  a driving  house  and 
shed  were  put  up  by  Ogden,  the  former  66  and  the  latter  36 
feet  from  the  house,  which  were  moved  in  1860,  so  that  the. 
driving  house  came  within  28  feet  of  the  house,  and  was 
connected  with  it  by  the  shed.  An  insurance  agent,  who 
was  also  called  for  the  plaintiff,  said  that  this  alteration  would 
increase  the  rate  of  insurance  by  one  per  cent.,  the  risk  hav- 
ing before  that  been  such  as  would  be  taken  as  isolated. 

In  answer,  it  was  proved  by  a witness  for  the  plaintiff  that 
acting  for  McKay  he  gave  notice  to  the  insurance  company 
of  the  removal  of  the  driving  shed  nearer  the  house,  and  they 
made  no  change  in  the  rate  ; but  he  said  he  did  not  notify 
them  that  the  driving  house  had  been  connected  with  the 
shed,  as  he  was  not  aware  of  it. 
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A statement  of  the  amount  paid  by  the  plaintiff  was  put 
in  and  admitted,  of  which  $30  was  before  any  of  the  altera- 
tions had  been  made.  And  upon  these  pleadings  and  evi- 
dence it  was  agreed  that  the  court  should  determine  wdiat 
sum,  if  any,  the  plaintiff  was  entitled  to  recover,  being  at 
liberty  to  draw  all  inferences  that  a jury  might. 

M.  G.  Cameron , Q.C.,  for  the  plaintiff. 

J.  H.  Cameron , Q.C.,  contra. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  essential  matter  of  this  plea  appears  to  be,  that  de- 
fendant is  a surety  contracting  that  his  principal  should 
insure  and  keep  insured  certain  buildings  erected  on  land 
mortgaged  to  the  plaintiff : that  the  plaintiff  has  assigned 
his  interest  in  the  mortgaged  premises,  and  that  the  as- 
signee has  entered  and  evicted  the  mortgagor,  the  principal, 
for  whom  defendant  is  surety,  and  has  taken  possession  : 
that  since  such  eviction  and  taking  possession  the  assignee 
changed  the  position  of  some  of  the  buildings  which  were 
the  objects  of  the  insurance,  whereby  the  risk  and  danger 
of  fire  was  increased,  and  the  rate  of  premium  was  in- 
creased, and  that  until  this  alteration  the  principal  did  keep 
up  the  insurance.  It  is  then  averred  that  defendant’s 
position  as  a surety  was  by  these  means  altered,  and  that 
he  is  consequently  discharged. 

The  law  as  to  a surety  is  very  emphatically  stated  by  the 
•present  Lord  Chancellor  in  Blest  v.  Brown,  (8  Jur.  N.  S. 
602,)  and  also  by  the  Court  of  Exchequer  in  Watts  v. 
Shuttleworth,  (5  H.  & N.  235,  affirmed  on  appeal  in  7 
Jur.  N.  S.  945.)  I had  occasion  to  refer  to  these  cases  in 
Titus  v.  Durkee,  (12  C.  P.  367,)  in  which  the  General 
Steam  Navigation  Company  v.  Bolt  (6  C.  B.  N.  S.  550)  was 
also  cited. 

The  facts  stated  in  this  plea  shew  that  by  the  act  of  the 
plaintiff,  who  is  suing  as  a trustee  for  the  assignee  of  the 
mortgage,  and  who  is  to  be  treated  as  having  done  the  acts 
wdiich  his  assignee  did,  the  situation  of  the  surety  has  be- 
come more  onerous.  He  undertook  that  his  principal  should 
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insure  and  keep  insured  certain  buildings.  This  contract 
was  made  upon  a certain  existing  state  of  things,  in  which 
a certain  risk  existed,  and  the  surety  undertook  as  against 
that  risk.  The  risk  is  altered  hy  the  position  of  the  build- 
ings being  changed,  and  that  alteration  increases  pro  tanto 
the  surety’s  liability.  If  the  plea  therefore  be  proved,  the 
case  is  brought  within  the  principle  of  the  cases  referred  to. 

It  appears  to  us  the  evidence  establishes  all  the  facts  that 
are  material,  including  in  the  term  evidence  matters  alleged 
and  admitted.  The  declaration  discloses  the  defendant’s 
position  and  the  nature  of  his  contract,  and  the  defendant, 
availing  himself  of  that,  goes  on  to  state  and  prove  that  cer- 
tain acts,  which  are  to  be  deemed  acts  of  the  plaintiff,  have 
changed  the  nature  or  extent  of  his  liability.  On  this  ground 
we  think  the  posted  should  be  given  to  the  defendant.  It 
becomes  unnecessary  to  consider  the  other  questions  suggest- 
ed at  nisi  prius,  except  as  to  the  sum  of  $30,  to  recover 
which  sum  the  posted  should  be  delivered  to  the  plaintiff. 
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Burn  v.  Bletcher. 

Vessel — Sale  under  attachment  and  judgment  in  foreign  country — Title  ac- 
quired thereunder — Want  of  notice  to  defendant — Jurisdiction  of  foreign 
court  over  goods. 

Replevin  for  a schooner.  The  defendant  avowed  that  the  vessel  was  his,  to 
which  the  plaintiff  pleaded  that  one  M.,  owning  an  interest  in  theschooner, 
which  was  a Canadian  vessel  registered  here,  assigned  his  interest  by  bill 
duly  registered  to  the  plaintiff,  who  bought  for  value,  without  notice  of 
defendant’s  claim  or  proceedings;  that  the  vessel  had  been  laid  up  for 
the  winter  at  Cleveland,  in  the  state  of  Ohio,  where  defendant  sued  M.  in 
a local  court  of  limited  jurisdiction,  not  an  admiralty  court,  to  recover  an 
alleged  debt,  the  said  suit  being  a personal  action  and  not  a proceedings 
rent:  that  M.  not  being  within  the  jurisdiction,  defendant  caused  the 
vessel  to  be  attached,  and  by  virtue  of  such  attachment  alone  got  judgment 
and  execution,  under  which  he  purchased  the  vessel,  and  took  a bill  of  sale 
from  the  officer  of  the  court.  The  plaintiff  then  stated  certain  facts  shewing, 
as  he  also  averred  to  be  the  fact,  that  M.  was  in  truth  not  indebted  to 
defendant  when  the  judgment  was  obtained,  which  was  after  the  plaintiff 
had  registered  his  bill  of  sale;  and  he  alleged  that  neither  M.  nor  defen- 
dant were  American  citizens,  or  resident  in  the  States  : that  M.  never  had 
been  within  the  jurisdiction  of  the  Ohio  court,  and  that  no  process  was  ever 
served  on  him,  nor  had  he  any  knowledge  of  the  proceedings  there — where- 
fore he  alleged  that  such  court  had  no  jurisdiction,  and  that  the  proceed- 
ings were  void,  contrary  to  natural  justice,  and  fraudulent. 

Defendant,  besides  demurring,  replied,  that  before  M.  assigned  to  the 
plaintiff  defendant  attached  the  vessel  in  the  Ohio  court  for  a debt 
which  M.  owed  him,  and  afterwards  recovered  judgment  and  execution 
in  the  suit,  under  which  the  vessel  was  sold  according  to  the  law  of  that 
State  to  defendant : that  by  such  law  the  property  within  the  State  of  any 
person  might  be  seized  for  any  debt  due,  whether  either  debtor  or  credi- 
tor was  or  ever  had  been  resident  in  the  State  or  not,  and  seizure  under 
an  attachment  was  made  equivalent  to  service  of  process  on  the  debtor. 
To  this  the  plaintiff  demurred. 

Held,  plea  good,  for  the  action  being  in  personam,  the  mere  fact  that  the 
schooner  was  laid  up  for  the  winter  in  Ohio  could  not  give  jurisdiction 
over  a British  subject  not  resident  there,  who  had  no  notice  of  the  pro- 
ceedings ; but 

Held , also,  that  the  replication  was  good,  for  it  shewed  such  jurisdiction 
according  to  the  law  of  Ohio,  so  far  at  least  as  to  sustain  the  judgment 
with  regard  to  M.’sproperty  within  the  State,  whether  it  could  be  given 
effect  to  here  for  all  purposes  or  not : that  such  law  so  limited  could  not 
be  held  to  be  contrary  to  natural  justice:  and  that  the  sale  there  must 
prevail  against  the  plaintiff’s  title  acquired  while  the  vessel  was  attached. 

Replevin  for  the  schooner  Jane  Ann  Marsh , together 
with  her  masts,  rigging,  &c. 

Pleas.  1.  That  the  said  goods  were  not  the  property  of 
the  plaintiff. 

2.  Avowry,  that  the  goods  were  defendant’s. 

Pleas  to  the  avowry,  1,  That  the  goods  were  not  defend- 
ant’s. 

2.  That  one  William  S.  March,  being  possessed  of  a cer- 
tain interest  in  the  said  vessel  called  the  Jane  Ann  Marsh, 
which  was  and  is  a Canadian  vessel,  registered  in  the  port 
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of  Port  Hope,  sold  and  duly  conveyed  by  bill  of  sale,  duly 
registered,  all  his  interest  in  the  said  vessel,  with  her  appur- 
tenances, to  the  plaintiff,  who  bought  the  same  in  good 
faith,  for  value,  without  notice  of  the  defendant’s  alleged 
interest  in  the  said  vessel,  or  of  any  legal  proceedings  insti- 
tuted by  him  in  respect  thereof,  or  against  the  said  Marsh: 
that  the  said  vessel  had  been  laid  up  for  the  winter,  in  the 
ordinary  course  of  business,  at  Cleveland,  in  the  State  of 
Ohio,  one  of  the  United  States  of  America  : that  the  said 
defendant  instituted  a suit  against  the  said  Marsh  in  a dis- 
trict court  of  the  State  of  Ohio,  being  a local  court  of  the 
said  State,  having  civil  jurisdiction  within  a limited  district 
of  the  said  State,  and  not  beyond  it,  and  not  being  an 
admiralty  court  or  a court  having  admiralty  jurisdiction, 
and  not  being  a superior  court  or  court  of  record  of  the 
United  States  of  America,  to  recover  from  the  said  Marsh 
the  amount  of  a judgment  obtained  in  the  Court  of  Queen’s 
Bench  for  Upper  Canada  by  the  Bank  of  Upper  Canada 
against  the  said  Marsh  and  the  now  defendant,  William 
Bletcher,  upon  a promissory  note  for  $2,500,  made  by  the 
said  Marsh  and  endorsed  by  the  said  defendant  in  Upper 
Canada,  which  said  judgment  the  defendant  alleged  had  been 
assigned  by  the  said  Bank  of  Upper  Canada  to  one  Stephen 
Bletcher,  as  a trustee  for  him,  the  said  suit  in  the  said  court 
of  Ohio  being  merely  a personal  action  for  an  alleged  debt, 
and  not  being  a proceeding  in  rem  against  the  said  vessel : 
that  the  said  Marsh  not  being  within  the  jurisdiction  of  the 
said  court,  the  said  defendant  caused  the  said  vessel  to  be 
attached  under  a process  issued  in  the  said  suit, and  thereupon 
and  by  virtue  of  such  attachment  alone,  proceeded  to  judgment 
in  the  said  suit,  and  on  such  judgment  issued  a writ  of 
execution  against  the  goods  of  the  said  Marsh,  and  there- 
upon caused  the  sheriff,  or  officer  of  the  said  court,  to  sell 
all  the  interest  of  the  said  Marsh  in  the  said  vessel,  together 
with  her  two  anchors,  cables,  chains, spars  and  standing  rigg- 
ing ; and  at  such  sale  the  defendant  bought  the  same  for  the 
sum  of  $850, the  appraised  value  set  thereon  by  the  said  sheriff 
under  the  said  attachment  being  $5,500,  and  the  defendant 
thereupon  obtained  a bill  of  sale  thereof  from  the  said  sheriff. 
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And  the  plaintiff  says  that  the  said  promissory  note  for 
$2,500  had  been  endorsed  by  the  defendant  to  the  said  the 
Bank  of  Upper  Canada,  and  after  the  maturity  thereof  the 
said  bank  sued  the  said  Marsh  and  the  defendant  thereon, 
and  recovered  their  said  judgment,  and  the  said  Marsh  hav- 
ing paid  the  amount  of  the  said  note  to  the  defendant  long 
before  the  said  judgment  was  recovered,  the  said  defendant 
paid  and  satisfied  the  said  judgment  to  the  bank,  whereby 
it  became  discharged,  and  at  an  end,  before  the  said  pro- 
ceedings were  commenced  in  the  said  court  of  Ohio  ; but, 
nevertheless,  the  defendant  proceeded  on  an  alleged  assign- 
ment thereof  by  the  said  bank,  and  recovered  the  said  judg- 
ment of  the  said  court  of  Ohio  thereon,  although  at  the  time 
when  the  said  proceedings  in  the  said  court  were  instituted, 
and  when  judgment  was  recovered  therein,  the  said  Marsh 
was  not  indebted  to  the  defendant,  as  alleged. 

And  the  plaintiff  further  says,  that  the  defendant  in  like 
manner  instituted  two  other  suits  in  the  same  court  of  Ohio 
upon  two  promissory  notes  respectively,  for  the  sum  of  $1,500 
and  $120,  alleged  to  havebeen  made  by  the  said  Marsh  in  this 
province,  and  to  have  been  endorsed  to  the  defendant,  and 
caused  writs  of  attachment  to  be  issued  on  the  two  last  men- 
tioned suits,  and  thereunder  caused  the  sails,  running  rigg- 
ing, block  apparel,  and  yawl  boat  of  the  said  schooner,  Jane 
Ann  Marsh , to  be  attached  : the  said  last  mentioned  suits 
being  personal  actions  against  the  said  William  S.  Marsh, 
and  not  proceedings  in  rem , and  the  said  Marsh  not  then 
being  and  never  having  been  within  the  jurisdiction  of  the  said 
court.  And  the  said  defendant  having  obtained  an  order  of 
the  said  court  for  the  sale  of  the  said  last  mentioned  property, 
because  of  the  alleged  perishable  nature  of  the  said  property, 
and  the  cost  of  keeping  it,  caused  the  same  to  be  sold  by 
the  sheriff,  or  officer  of  the  said  court,  and  at  such  sale  the 
defendant  bought  the  same  for  the  sum  of  $50,  the  appraised 
value  placed  on  it  by  the  sheriff  under  the  writ  of  attach- 
ment being  $1,200,  and  the  defendant  thereupon  obtained  a 
bill  of  sale  thereof  from  the  said  sheriff.  And  the  plaintiff 
alleges  that  the  said  Marsh  paid  the  amount  of  the  said  pro- 
missory note  for  $1,500  to  the  Bank  of  Upper  Canada,  who 
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then  and  at  the  maturity  thereof  were  the  holders  of  it,  and 
that  the  defendant  was  not  the  holder  of  it  at  maturity,  or 
at  any  time  afterwards,  or  at  the  time  he  commenced  and 
prosecuted  his  said  suit  upon  it  in  the  said  court  of  Ohio, 
and  further,  that  the  defendant  first  received  and  became 
the  holder  of  the  said  promissory  note  for  $120  (if  he  ever 
held  it)  long  after  its  maturity,  and  the  said  note  was  made 
by  the  said  Marsh  without  any  value  or  consideration,  and 
the  said  Marsh  was  not  indebted  to  the  defendant  in  any 
sum  whatever  in  respect  of  either  of  the  said  notes  for 
$1,500  and  $120  at  the  time  the  defendant  commenced  the 
said  suits  thereon,  or  at  any  time  afterwards. 

And  the  plaintiff  further  says,  that  the  said  judgment  of 
the  said  Court  of  Ohio  in  the  first  above  mentioned  suit  was 
not  obtained,  nor  vvas  the  execution  issued  thereon,  nor  was 
the  order  for  the  sale  of  the  said  sails,  running  rigging, 
blocks,  and  yawl  boat  made,  nor  did  the  sales  of  the  said 
vessel  and  last  mentioned  property  belonging  thereto  take 
place,  until  after  the  plaintiff  had  obtained  the  said  bill  of 
sale  from  the  said  Marsh,  and  had  duly  registered  the  same. 

And  the  plaintiff  further  says,  that  neither  the  said  Marsh 
nor  the  defendant  were  American  citizens,  or  resident  in 
Ohio,  or  in  the  United  States  of  America,  but  were  both 
British  subjects  resident  in  this  province  when  the  said  pro- 
ceedings were  taken  in  the  said  Court  of  Ohio,  and  when 
judgment  was  recovered  therein,  nor  had  the  said  Marsh 
ever  been  in  the  State  of  Ohio,  or  within  the  jurisdiction  of 
the  said  court,  and  no  process  in  the  said  suits  was  ever 
served  on  him,  or  accepted  by  him,  or  on  his  behalf,  and  no 
notice  thereof  was  ever  given  to  him  in  any  way,  nor  had  he 
any  notice  or  knowledge  of  such  suits  and  proceedings  until 
after  judgment  had  been  obtained,  as  aforesaid,  in  the  first 
mentioned  suit.  Wherefore  the  plaintiff  alleges  that  the 
said  court  had  no  jurisdiction  in  the  premises,  and  could  not 
sell  or  convey  the  said  vessel  with  her  appurtenances,  or  the 
interest  of  the  said  Marsh  therein,  to  the  defendant,  and 
that  the  said  proceedings  in  the  said  court  and  the  said 
sales  are  void,  and  contrary  to  natural  justice,  and  cannot 
operate  so  as  to  pass  any  interest  in  the  said  property  to  the 
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defendant ; and  that  the  said  judgment  of  the  said  defendant 
against  the  said  Marsh  in  the  said  Court,  and  the  said  attach- 
ments and  the  said  sales  were  illegal,  void,  fraudulent,  and 
obtained  by  fraud.  And  the  plaintiff  alleges  that  the  defen- 
dant has  no  other  right  or  title  to,  or  interest  in  the  said 
vessel  and  her  appurtenances,  except  his  pretended  title 
under  the  proceedings  and  sales  aforesaid,  and  that  his  said 
pretended  title  is  fraudulent  and  void  against  the  plaintiff. 

The  defendant  demurred  to  this  plea,  on  the  ground 
that  the  said  plea  shews  no  sufficient  cause  to  displace 
the  right  of  the  defendant  in  the  property  of  the  de- 
fendant as  alleged  by  the  defendant. 

And  he  also  replied,  that  while  the  said  Marsh  was  inter- 
ested in  the  said  property  in  the  said  plea  mentioned,  and 
before  any  assignment  thereof  or  of  any  interest  therein 
to  the  plaintiff,  the  defendant,  in  due  form  of  law,  at  Cleve- 
land, in  the  state  of  Ohio,  in  the  district  court  of  the  fourth 
judicial  district  of  the  State  of  Ohio,  one  of  the  United 
States  of  America,  and  within  the  jurisdiction  of  the  said 
court,  sued  and  prosecuted  out  of  the  said  court  a writ  of 
attachment  to  the  sheriff  of  the  said  fourth  judicial  district, 
whereby  the  said  sheriff  was  commanded  that  he  should 
attach,  seize,  and  take  the  property,  real  and  personal,  of 
the  said  Marsh  within  his  jurisdiction,  to  answer  the  com- 
plaint of  the  defendant  for  $5000,  in  which  the  said  Marsh 
was  indebted  to  the  defendant : that  under  and  by  virtue  of 
the  said  writ,  and  while  it  was  current,  the  said  sheriff 
within  his  jurisdiction  seized,  attached  and  took  the  said 
property  in  the  declaration  and  avowry  mentioned,  as  and 
for  the  property  of  the  said  Marsh,  and  that  such  proceed- 
ings were  thereupon  had  that  judgment  was  recovered  in  the 
said  court  by  the  defendant  against  the  said  Marsh,  and 
execution  issued  thereon,  on  which  said  execution  the  said 
property  was  duly  sold  according  to  the  law  of  the  said  State 
by  the  said  sheriff  to  the  defendant,  who  thereupon  took 
possession  of  the  same,  and  became  and  was  the  owner 
thereof.  And  the  defendant  says  that  according  to  the  law 
of  the  State  of  Ohio  the  property,  real  or  personal,  of  any 
person,  which  property  is  within  the  said  State,  may  be 
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seized  and  attached  for  any  debt  due  by  such  person, 
whether  either  of  such  persons,  debtor  or  creditor,  is  or  has 
ever  been  resident  in  the  said  State  or  not,  and  seizure  of 
such  property  under  any  writ  of  attachment  is  made  equiva- 
lent to  service  of  process  upon  the  debtor  by  the  law  of  the 
said  State.  And  the  defendant  says  that  all  the  proceedings 
of  the  defendant  in  the  said  attachment  were  in  accordance 
with  the  laws  of  the  said  State,  and  that  the  said  judgment 
of  the  defendant  against  the  said  Marsh  is  a valid  and  bind- 
ing judgment,  and  the  title  of  the  said  defendant  to  the  said 
property  is  good  and  valid  in  law. 

To  this  replication  the  plaintiff  demurred,  on  the  following 
grounds : — 

That  the  said  replication  does  not  allege  that  the  said 
Marsh  was  the  sole  owner  of  the  said  vessel,  nor  does  it 
show  the  nature  or  extent  of  his  interest  therein,  nor  that 
he  had  any  ownership  or  interest  which  could  be  sold  under 
the  proceedings  in  the  said  replication  set  out : 

’That  it  does  not  allege  that  the  said  Marsh  was  indebted 
to  the  defendant  in  any  sum  of  money  at  the  time  of  the 
said  proceedings  being  instituted,  or  the  said  judgment  being 
recovered : 

That  the  said  replication  is  no  answer  to  the  said  plea, 
but  admits  the  material  allegations  therein : 

That  the  said  replication  does  not  shew  any  title  in  the 
defendant  to  the  said  vessel  and  her  appurtenances,  as 
alleged  in  the  avowry  : 

That  the  law  of  the  State  of  Ohio  in  the  said  replication  set 
out  is  contrary  to  natural  justice,  and  only  local  in  its 
operation,  and  no  title  to  a Canadian  vessel,  or  any  interest 
therein,  can  be  acquired  by  or  passed  under  a sale  under 
the  said  law ; and  that  any  such  sale  made  in  a suit  wherein 
process  has  not  been  served  on  the  defendant  in  the  said 
suit,  or  on  the  owner  of  such  vessel,  and  when  no  notice  of 
such  proceedings  or  suit  has  been  given  to  the  said  defen- 
dant or  owner,  and  he  is  not  a resident  of  such  State,  or  a 
citizen  of  the  United  States,  or  within  the  jurisdiction  of 
the  said  court,  is  illegal  and  void : 
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That  it  is  not  alleged  that  either  the  defendant  or  the  said 
Marsh  was  resident  in  the  State  of  Ohio  when  the  said 
proceedings  were  commenced,  or  that  any  notice  of  such 
proceedings  was  given  to  the  said  Marsh,  or  that  the  said 
law  applies  to  persons  who  are  not  citizens  of  the  United 
States  or  resident  therein,  or  that  any  circumstances  existed 
which  could  legally  give  the  said  court  jurisdiction  in  the 
said  suit,  or  under  which  any  title  in  the  said  vessel  could 
be  acquired  by  the  defendant,  which  w7ould  be  good  against 
the  plaintiff’s  title  acquired  before  the  said  sale  in  the  said 
replication  mentioned. 

Hector  Cameron , for  the  plaintiff,  cited  23  Vic.,  cli.  24  ; 
The  Bank  of  Australasia  v.  Nias,  16  Q.  B.  717 ; Cammell 
v.  Sewell,  5 H.  & N.  728;  Imrie  v.  Castrique,  8 C.  B.  N.  S. 
405,  S.  0.,  6 Jur.  N.  S.  1058,  7 Jur.  N.  S.  1076 ; Frayes  v. 
Worms,  10  C.  B.  N.  S.  149;  DeHaber  and  the  Queen  of 
Portugal,  17  Q.  B.  171;  Montreal  Mining  Co.  v.  Cuthbert- 
son,  9 U.  C.  B.  78  ; Doe  v.  Oliver,  2 Sm.  L.  C.,  5th  Ed., 
682,  684  ; Simpson  v.  Fogo,  1 Johns.  & Hem.  18 ; Cox  v. 
The  Lord  Mayor,  &c.,  of  London,  8 Jur.  N.  S.  542,  S.  C.,  6 
L.  T.  Rep.  N.  S.  497  : S.  C.,  in  Error,  9 Jur.  N.  S.  800; 
Ogden  v.  Folliot,  3 T.  R.  726;  Burge  on  Colonial  Law,  vol. 
III.,  p.  1014,  1019  ; Stor.  Con-fl.  L.,  sec.  544. 

J.  H.  Cameron , Q.C.,  contra,  cited  Stor.  Confl.  L.,  secs. 
400,  549,  592 a ; Blad  v.  Bamfield,  3 Swanst.  603,  604. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  first  demurrer  is  to  the  plaintiff’s  plea  to  the  avowry, 
from  which  it  appears  that  the  plaintiff  and  defendant 
equally  derive  title  to  the  schooner  under  and  through 
Marsh.  The  plaintiff,  prima facie  at  least,  shews  a good  title 
according  to  the  laws  of  this  province,  by  a bill  of  sale  for 
value  duly  registered,  as  the  schooner  was  a Canadian  regis- 
tered vessel.  Then  the  plaintiff  undertakes  to  shew  upon 
what  ground  the  defendant’s  claim  of  ownership  rests,  and 
the  demurrer  by  the  defendant  admits  that  the  plea  shews 
the  claim  and  title  which  he  sets  up  in  general  terms  by  the 
avowry,  and  it  appears  to  be  this  : — The  Bank  of  Upper 
Canada  had  recoveredjudgment  against  Marsh  and  the  de- 
fendant for  $2500,  which  judgment  had  been  assigned  to  a 
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trustee  for  the  defendant.  The  defendant,  in  order  to  re- 
cover from  Marsh  the  amount  of  the  judgment  so  assigned, 
brought  a suit  in  a district  court  of  the  State  of  Ohio,  having 
civil  jurisdiction  within  a limited  district  in  that  state,  and 
not  being  an  admiralty  court  or  having  admiralty  jurisdic- 
tion, nor  being  a superior  court  or  a court  of  record,  such 
suit  being  a personal  action  and  not  a proceeding  in  rem. 
The  schooner  was  at  the  time  laid  up  for  the  winter  within 
the  State  of  Ohio.  Neither  Marsh  nor  defendant  were  Am- 
erican citizens,  or  resident  in  Ohio  or  any  other  of  the 
United  States,  when  this  suit  was  begun,  nor  when  judgment 
was  rendered  in  it,  and  Marsh  not  then  being  and  never 
having  been  in  the  State  of  Ohio.  The  defendant  caused  the 
schooner  to  be  attached  by  and  under  a process  in  this  suit, 
and  by  virtue  of  such  attachment  alone  proceeded  to  judg- 
ment and  execution  against  Marsh,  who  was  never  served 
with  any  process,  nor  was  any  service  of  process  accepted 
by  him  or  on  his  behalf,  and  never  was  served  with  or  had 
any  notice  or  knowledge  of  the  proceedings  until  after  the 
judgment.  Under  the  execution  so  issued  against  Marsh’s 
goods,  the  defendant  bought  Marsh’s  interest  in  the  schooner, 
and  obtained  a bill  of  sale  thereof  from  the  officer  of  the 
Ohio  Court. 

There  is  a substantially  similar  statement  as  to  the  bring- 
ing two  other  suits  by  defendant  against  Marsh  on  two  prom- 
issory notes,  commenced  by  process  of  attachment  from  the 
same  court  in  Ohio,  in  which  judgments  were  recovered  in 
the  same  way — the  same  matters  being  averred  as  to 
non-residence,  service  of  process,  notice,  &c.,  &c.,  as  with 
regard  to  the  first  suit.  The  plaintiff  also  sets  out  a state- 
ment of  facts  to  shew  that  the  defendant  had  no  cause  of 
action  against  Marsh  in  either  of  these  three  suits. 

In  the  latter  two  suits,  the  sails,  running  rigging,  &c.,  of 
the  schooner  had  been  sold  before  judgment  by  orders  of  the 
court  as  perishable  articles,  and  defendant  had  bought  them. 

It  is  also  averred  that  the  plaintiff  got  his  bill  of  sale  and 
registered  it  before  the  judgment  was  recovered  against 
Marsh  in  the  first  suit,  and  before  the  making  of  either  of 
the  orders  for  the  sale  of  the  perishable  articles. 
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The  plea,  however,  does  not  shew  that  the  plaintiff  got 
his  bill  of  sale  before  the  issue  of  the  attachments  and 
seizure  thereunder  of  the  schooner,  her  sails,  rigging,  &c., 
&c.  We  apprehend,  however,  that  neither  the  seizure  nor 
the  issue  of  the  writ  divested  Marsh  of  the  property,  and 
unless  there  were  subsequent  valid  proceedings  under  which 
the  property  was  actually  transferred  to  the  defendant,  the 
plea  contains  a good  answer  to  the  avowry. 

As  we  understand  the  law,  every  foreign  judgment  may 
be  impeached  on  the  ground  that  the  proceedings  were  con- 
trary to  natural  justice,  or,  if  the  action  be  in  personam, (as 
this  action  is  averred  to  have  been  and  appears  plainly  to 
be,)  that  the  foreign  court  had  no  jurisdiction  over  the  per- 
son of  the  defendant.  This  right  to  impeach  is  not  confined 
to  proceedings  instituted  upon  the  judgment  itself,  but  ex- 
tends to  third  parties,  who  may  have  claims  or  interests  de- 
rived under  or  arising  adversely  to  it.  The  case  of  Castrique 
v.  Imrie  (8  C.  B.  N.  S.  1,  and  in  error  405)  shews  this 
clearly.  The  right  there  claimed  was  to  a vessel  claimed  by 
the  law  of  England  adversely  to  the  title  created  thereto 
under  the  foreign  judgment,  resembling  the  plaintiff’s  claim 
in  this  place,  and  the  claimant  under  the  English  law  failed 
because  the  judgment  of  the  foreign  court  was  held  to  be  in 
rem. 

Upon  the  facts  contained  in  this  plea,  the  action  being  in 
personam,  it  does  not  appear  that  the  court  in  Ohio  had  jur- 
isdiction, for  the  simple  fact  that  the  sehooner  was  laid  up 
for  the  winter  at  Cleveland,  in  that  state  cannot  be  held  to 
give  jurisdiction  over  a British  subject,  the  owner  thereof, 
non-resident  in  the  United  States,  and  who  never  was  with- 
in. the  State  of  Ohio,  and  was  neither  served  with  process 
nor  had  notice  or  knowledge  of  the  proceedings.  In  this 
absence  of  jurisdiction  the  foreign  court  could  not  bind  the 
rights  of  Marsh,  nor  defeat  the  conveyance  of  the  schooner 
made  by  him  to  the  plaintiff.  We  think,  therefore,  the 
plaintiff  is  entitled  to  judgment  on  the  demurrer  to  the  plea 
to  the  avowry. 

We  have  then  to  consider  the  replication  to  this  plea, 
which  is  also  demurred  to.  This  sets  forth  that  the  defend- 
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ant  sued  out  a writ  of  attachment  from  the  court  in  Ohio, 
according  to  the  law  of  that  State,  while  Marsh  was  interested 
in  the  schooner,  and  before  any  assignment  to  the  plaintiff, 
in  order  to  bring  Marsh  into  court  to  answer  defendant’s 
claim  against  him : that  by  virtue  of  this  attachment  the 
schooner  was  attached  as  the  property  of  Marsh : that  after- 
wards defendant  obtained  judgment  in  that  suit,  and  execu- 
tion was  issued,  under  which  the  schooner  was  sold,  according 
to  the  law  of  Ohio,  to  the  defendant,  who  thereby  became 
the  owner : that  according  to  the  law  of  Ohio  the  property 
within  the  State  of  any  person  may  be  seized  for  debt  due 
by  him,  whether  either  debtor  or  creditor  is  or  has  been  resi- 
dent in  the  State  or  not,  and  seizure  under  an  attachment 
is  made  equivalent  to  service  of  process  on  the  debtor. 

It  must  be  remembered  that  the  point  before  the  court  is 
the  validity  of  the  defendant’s  title  to  the  schooner  under 
that  judgment.  The  validity  of  the  judgment  for  other  pur- 
poses as  against  Marsh  and  other  parties,  out  of  the  State 
of  Ohio,  is  not  in  question.  It  may  be  assumed,  for  the 
purposes  of  this  case,  that  this  court  would  not  give  effect  to 
the  law  of  Ohio  as  it  is  stated  in  the  replication,  except 
where  the  property  to  be  affected  was  within  that  State,  and 
subject  to  the  jurisdiction  of  its  courts,  when  they  gave  judg- 
ment affecting  that  property.  But  the  replication,  we  think, 
elearly  shews  a jurisdiction  to  that  extent  conferred  upon  the 
courts  of  Ohio  by  the  laws  of  that  State,  and  there  is  nothing 
in  either  replication  or  plea  to  shew  that  the  court  was  not 
bona  fide  proceeding  in  the  exercise  of  this  jurisdiction. 

The  language  used  in  giving  judgment  in  Douglas  v.  For- 
rest (4  Bing.  708)  may  be  thought  to  throw  doubt  on  the  pro- 
priety of  our  acting  upon  a jurisdiction  of  this  character: — 
u If  attachments  issued  against  persons  who  never  were 
within  the  jurisdiction  of  the  court  issuing  them,  could 
be  supported  and  enforced  in  the  country  in  which  the 
person  attached  resided,  the  legislature  of  any  country 
might  authorise  their  courts  to  decide  on  the  rights  of  par- 
ties who  owed  no  allegiance  to  the  government  of  such  coun- 
try, and  were  under  no  obligation  to  attend  its  courts  or 
obey  its  laws.”  But  this  observation  must,  we  think,  be 
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limited  to  cases  in  which  it  is  endeavoured  to  give  to  the  judg- 
ment of  the  foreign  tribunal  some  effect  or  operation  beyond 
the  property  actually  seized  and  sold  within  the  foreign 
jurisdiction.  Such  a judgment  can  have  no  binding  effect, 
except  on  the  owner’s  rights  in  the  property  attached ; and 
as  to  this,  it  may  be  said  in  the  present  case  that  Marsh 
placed  his  property  under  the  protection  of  the  laws 
of  the  State  of  Ohio,  acquiring  all  the  rights  as  to  such  pro- 
perty which  the  laws  of  Ohio  gave  to  its  own  citizens  in 
relation  to  the  ownership  of  property,  and  as  a reasonable 
consequence  subjecting  it  to  such  liabilities  as  the  laws  of 
Ohio  created.  It  is  not  averred  that  Marsh’s  want  of 
notice  of  the  proceedings  in  the  State  court  were  the  result 
of  any  fraudulent  contrivance  of  the  defendant.  It  appears 
to  have  arisen  from  the  course  of  proceedings  sanctioned  by 
the  foreign  law,  and  which  we  cannot  deem  to  have  been  a 
fraud  of  the  defendant ; and  though  the  plea  states  that  the 
judgment  was  illegal  and  fraudulent,  we  regard  the  state- 
ment only  as  a deduction  from  facts  previously  stated. 

We  are  of  opinion  that  this  foreign  court  had  by  the  law 
of  Ohio  jurisdiction  in  respect  of  this  property,  wdiich  was 
within  its  jurisdiction,  and  we  find  no  authority  which  war- 
rants us  in  holding  that  such  law  and  proceedings,  limited 
in  operation  upon  such  property,  are  contrary  to  natural 
justice,  and  therefore  to  be  disregarded  by  us. 

Assuming,  then,  that  the  court  in  Ohio  had  jurisdiction, 
and  that  the  proceedings  were  warranted  by  the  law  of  that 
State,  the  sale  to  the  defendant  there  changed  the  right  of 
property,  divesting  it  out  of  Marsh  and  vesting  it  in  the 
defendant ; and  also,  as  we  think,  preventing  Marsh  from 
disposing  of  it  while  it  was  under  seizure  by  force  of  the 
attachment,  so  as  to  defeat  a subsequent  judgment  and  exe- 
cution. The  allegations  in  the  plea  are  consistent  with  the 
possibility  that  the  transfer  to  the  plaintiff  was  made  by 
Marsh  in  the  hope  of  depriving  the  defendant  of  satisfaction 
by  the  sale  of  the  schooner  on  a judgment  to  be  subse- 
quently recovered  in  the  suit  in  which  it  had  been  attached. 

And  as  to  the  effect  of  the  sale,  the  language  of  Pollock , 
C.  B.,  in  Cammed  v.  Sewell,  (8  H.  & N.  638,)  approved  in 
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the  same  case  in  error,  (5  H.  & N.  744,)  and  again  by 
Bramwell , B.,  in  Imrie  v.  Castrique,  is  entitled  to  great 
weight : — “ If  personal  property  is  disposed  of  in  a manner 
binding  according  to  the  law  of  the  country  where  it  is,  that 
disposition  is  binding  every  where.” 

We  think  the  defendant  is  entitled  to  judgment  on  the 
demurrer  to  this  replication. 

Judgment  for  plaintiff  on  demurrer  to  the  plea  to 
the  avowry,  and  for  defendant  on  demurrer  to 
the  replication. 


Montgomery  v.  Spence. 

Covenant  on  lease — Assignment  by  lessee , and  acceptance  of  assignee  by 
lessor — Effect  of — Pleading. 

To  an  action  of  covenant  by  lessor  against  lessee  for  not  repairing  or  pay- 
ing rent,  defendant  pleaded  that  before  breach,  with  the  plaintiffs 
consent,  be  assigned  to  H.  all  his  estate  in  the  premises,  and  it  was 
agreed  between  them  that  H.  should  hold  for  the  residue  of  the  term,  and 
defendant  be  from  that  time  discharged  from  the  covenants  : that  defen- 
dant accordingly  gave  up  possession  to  H.,  who  held  till  the  end  of  the  term, 
and  the  plaintiff  accepted  him  as  tenant  in  discharge  of  defendant’s  liability . 
Held , on  demurrer,  plea  bad,  for,  r,  no  assignment  by  deed  was  alleged  : 
and,  2,  though  an  assignment  of  the  term  by  a lessee,  and  the  accept- 
ance by  lessor  of  the  assignee,  will  prevent  the  lessor  from  bringing 
debt  for  the  rent,  he  can  still  maintain  covenant. 

Declaration,  on  two  covenants  contained  in  a deed  made 
between  plaintiff  and  defendant,  whereby  the  plaintiff  de- 
mised to  defendant  a house  and  premises  for  ten  years, 
from  the  1st  of  July,  1852,  and  defendant  covenanted  upon 
getting  possession  to  repair,  and  to  pay  rent. 

The  first  count  assigned  a breach  for  not  repairing  after 
getting  possession ; the  second  count  assigned  a breach  for 
not  paying  rent. 

Plea , to  the  whole  declaration : — that  after  making  the 
deed,  and  before  any  breach  of  covenant,  to  wit,  on  the  1st 
day  of  June,  1852,  defendant,  with  the  consent  of  the  plaintiff, 
assigned  to  John  Hector  all  his  estate  and  interest  in  the 
premises,  and  all  his  right,  title,  and  interest  in  the  deed, 
and  covenants  therein  contained,  and  it  was  then  agreed 
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between  the  plaintiff,  defendant,  and  J.  H.,  that  J.  H. 
should  hold  the  premises  for  the  then  residue  of  the  term,  and 
that  defendant  should  from  that  time  be  discharged  from  all 
liability  for  the  performance  of  any  of  the  covenants  on  his 
part  in  the  deed  to  be  performed  thereafter,  and  that  J.  H. 
should  perform  the  same  : that  in  pursuance  of  the  agree- 
ment he  delivered  up  possession  of  the  premises  to  J.  H., 
who  held  the  same  to  the  expiration  of  the  term  on  the 
terms  of  the  said  agreement,  and  the  plaintiff  accepted  of 
J.  H.  as  tenant  and  assignee  of  the  residue  of  the  term 
granted  to  defendant,  and  in  discharge  of  the  liability  of 
defendant  for  the  performance  of  the  said  covenant. 

The  seventh  plea  was  a similar  plea  to  the  second  count. 

The  plaintiff  demurred  to  these  pleas,  because,  1,  a lessee 
cannot  by  assigning  his  term  discharge  himself  from  his 
covenants  in  the  lease;  2,  the  assignment  is  not  stated  to 
be  in  writing,  and  therefore  is  inoperative,  as  a parol  assign- 
ment of  a chattel  interest  in  land  is  void  at  law ; 3,  that  the 
alleged  assignment  does  not  appear  to  have  been  in  writing, 
or  under  seal,  and  therefore  cannot  discharge  the  covenants 
declared  on  : 4,  it  is  not  averred  that  the  alleged  agreement 
was  made  before  or  contemporaneously  with  the  assignment, 
but  it  appears  to  have  been  made  after  the  assignment  was 
complete,  and  there  is  no  consideration  shewn  for  making 
the  agreement,  but  the  same  is  nudum  'pactum . 

The  defendant  also  pleaded;  1st,  non  est  factum ; 2nd, 
that  after  the  making  of  the  deed,  and  before  breach,  the 
plaintiff  by  deed  assigned,  &c.,unto  one  William,  Montgomery 
all  his  estate  and  interest  in  the  premises  in  the  deed  men- 
tioned, and  all  the  covenants  therein  contained  ; 4th,  to  so 
much  of  the  first  count  as  charges  that  defendant  would  not 
at  the  end  of  the  term  deliver  up  to  the  plaintiff  the  premises 
sufficiently  repaired,  &c.,  defendant  pleaded  performance. 
The  defendant  also  pleaded  to  the  second  count,  1st,  pay- 
ment ; and,  2nd,  as  the  breach  for  not  delivering  up  the 
premises  in  repair,  performance. 

The  plaintiff  put  all  the  pleas  in  issue,  besides  demurring 
as  above  to  the  third  and  seventh  pleas,  which  seventh  plea 
was  pleaded  by  leave  of  the  court  at  nisi  prius. 
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The  trial  took  place  at  the  assizes  for  York  and  Peel, 
before  Richards,  J.,  in  January,  1868. 

The  lease  was  put  in  and  proved. 

A great  deal  of  evidence  was  given  on  each  side  to  estab- 
lish the  breach  of  the  covenants  to  repair,  as  well  as  to  shew 
that  the  whole  of  the  rent  had  not  been  paid.  The  lease, 
dated  26th  April,  1852,  made  between  the  plaintiff  and 
defendant,  was  proved.  By  it  the  plaintiff  demised  to  the 
defendant  the  premises  stated  in  the  declaration,  hahtndum 
from  the  1st  of  July,  1852,  for  ten  years,  at  the  rent  of  £36 
per  annum,  pa}^able  by  two  half-yearly  payments.  The 
lease  contained  covenants  to  pay  rent  and  taxes,  and  upon 
getting  possession  well  and  sufficiently  to  repair,  amend, 
and  fit  out  the  premises,  and  during  the  term  to  uphold, 
support,  and  keep  the  same  in  good  repair,  and  to  deliver 
them  up  so  repaired  at  the  end  of  the  term.  The  plaintiff 
covenanted  that  defendant  might  sub -let  at  his  own  risk, 
and  might  sell  the  term,  and  the  right  to  purchase  there- 
inafter mentioned,  to  any  person,  provided  a license  or  con- 
sent in  writing  was  in  the  first  instance  procured  under  the 
hand  of  the  plaintiff  so  to  sell  the  term  and  right  to  pur- 
chase ; and  it  was  expressly  agreed  that  defendant  might 
at  any  time  during  the  term  purchase  the  demised  premises 
for  £650  ; and  that  if  defendant  should  procure  a person  of 
indisputable  credit  to  pay  the  rent  or  purchase  money,  the 
plaintiff  would  not  refuse  to  give  his  consent,  or  if  he  did  the 
defendant  might  sell  and  assign  without  such  consent. 

The  defendant  put  in  receipts  proving  payment  of  rent 
by  himself  up  to  July  1st,  1854,  and  also  receipts  by  which 
it  appeared  that  the  rent  had  been  paid  up  to  the  1st  of 
January,  1861,  by  Mr.  John  Hector,  most  of  which  receipts 
expressed  in  some  form  or  other  that  the  rent  was  paid 
under  “lease  assigned  to  him  with  right  of  purchase,”  or 
rent  of  premises  held  by  him  under  lease  with  right,  of  pur- 
chase, or  describing  Mr.  Hector  as  assignee  of  lease  and 
under  agreement  to  purchase. 

The  question  of  the  value  of  the  repairs  which  should 
have  been  made,  and  of  the  amount  of  rent  in  arrear,  was 
left  to  the  jury  by  the  learned  judge,  with  a charge  to  which 
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no  exception  was  taken,  and  they  found  for  the  plaintiff, 
with  damages,  $500. 

It  was  urged  for  the  defence  that  these  receipts  shewed 
that  the  plaintiff  accepted  Mr.  Hector  as  his  tenant,  and 
therefore  he  could  not  sue  defendant  on  his  covenants  to 
pay  rent  or  repair.  Leave  was  reserved  to  move  to  enter  a 
verdict  for  defendant  on  this  objection. 

In  Hilary  Term  M.  C.  Cameron , Q.C.,  obtained  a rule 
nisi  to  enter  a verdict  for  defendant  on  the  leave  reserved, 
or  for  a new  trial  on  the  law  and  evidence,  and  for  excessive 
damages,  and  on  grounds  disclosed  in  affidavits  and  papers 
filed.  No  affidavits,  however,  were  produced  or  alluded  to 
on  the  argument. 

In  this  term  Robert  A.  Harrison  shewed  cause.  He 
referred  to  Woodf.  L.  & T.  7th  ed.  87,  580;  Eaton  v.  Jaques 
Doug.  459 ; Webb  v.  Russell,  8 T.  R.  393 ; Stokes  v. 
Russell,  3 T.  R.  678 ; Annis  v.  Corbett,  1 U.  C.  R.  303 ; 
West  v.  Blakeway,  2 M.  & G.  729,  750;  Harris  v.  Goodwyn, 
2 M.  & Gr.  405 ; Barclay  v.  Adair,  7 C.  P.  157. 

M.  C.  Cameron , Q.C.,  in  support  of  the  rule,  cited  The 
Dean  and  Chapter  of  Windsor  v.  Gover,  2 Wms.  Saund.  301. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  think  the  pleas  are  bad,  and  that  the  motion  to  enter 
a verdict  for  defendant  must  fail,  iof  two  reasons  : first, 
there  is  no  averment  in  the  plea,  nor  any  proof  given,  that 
the  lease,  term,  and  premises  were  assigned  to  Mr.  Hector 
by  any  deed  to  which  the  plaintiff  was  a party — only  a 
parol  agreement  is  set  up ; and,  second,  because  although 
if  a lessee  assign  over  his  term,  and  the  lessor  accept  of 
the  assignee  as  his  tenant  (as  seems  to  have  been  the  case 
here,  taking  it  most  favourably  for  defendant),  though  the 
lessor  cannot  have  an  action  of  debt  for  rent  against  the 
first  lessee,  yet  he  may  maintain  covenant.  Such  is  the 
law  as  stated  in  Thursby  v.  Plant  (1  WTms.  Saund.  237), 
and  repeated  in  the  notes,  at  page  241  a. 

As  to  the  damages,  there  are  no  affidavits,  and  though 
there  was  much  difference  of  valuation  between  the  witnesses 
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for  plaintiff  and  defendant,  it  was  for  the  jury  to  determine 
what  was  the  amount,  and  we  are  quite  unable  to  point  out 
that  they  were  wrong,  Indeed,  the  learned  counsel  for  the 
defendant  did  not  succeed  in  shewing  on  what  ground  he 
could  claim  the  interference  of  the  court,  or  that  the  verdict 
was  not  supported  by  proof. 

Judgment  for  plaintiff  on  demurrer,  and 
Kule  nisi  discharged. 


Hunter  v.  Baptie  et  al. 

Ejectment — Boundary . 

Plaintiff  brought  ejectment  for  28  acres,  describing  it  as  part  of  the  east 
half  of  lot  25  in  the  5th  concession  of  Smith,  and  giving  the  metes  and 
bounds.  Defendant  defended  for  a part  of  the  land  in  the  writ  mentioned, 
giving  metes  and  bounds,  and  by  his  notice  claimed  title  to  it  as  part  of 
lot  26. 

Held,  not  distinguishable  from  Sexton  v.  Paxton,  in  appeal,  (9  U.  C.  L.  J. 
207,)  and  that  the  plaintiff  therefore  was  not  entitled  to  a verdict  on  prov- 
ing his  title  to  lot  25,  but  defendant  should  have  been  allowed  to  shew 
that  the  boundaries  given  in  the  writ  included  part  of  26. 

Ejectment  for  twenty-eight  acres,  two  roods  and  two 
perches,  composed  of  part  of  the  east  half  of  lot  number  25, 
in  the  fifth  concession  of  Smith,  butted  and  bounded  as  fol- 
lows : “ Commencing  on  the  bank  of  the  river  Otonabee, 
at  a point  distant  forty-five  chains  and  eighty-one  links  on 
a course  south  14°  east  from  the  south-east  angle  of  lot 
number  25,  in  the  sixth  concession  of  the  said  township  of 
Smith.  Then  north  14°  west,  44  chains,  and  81  links,  more 
or  less,  to  the  south  side  of  the  allowance  for  road  between 
the  fifth  and  sixth  concessions  of  said  township ; then  westerly 
along  the  southern  limit  of  the  said  allowance  for  road  5 
chains  and  69  links  to  a fence;  then  south  14°  east,  along- 
said  fence,  53  chains  and  84  links  more  or  less,  to  the  bank 
of  the  river  Otonabee ; then  easterly  along  the  bank  of  the 
said  river  to  the  place  of  beginning.” 

The  defendants  appeared  to  this  writ,  and,  as  was  stated  on 
the  record,  “have  defended  for  a part  of  the  land  in  the 
writ  mentioned,  that  is  to  say,  commencing  at  a point  on  the 
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bank  of  the  river  Otonabee,  distant  from  the  alleged  south 
east  angle  of  lot  25,  in  the  sixth  concession  of  said  township, 

45  chains  and  81  links,  in  a course  of  south  14°  east  there- 
from ; then  north  14°  west,  44  chains  and  81  links,  more 
or  less,  to  the  allowance  for  road  between  the  fifth  and  sixth 
concessions  of  said  township ; then  westerly  along  the 
southern  limit  thereof,  5 chains  and  68  links  to  the  easterly 
side  of  lot  number  25 ; then  south  14  ° east,  along  said  side  line 
53  chains  and  84  links,  more  or  less,  to  the  bank  of  the  river 
Otonabee ; then  easterly  along  the  bank  of  the  said  river  to 
the  place  of  beginning;”  and  no  appearance  was  entered 
or  defence  made  except  as  to  the  said  part. 

The  plaintiff ’s  notice  of  title  attached  to  the  record  was 
by  a grant  of  the  Crown  to  himself  of  the  east  half  of  lot 
number  25,  in  the  sixth  concession  of  the  township  of  Smith, 
“of  which  the  said  land  and  premises  form  a part.” 

The  defendant’s  notice  of  title,  also  attached  to  the  re- 
cord, was  as  follows  : “ Take  notice  that  the  defendants, 

besides  denying  the  title  of  the  claimant  to  the  lands  and 
premises  described  in  the  writ  of  summons  in  ejectment  in 
this  cause,  and  which  is  therein  claimed  as  part  of  lot  num- 
ber 25,  in  the  fifth  concession  of  the  township  of  Smith, 
limit  their  defence  to  a part  only  of  the  property  therein  de- 
scribed, and  which  they  claim  as  part  of  lot  number  26,  in 
the  fifth  concession  of  the  township  of  Smith,  and  which  is 
described  as  follows,”  (setting  out  verbatim  the  description 
set  out  in  the  record  by  the  defendants,)  “and  to  which  they 
claim  title  as  grantees  of  the  Crown.” 

The  trial  took  place  in  November  last,  at  Peterboro’,  be- 
fore Draper , C.  J.  The  plaintiff  put  in  letters  patent  un- 
der the  great  seal,  dated  20th  March,  1852,  granting  to  him 
in  fee  the  east  half  of  lot  number  25,  in  the  fifth  concession 
of  the  township  of  Smith ; and  closed  his  case. 

The  defendants’  counsel  offered  to  prove  that  the  Crown 
granted  lot  number  26  in  the  fifth  concession  of  Smith  to  one 
of  the  defendants,  by  letters  patent,  dated  14th  October,  1862, 
and  that  the  boundaries  in  the  writ  of  summons  included  a 
part  of  number  26. 

The  learned  Chief  Justice  held,  that  if  the  evidence  were 
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given  the  plaintiff  would  be  entitled  to  a verdict,  because  the 
plaintiff  could  on  this  record  recover  no  land  that  was  not 
part  of  lot  No.  25,  and  that  the  defendant  having  appeared  to 
a claim  set  up  by  the  plaintiff  for  that  lot,  and  defended  for 
a part  of  it,  would  not  displace  the  plaintiff’s  right  to  re- 
cover by  proving  a title  to  number  26  : that  if  the  plaintiff 
took  possession  under  a verdict  of  land  not  part  of  number 
25,  he  would  be  a trespasser ; and  that  the  title  being  estab- 
lished to  the  only  lot  named  on  the  record,  and  it  not  being 
pretended  that  the  defendants,  or  either  of  them,  had  a title 
to  any  part  of  that  lot,  the  question  of  title  must  be  found 
in  the  plaintiff’s  favor,  and  it  was  not  open  to  the  defen- 
dants on  this  record  to  raise  a question  of  boundary ; and  he 
directed  a verdict  for  the  plaintiff,  offering  to  seal  a bill  of 
exceptions. 

In  Michaelmas  Term  Moss  obtained  arulewm  for  a new 
trial  for  misdirection,  in  not  allowing  the  defendants  to  prove 
that  the  land  in  question  did  not  form  a part  of  lot  number 
25  in  the  fifth  concession  of  the  township  of  Smith,  but 
formed  a part  of  lot  number  26,  in  the  said  concession. 

In  Trinity  Term  Eccles,  Q.C.,  shewed  cause.  He  only 
attempted  to  distinguish  this  case  from  that  of  Sexton  v. 
Paxton,  decided  recently  in  the  court  of  Error  and  Appeal, 
9 U.  C.  L.  J.  207. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

In  this  case  the  defendants,  besides  entering  their  ap- 
pearance, have  added  thereto  a statement  that  they  defend 
for  a part  of  the  land  mentioned  in  the  writ,  setting  out  a 
description  thereof. 

I presume  they  served  a notice  limiting  their  defence  to  a 
part  only  of  the  property  mentioned  in  the  writ,  such  notice 
being  entitled  in  the  court  and  cause,  and  signed  by  them  or 
their  attorney,  as  authorisedby  the  12th  section  of  the  Eject- 
ment Act,  as  the  plaintiff  under  section  16  has  set  forth  a 
limited  defence  on  the  record,  according  to  schedule  No.  3. 
They  have  given  a notice  of  title  under  section  8,  a copy 
whereof  is  annexed  to  the  record,  in  compliance  with  section 
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21.  In  this  notice  the  defendants  assert  title  to  number  26, 
which  is  not  done  on  the  face  of  the  record. 

Eetaining  to  the  fullest  extent  the  opinion  expressed  by 
me  in  Sexton  v.  Paxton,  and  the  cases  therein  referred  to, 
it  is  my  duty  to  conform  to  the  decision  in  that  case,  in 
which,  as  I understand  it,  the  court  decided  that  the 
question  of  boundary  might  be  raised  and  tried  in  an  action 
of  ejectment,  in  which  the  plaintiff  brought  an  ejectment 
for  a part  of  lot  number  ten  in  the  twelfth  concession  of  the 
township  of  Scugog,  giving  a description  by  metes  and 
bounds,  to  which  writ  defendant  appeared  and  defended  for 
the  whole.  For  there,  without  any  special  description,  the 
defendant  was  allowed  to  set  up  title  to  the  land  included 
in  the  boundaries  given  as  part  of  a different  lot  from  that 
named  by  the  plaintiff  in  his  writ.  I cannot  distinguish 
the  two  cases,  and  there  must  therefore  be  a new  trial 
without  costs. 

Morrison,  J.,  concurred. 

Rule  absolute. 


Cornwall  v.  Gault  et  al. 

Assignment  for  creditors — Unauthorised  provisions. 

A retail  merchant  assigned  all  his  property  real  and  personal  to  a trustee, 
who  was  then  his  clerk  on  a salary  of  £175  a year.  The  assignment 
provided  that  the  assignee,  as  soon  as  conveniently  might  be,  should 
collect  the  debts  and  sell  so  much  of  the  goods  as  should  not  be  required 
to  wind  up  the  business,  and  afterwards  should  sell  the  lands  on  such 
terms  as  he  might  think  best.  He  was  authorised  to  employ  the  assignor 
in  winding  up  the  business  at  a salary  not  to  exceed  £250  a year,  and  to 
allow  him  to  use  the  household  furniture  until  the  other  property  should 
be  exhausted.  With  the  money  he  was  directed,  after  paying  expenses 
of  the  assignment,  salaries,  &c.,  and  retaining  ten  per  cent,  for  his  own 
trouble,  to  pay  the  creditors  rateably.  The  assignment  was  executed 
only  by  the  assignor  and  the  assignee,  who  was  a creditor,  but  some 
other  creditors  had  signified  their  assent.  The  debts  to  be  collected 
amounted  to  $2,877,  and  were  due  by  about  160  debtors,  and  the  lands 
formed  the  most  valuable  portion  of  the  assets.  On  an  interpleader 
issue,  the  court  being  left  to  draw  the  same  inferences  as  a jury  : 

Held,  that  the  assignment  was  fraudulent  and  void  as  against  creditors, 
the  chief  objection  being  that  the  sale  of  the  land  was  postponed  till  after 
collection  of  the  debts. 

This  was  an  interpleader  issue,  to  try  the  right  of  the 
plaintiff  to  certain  goods  and  chattels  taken  in  execution  by 
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the  sheriff  of  Northumberland  and  Durham  under  a Ji.fa., 
at  the  suit  of  the  defendants  against  one  Jay  Ketchum,  de- 
livered to  the  sheriff  on  the  16th  of  December,  1861.  The 
case  was  brought  down  to  trial  at  Cobourg,  in  March,  1868, 
before  Hagarty,  J.,  when  a verdict  was  entered  for  the 
plaintiff  for  the  goods  in  question,  subject  to  the  opinion  of 
the  court  upon  a special  case ; . and  it  was  agreed  that  the 
pleadings  and  evidence  taken  at  the  trial  should  form  part 
of  the  case,  and  that  the  court  should  be  at  liberty  to  draw 
inferences  from  the  facts  proved,  in  like  manner  as  a jury. 

From  the  evidence  it  appeared  that  the  plaintiff  claimed 
the  goods  under  a deed  of  assignment,  bearing  date  the  9th 
of  December,  1861,  made  between  the  said  Ketchum  of  the 
first  part,  his  wife  of  the  second  part,  the  plaintiff  of  the 
third  part,  and  the  persons,  creditors  of  Ketchum,  who  sub- 
scribed their  names  thereto,  of  the  fourth  part,  whereby, 
after  reciting  that  Ketchum  was  unable  to  pay  his  debts, 
and  proposed  to  execute  an  assignment  of  all  his  property, 
real  and  personal,  to  pay  all  his  creditors  without  prefer- 
ence, he  conveyed  to  the  plaintiff*  certain  lands  mentioned 
in  a schedule  annexed  thereto,  subject  to  the  incumbrances 
on  the  same,  and  also  all  the  stock  in  trade,  furniture,  &c., 
in  his  store  and  dwelling-house,  specified  in  a schedule 
annexed,  and  all  the  book  debts/securities,  &c.,  of  Ketchum, 
to  hold  the  same  upon  the  trusts  set  out  in  the  deed.  And 
it  was  thereby  agreed,  &c.,  that  the  plaintiff  should  forth- 
with, as  soon  as  conveniently  might  be,  call  and  get  in  all 
credits  and  sums  of  money,  and  sell  and  convert  into  money 
all  such  and  so  much  of  the  personal  estate  as  should  not  be 
necessary  to  be  kept  unsold  for  the  purpose  of  enabling  the 
plaintiff  to  carry  on  the  said  trade  and  business  (the  same 
being  a retail  general  mercantile  business),  in  winding  it  up 
to  the  best  advantage.  And  upon  further  trust,  after  col- 
lecting the  said  debts  and  disposing  of  the  said  goods  and 
chattels,  to  sell  the  lands  assigned  as  to  the  plaintiff  in  his 
discretion  might  seem  best,  either  by  public  auction  or  by 
private  contract,  and  on  such  terms  and  in  such  manner  as 
he  should  think  best.  The  deed  also  authorized  the  plaintiff 
(if  he  should  deem  it  advisable)  to  use  and  employ  Ketchum 


48  queen’s  bench,  trinity  term,  27  vie.,  1863. 

in  winding  up  the  business,  and  in  the  execution  of  the 
trusts,  and  to  pay  him  a salary  not  exceeding  the  rate  of 
£250  a year  therefor,  and  also  to  hire  necessary  clerks  and 
servants,  &c. 

The  trusts  of  the  deed,  as  regarded  the  money  to  be 
received,  were,  1st,  to  pay  the  expenses  of  preparing  the 
assignment ; 2nd,  the  salaries  and  wages  authorized,  and 
all  advances  in  goods,  moneys,  or  otherwise  (if  any),  made 
in  winding  up  the  business  to  the  best  advantage,  which  he, 
the  plaintiff,  was  thereby  authorized  to  make,  provided  such 
advances  were  made  within  one  year  from  the  date  of  the 
deed;  3rd,  to  retain  ten  per  cent,  on  all  moneys  received  by 
him  in  the  execution  of  the  trusts,  other  than  moneys 
received  in  respect  of  such  advances,  as  a remuneration  for 
his  loss  of  time,  &c.,  in  executing  the  trusts;  4th,  to  pay 
the  creditors  of  Ketchum  rateably,  without  preference  or 
priority ; and  lastly,  to  pay  the  surplus,  if  any,  to  Ketchum. 

It  was  also  stipulated  that  the  plaintiff  should  have  no 
power  to  make  such  advances  "as  aforesaid  after  the  expira- 
tion of  a year,  and  no  preference  over  other  creditors  in 
respect  of  advances,  but  the  profits,  if  any,  of  such  advances, 
should  form  part  of  the  trust  fund ; and  the  business  should 
be  wound  up  and  the  trusts  fully  carried  out  with  all  reason- 
able despatch ; and  that  as  soon  as  the  plaintiff  should  realise 
2s.  6d.  in  the  pound,  he  would  distribute  it  among  the  credi- 
tors. And  the  deed  also  provided  that  the  plaintiff  should 
not  dispose  of  more  of  the  real  estate  than  sufficient  to 
satisfy  the  purposes  of  the  trusts  in  the  manner  above  indi- 
cated, and  should  on  the  completion  of  such  trusts  re-convey 
to  Ketchum  the  residue  (if  any)  of  such  real  estate.  It  was 
declared  that  the  creditors  coming  in  agreed  to  accept  the 
provisions  of  the  assignment  in  full  satisfaction,  and  thereby 
released  Ketchum,  except  such  as  should  write  the  words 
“ without  release  ” after  their  signatures.  And  lastly,  that 
it  should  be  lawful  for  the  plaintiff  to  allow  Ketchum  to 
retain  and  use  the  household  furniture,  as  he  might  deem 
expedient,  until  the  other  property  should  have  been . first 
exhausted  in  carrying  out  the  purposes  of  the  trust. 

To  the  deed  were  attached  two  schedules,  A.  and  B.  A 
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synopsis  of  B.  was  attached  to  the  special  case,  shewing 
assets  to  the  amount  of  $9307  61,  of  which  $2877  61  were 
debts  due  to  Ketchum,  and  $730  for  household  furniture, 
leaving  business  stock  to  the  value  of  $5700.  Schedule  A. 
contained  descriptions  of  the  lands. 

The  deed  of  assignment  was  only  executed  by  Ketchum 
and  his  wife  and  the  plaintiff. 

At  the  trial,  Mr.  Spencer , the  subscribing  witness  to  the 
deed  and  solicitor  to  the  assignee,  was  called,  and  proved 
its  execution  by  the  plaintiff  and  Ketchum  on  the  day  it 
bore  date  : that  the  plaintiff  was  a creditor  ; (but  for  what 
amount  or  upon  what  account  did  not  appear ;)  and  that 
a firm  of  Elliott  & Co.,  by  a letter  addressed  to  the  witness, 
in  reply  to  one  from  his  office,  assented  to  the  assignment : 
that  he,  Mr.  Spencer,  prepared  the  assignment  and  advised 
Ketchum  to  make  it,  he  knowing  that  Ketchum  was  largely 
indebted.  On  cross-examination,  he  stated  that  the  plain- 
tiff was  a clerk  of  Ketchum’s,  at  £175  salary,  and  that  he 
was  the  only  executing  creditor : that  Ketchum  had  been  in 
business  about  a year,  and  that  the  witness  was  a creditor 
for  professional  business,  and  assented. 

The  other  witnesses  were  John  M.  Grover,  who  merely 
stated  that  he  did  not  know  the  ordinary  compensation  to 
assignees,  but  thought  that  ten  per  cent,  was  not  too  much 
to  wind  up  such  an  estate  in  respect  of  the  personal  pro- 
perty, and  that  Ketchum  was  less  than  a year  in  business. 

Peter  McCollum  stated  that  he  was  a creditor  of  Ketchum’s 
to  the  amount  of  £30,  and  assented  to  the  assignment,  and 
thought  the  assets  would  have  paid  20s.  in  the  pound. 

Sidney  Smith  proved  that  he  was  a trustee  under  Ketchum’s 
father’s  will : that  he  knew  of  certain  lands  in  Whitby  and 
Cramahe,  and  that  he  thought  the  titles  were  good.  On 
cross-examination,  he  said  he  conveyed  the  land  to  Ketchum 
in  the  fall  of  1861.  He  gave  his  opinion  as  to  the  value  of 
the  lands  in  the  schedule,  and  placed  a high  value  on  some 
of  them,  provided  the  titles  were  clear.  On  re-examination, 
he  said  he  would  not  give  over  £2500  for  them. 

Mr.  Spencer  was  re-called,  and  stated  that  there  was  a 
foreclosure  suit  pending  against  the  Cramahe  lands  for  $5000. 
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William  Taylor  proved  that  he  was  in  the  employment 
of  the  sheriff : that  when  the  sheriff  seized  the  plaintiff  was 
in  possession : that  he  (the  sheriff)  put  the  witness  in  charge  : 
that  to  sell  the  stock  to  advantage  it  was  necessary  to  renew 
some  of  the  articles  : that  the  sheriff  gave  the  plaintiff 
liberty  to  sell,  and  that  the  money  was  handed  over  to  the 
sheriff ; that  it  was  only  so  carried  on  for  two  months,  when 
security  was  given. 

Arthur  Halves  swore  that  he  was  in  the  sheriff’s  office  : 
that  from  November,  executions  to  an  amount  over  $12000 
were  put  in  the  office  against  Ketchum : that  much  of  this 
was  settled : that  all  executions  were  paid  to  the  14th  of 
December,  1861  : that  the  first  unsettled  judgment  was  de- 
fendants, and  that  since  the  assignment  executions  to  the 
amount  of  $8777  were  put  in  the  sheriff’s  office  against 
Ketchum. 

At  the  close  of  the  plaintiff’s  case  Galt,  Q.C.,  objected 
that  the  assignment  was  void,  and  that  the  plaintiff  could  not 
recover.  The  parties  then,  with  the  consent  of  the  learned 
judge,  agreed  to  a verdict  and  the  special  case. 

Robert  A.  Harrison  and  Spencer  for  the  plaintiff.  Galt, 
Q.C.,  contra. 

The  following  authorities  were  cited  : Taylor  v.  Whitte- 
xnore,  10  U.  C.  R.  440 ; Wilson  v.  Kerr  et  ah,  17  U.  C.  R. 
168;  Maulson  et  al.  v.  Peck  et  ah,  18  U.  C.  R.  113;  Bur- 
ritt  v.  Robertson,  18  U.  C.  R.  555  ; Crapper  v.  Paterson, 
19  U.  C.  R.  160  ; Cox  v.  Hickman,  9 C.  B.  N.  S.  47  ; Balk- 
well  v.  Beddome,  16  U.  C.  R.  203  ; Hendry  v.  Harty,  9 C. 
P.  520  ; Metcalf  v.  Keefer,  8 Grant  Chy.  Rep.  392. 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

The  circumstances  in  this  case  are  in  many  respects  like 
that  of  Hendry  et  al.  v.  Harty  et  ah,  (9  C.  P.  520.)  The 
assignment  now  in  question  was  apparently  drawn  to  get 
over  the  objections  to  the  deed  in  the  case  cited.  Here  it  is 
provided  that  the  plaintiff  shall,  as  soon  as  conveniently  may 
be,  get  in  the  debts,  and  sell  all  such  of  the  personal  estate  as 
shall  not  be  necessary  to  be  kept  unsold  for  the  purpose  of 
carrying  on  the*  business  ; and  after  collecting  the  debts, 
which  appear  by  the  schedule  to  be  owing  by  about  160 
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debtors,  and  amounting  in  the  aggregate  to  $2877,  and  dis- 
posing of  the  goods  and  chattels,  then  to  sell  the  lands  on 
such  terms,  and  in  such  manner  as  the  plaintiff  may  think 
best.  In  effect  the  plaintiff  is  not  bound  to  wind  up  the 
estate  within  any  fixed  period ; but  the  winding  up  is  con- 
tingent upon  events  and  circumstances  which  may  take 
years,  and  may  be  prolonged  to  an  indefinite  period.  The 
sale  of  the  lands  is  also  contingent  upon  the  getting  in  and 
collecting  the  numerous  small  claims  due  to  the  estate,  and  the 
disposing  of  the  goods  and  chattels,  and  the  lands  when  sold 
• may  be  sold  on  terms  of  long  credit ; and  in  addition,  during 
all  this  time,  and  until  the  other  property  should  be  ex- 
hausted, Ketchum,  the  execution  debtor,  may  retain  and  use 
the  household  furniture,  valued  at  $780. 

The  plaintiff,  who  on  the  day  of  the  execution  of  the  as- 
signment was  the  clerk  of  Ketchum,  at  £175  a year,  is  au- 
thorised to  use  and  employ  his  master,  Ketchum,  in  winding 
up  his  estate,  and  to  pay  him  a salary  not  exceeding  the 
rate  of  £250  a year,  and  he,  the  plaintiff,  is  further  author- 
ised, after  paying  himself  all  advances  he  may  have  made 
in  carrying  on  the  business,  to  retain  ten  per  cent,  on  all 
moneys  received  by  him  in  the  execution  of  the  trusts. 

We  do  not  think  that  Ketchum  has  a right  to  dictate  to 
his  creditors  upon  what  terms  or  at  what  time  any  part  of 
the  property  assigned  by  him  is  to  be  sold.  The  real  estate 
was  the  most  valuable  and  probably  the  most  available  for 
immediate  sale,  yet  its  disposition  is  postponed  until  the 
winding  up  of  the  personal  estate  and  the  getting  in  of  a 
large  number  of  trifling  debts,  which  for  obvious  reasons 
may  take  years,  the  lands  in  the  meantime  becoming  de- 
teriorated in  value  and  incumbered  with  taxes. 

Considering  all  the  circumstances  of  this  case,  and  as  we 
are  left  to  draw  inferences  like  a jury,  we  are  of  opinion 
that  the  assignment  was  not  honestly  or  bona  fide  made : 
that  it  was  a mere  device  made  with  the  object  and  intent 
of  delaying  and  defeating  Ketchum’ s creditors ; and  that 
the  verdict  should  be  entered  for  the  defendants. 

Judgment  for  defendants. 
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Township  of  Cumberland — Survey  of. 

The  township  of  Cumberland  is  bounded  to  the  north  by  the  Ottawa,  and 
has  a range  of  lots  on  the  river,  with  their  rear  boundaries  irregular, 
corresponding  to  the  course  of  the  stream  in  front,  the  remainder  of  it 
being  laid  out  into  concessions  running  north  and  south,  numbering  from 
the  east,  and  into  lots  running  east  and  west  numbering  from  the  north. 
The  instructions  for  the  original  survey  were  to  leave  one  chain  as  an 
allowance  for  road  between  each  concession,  to  be  double  posted  at  the 
distance  of  fifty  links  right  and  left  from  the  centre  of  the  road.  The 
surveyor  however  planted  only  a single  row  of  posts  in  rear  (i.  e.,  at  the 
west  side)  of  each  concession,  and  he  stated  in  his  evidence  that  the 
west  halves  of  lots  in  the -concession  were  to  be  measured  from  these 
posts,  and  the  east  halves  of  lots  in  the  next  concession  westward  by 
beginning  at  the  distance  of  one  chain  from  each  post  westerly,  parallel 
to  the  side  line  of  the  township.  No  line  therefore  was  run  or  posted  at 
the  front  of  the  eighth  concession. 

The  plaintiff  sued  for  trespass  on  the  west  half  of  lot  B.,  in  the  eighth 
concession,  and  the  question  was  how  the  course  and  starting  point  of 
his  side  line  were  to  be  determined  ? His  surveyor  took  the  line  dividing 
Cumberland  from  Russel,  the  adjoining  township  to  the  south,  as  govern- 
ing the  course  of  the  side  line,  because,  though  the  lots  numbered  from 
the  north,  there  was  no  continuous  straight  line  at  that  end  of  the  con- 
cession. He  found  an  original  monument  on  the  rear  line  of  the  7th  con- 
cession, intended  to  mark  the  limit  between  lots  A.  and  B.  there,  and  ran 
the  side  line  from  a point  one  chain  west  of  that  monument  to  the  rear 
of  the  8th  concession,  which,  if  correct,  shewed  that  the  plaintiff  should 
recover;  while  if  the  township  was  to  be  treated  as  double-fronted,  the 
line  should  have  been  run  from  the  post  at  the  west  side  of  the  conces- 
sion, and  in  that  case  the  defendant  should  succeed. 

It  appeared  that  whole  lots  had  been  granted  in  several  of  the  concessions, 
and  the  north  halves  of  two  lots  and  the  south  half  of  one,  all -before 
•1854,  but  that  many  more  grants  had  been  made  from  1821  to  1858  for 
the  east  and  west  halves  of  lots  separately  described. 

Held,  1.  That  the  course  of  the  sideline  was  under  the  facts  proved  correctly 
ascertained,  the  case  being  within  the  proviso  to  sec.  71,  Consol.  Stats. 
U.  C.,  ch.  77,  and  the  principle  of  McDonald  v.  McDonald,  11  C.P.  374. 
2.  That  sec.  85  could  not  apply,  for  no  line  in  front  of  the  8th  concession 
had  ever  been  run  or  posted. 

As  to  the  starting  point  for  the  side  line,  the  precise  case  of  this  survey  is 
unprovided  for  by  the  Act:  the  concessions  were  not  single-fronted,  for 
the  lines  had  been  run  and  posted  in  rear  not  in  front,  and  very  few- 
whole  lots  had  been  granted  ; and  they  were  not  within  the  definition  of 
double-fronted  concessions,  or  within  sec.  28,  for  only  a single  row  of 
posts  had  been  planted,  and  the  grants  had  not  all  been  by  half  lots ; but 
Held,  looking  at  the  instructions,  the  evidence  of  the  surveyor,  and  the 
grants  made,  that  the  weight  of  evidence  was  much  in  favour  of  treating 
the  township  as  one  with  double  rather  than  single-fronted  concessions, 
in  which  case  the  plaintiff’s  side-line  had  not  been  correctly  determined. 
Held , also,  that  if  a single-fronted  concession,  as  the  posts  in  rear  of  the 
seventh  were  intended  to  govern  the  front  angle  of  lots  in  the  eighth  con- 
cession, the  plaintiff ’s  line  might  properly  begin  as  it  did  by  his  survey. 

The  declaration  stated  that  defendants,  on  the  1st  of  Octo- 
ber, 1860,  and  on  divers  other  days  and  times,  &c.,  broke 
and  entered  the  close  of  the  plaintiff,  in  the  township  of 
Cumberland,  known  as  the  west  half  of  lot  letter  B.,  in  the 
eighth  concession  of  Cumberland,  and  cut  timber  and  other 
trees,  and  drew  off,  carried  away  and  converted  the  same. 
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Pleas,  1.  Not  guilty.  2.  Close  not  the  plaintiff’s. 
3.  Leave  and  license. 

The  case  was  tried  in  May,  1868,  at  L’Orignal,  before 
Draper,  C.J. 

The  plaintiff  put  in  a patent  from  the  Crown,  dated  the 
10th  of  May,  1860,  granting  the  west  half  of  lot  letter  B., 
in  the  eighth  concession  of  Cumberland,  to  John  Paisley  in 
fee,  and  a deed  dated  the  28rd  of  August,  1860,  from  John 
Paisley  to  the  plaintiff,  conveying  the  same  half  lot  in  fee. 
The  execution  of  this  deed  was  admitted. 

The  following  rough  sketch  will  serve  to  assist  in  making 
the  statement  of  the  case  more  easily  understood.  The 
points  marked  * and  the  dotted  lines  shew  the  posts  and 
side  lines  contended  for  by  defendants. 
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It  appeared  by  the  original  instructions  for  the  survey  of 
this  township,  dated  the  24th  of  March,  1820,  that  the  lots 
on  the  river  Ottawa  were  to  be  laid  out  according  to  the 
original  mode,  by  posting  the  front  angles  of  the  same,  and 
giving  to  each  of  them  the  depth  of  105  chains  27  links,  by 
the  width  of  19  chains.  The  remainder  of  the  concessions 
and  lots  in  this  township  were  to  be  laid  out  according  to 
the  new  principle,  giving  to  each  lot  the  depth  of  66  chains 
67  links,  and  the  width  of  30  chains,  with  one  chain  as  an 
allowance  for  road  on  the  out  and  surrounding  lines  between 
each  concession  and  every  fifth  and  sixth  lots,  to  be  double 
posted  at  the  distance  of  50  links  from  the  centre  line  of 
the  concession  roads  each  way,  i.e.,  right  and  left,  parallel 
to  the  side  lines  of  the  townships. 

This  township  of  Cumberland  is  bounded  to  the  north  on 
the  river  Ottawa,  and  a range  of  lots  is  laid  out  of  19  chains 
wide  on  the  river,  and  105  chains  27  links  deep,  south 
from  the  river.  As  the  river  front  is  not  uniform  in  direc- 
tion the  rear  of  these  lots  is  not  in  one  continuous  straight 
line,  though  on  the  only  plan  produced  the  rear  of  each  of 
these  lots  was  drawn  parallel  to  the  line  between  the  town- 
ships of  Cumberland  and  Russell.  But  with  the  exception 
of  this  range  of  lots  on  the  Ottawa  the  rest  of  the  township 
is  divided  into  lots  and  concessions,  the  latter  of  which  run 
northerly  and  southerly,  and  the  lots  easterly  and  westerly. 
If  surveyed  according  to  the  instructions  each  lot  would 
have  consisted  of  an  east  half  and  a west  half,  and  a row 
of  posts  governing  the  east  halves  of  lots  should  have  been 
planted  on  the  front  of  every  concession,  and  another  row 
of  posts  governing  the  west  halves  of  lots  should  have  been 
planted  on  the  rear  of  every  concession,  each  concession 
thus  being  double  posted  at  the  distance  of  fifty  links  from 
the  centre  of  the  concession  roads. 

According  to  the  testimony  of  Duncan  McDonell,  Esq., 
(Greenfield),  who  made  the  original  survey,  he  proceeded  to 
make  the  survey  on  the  new  principle,  but  in  so  doing  he 
departed  from  the  letter  of  his  instructions,  and  instead  of 
double  posting  each  concession,  he  planted  a single  row  of 
posts  in  rear  of  each  concession.  Evidence  was  given  of  the 
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line  marked  and  run  in  rear  of  the  seventh  concession,  and 
of  posts  found  on  that  line,  marked  on  the  east  side  YII. 
C.,  on  the  west  side  R.  VIII.  C.,  and  on  the  north  and 
south  sides  with  the  numbers  of  the  two  adjoining  lots  ; and 
according  to  Mr.  McDonell’s  explanation  these  figures  and 
letters  were  intended  to  designate,  that  to  the  east  of  the 
post  was  the  seventh  concession,  to  the  west  of  it  a road  of  the 
usual  width  of  one  chain,  and  then  the  eighth  concession,  and 
the  lots  were  designated  by  the  letters  or  numbers  marked  on 
the  north  and  south  sides  of  the  post ; and  further,  that  the 
west  halves  of  lots  in  the  seventh  concession  should  be 
measured  from  these  posts,  and  the  place  of  beginning  to 
measure  the  east  halves  of  lots  in  the  eighth  concession  should 
be  ascertained  by  measuring  a chain  from  each  post  westerly, 
on  a course  parallel  to  the  side  line  of  the  township. 
According  to  his  testimony,  the  line  in  front  of  the  eighth 
concession  never  was  run  or  posted  at  all.  The  same  course 
he  stated  was  adopted  by  him  in  rear  of  the  eighth  concession, 
on  which  he  ran  a line  and  planted  posts  to  govern  the 
eighth  and  ninth  concessions,  in  like  manner  as  the  posts 
planted  by  him  on  the  rear  of  the  eighth  concession  were 
intended  by  him  to  govern  the  seventh  and  eighth  conces- 
sions. 

It  appeared  further  from  Mr.  Macdonell’s  evidence  that 
he  planted  a post  on  the  south  side  of  the  road  which  divides 
the  townships  of  Cumberland  and  Russell,  and  according  to 
his  field  notes  he  planted  a post  on  the  same  line  one  chain 
westerly.  The  first  of  these  two  posts  was  planted  on  the 
rear  line  of  the  seventh  concession  produced,  ranging  with 
the  line  of  posts. 

A surveyor  employed  by  the  plaintiff  confirmed  Mr. 
McDonelTs  evidence  in  these  respects.  He  found  many 
post  on  the  line  in  rear  of  the  seventh  concession,  and  also 
a post  where  this  line  struck  the  township  line  between  Cum- 
berland and  Russell,  which  was  marked  Cumb.  R.  on  the  north 
side,  VII.  C,  on  the  east  side,  and  on  the  west  side  R.  VIII. 
C.  He  took  the  bearing  of  this  line  dividing  Russell 
from  Cumberland  as  the  governing  line  of  the  side  lines 
of  lots  in  the  eighth  concession,  although  the  lots  num- 
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bered  from  north  to  south,  because  there  was  no  continu- 
ous line  at  the  other  end  of  the  concession,  which  butted 
on  lots  25,  26  and  27,  and  on  parts  of  lots  24  and  28,  front- 
ing on  the  Ottawa,  each  of  which  lots  was  bounded  on  the 
south  by  a different  line.  As  he  found  an  original  monu- 
ment, a squarred  cedar  post,  marked  B.  on  the  north  side,  A. 
on  the  south  side,  VII.  C.  on  the  east  side,  and  R.  VIII.  C. 
on  the  west,  he  took  this  as  the  place  of  beginning,  from 
which  to  run  a side  line  between  lots  A.  and  B.,  in  the  eighth 
concession,  and  ran  that  side  line  parallel  to  the  line 
between  Russell  and  Cumberland.  There  wras  no  evidence 
of  any  original  side  line  between  lot  A.  and  lot  number  one, 
and  he  drew  the  line  from  front  to  rear  of  the  eighth  con- 
cession. He  said  he  found  no  posts  between  the  eighth  and 
ninth  concessions.  He  traced  this  line  in  rear  of  the  seventh 
concession  from  one  end  to  the  other.  He  could  not  find  a 
post  west  at  a distance  of  one  chain  from  where  this  line 
struck  the  line  dividing  the  two  townships.  He  concluded 
that  the  township  was  one  with  single-fronted  concessions, 
though  he  admitted  that  he  had  surveyed  some  lots  in  the 
ninth  concession  on  the  double-fronted  principle,  and  that 
there  was  no  difficulty  in  running  the  lines  on  the  double- 
front principle  in  that  part  of  the  township. 

if  the  side  line  of  the  west  half  of  letter  B.  in  the  eighth 
concession  was  thus  correctly  ascertained,  there  was  suffici- 
ent evidence  of  a trespass  committed  on  that  west  half  by 
the  defendants. 

The  plaintiff  put  in  several  patents  for  wThole  lots  granted, 
without  mentioning  east  or  west  halves,  in  the  6th,  8th  9th 
and  10th  concessions,  and  for  the  north  halves  of  two  lots, 
one  in  the  8th  the  other  in  the  9th  concession,  and  for  the 
south  half  of  the  same  lot  in  the  8th  concession,  in  order  to 
establish  that  the  government  had  not  granted  these  lots 
upon  the  double-fronted  principle.  One  of  these  patents 
was  dated  in  July,  1854,  one  in  September,  1858,  and  all 
the  others  subsequent  to  that  date. 

On  the  defence,  patents  were  produced  granting  the  east 
and  west  halves  of  lots,  sometimes  both  halves  in  the  same 
patent,  with  separate  descriptions  of  each  half  lot,  in  the 
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4th,  5th,  8th  and  11th  concessions.  The  earliest  of  these 
bore  date  in  1880,  and  the  latest  in  1858 ; and  certified 
copies  of  descriptions  for  patent  were  put  in,  one  for  the 
east  halves  of  twenty-four  lots,  in  the  1st,  2nd,  3rd,  4th, 
5th,  6th,  7th,  8tli  and  9th  concessions,  and  another  for  the 
west  halves  of  the  same  lots,  both  dated  the  i5th  of  May, 
1821.  They  were  for  lots  granted  to  the  surveyor  as  pay- 
ment by  the  government  for  his  work.  Five  other  descrip- 
tions of  half  lots  (east  and  west)  were  put  in,  dated  from 
1836  to  1857.  In  that  of  1836  the  two  halves  of  the  same 
lot  were  included,  and  were  separately  described. 

The  contention  on  the  part  of  the  plaintiff  was  that  on 
the  evidence,  and  according  to  the  statute,  the  concessions 
must  be  considered  as  having  single  fronts,  .and  then  the 
trespass  was  established  to  have  been  committed  on  the 
plaintiff ’s  land.  On  the  part  of  the  defendant,  it  was  urged 
that  the  concessions  were  proved  to  have  double  fronts,  and 
then  the  wrong  point  of  commencement  was  taken,  and  it 
was  not  proved,  if  the  starting  point  for  this  west  half  of 
lot  B.  had  been  taken  from  the  rear  of  the  8tli  concession, 
that  defendants  had  committed  any  trespass. 

The  jury  were  directed  that  if  the  township  was  laid  out 
into  concessions  with  single  fronts  to  find  for  the  plaintiff, 
if  into  concessions  with  double  fronts  for  the  defendant  : 
that  the  bearing  of  the  side  line  was  ascertained  in  a correct 
.manner,  in  view  of  the  facts  proved,  though  not  in  accor- 
dance with  the  general  statutory  rule  ; and  that  if  it  was  a 
single-fronted  concession,  then  under  the  particular  circum- 
stances the  plaintiff’s  surveyor  was  justified  in  resorting  to 
the  post  marked  A.  and  B.  as  a guide  for  finding  the  starting 
point  or  front  angle  of  the  lot  B.,  although  planted  in  rear 
of  the  seventh  concession,  because,  according  to  the  evidence 
0f  the  surveyor,  Colonel  McDonell,  and  to  what  was  to  be 
gathered  from  his  field  notes,  this  post  was  planted  for  the 
purpose  of  marking  and  ascertaining  the  boundary  of  lots  A. 
and  B.  in  the  8th  as  well  as  in  the  7th  concessions. 

The  jury  found  for  the*  plaintiff,  damages  $53*25. 

In  Easter  Term  Cromhie  obtained  a rule  nisi  for  a new 
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trial,  for  misdirection,  in  telling  the  jury  that  if  they  found 
the  survey  single-fronted,  the  line  was  correctly  run  from 
the  monument  in  rear  of  the  seventh  concession,  that  monu- 
ment not  being  in  the  concession  in  which  the  lands  were 
for  trespass  upon  which  this  action  was  brought,  and  not 
being  at  the  front  angle  or  any  other  angle  of  the  said 
lands,  or  of  lot  B.  of  which  the  same  forms  part,  or  planted 
to  govern  the  limit  of  the  locus  in  quo ; and  for  want  of  di- 
rection that  the  rear  line  of  the  seventh  concession  was  not 
the  front  line  of  the  eight  concession  mentioned  in  the  de- 
claration, and  for  not  telling  the  jury  that  if  they  found  such 
front  line  not  run  in  the  original  survey,  and  if  posts  were 
planted  in  rear  of  the  same  concession,  then  that  the 
division  lines  were  to  be  run  therefrom.  Or  that  the  verdict 
wTas  contrary  to  the  weight  of  evidence,  it  being  proved  that 
the  eighth  concession  was  not  single-fronted,  and  contrary 
to  the  judge’s  charge  in  this  respect. 

In  this  Term  C.  S.  Patterson  shewed  cause.  He  referred 
to  Keeley  v.  Harrigan,  3 C.  P.  173  ; Johnson  v.  Honsberger 
6 C.  P.  201 ; Ovens  v.  Davidson,  10  C.  P.  302  ; Warnock 
v.  Cowan,  13  U.  C.  B.  257  ; Vivian  v.  Campbell,  7 U.  C.  R. 
175. 

Crombie  supported  the  rule. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I do  not  find  any  of  the  cases  cited  govern  the  question 
at  issue  in  this  suit.  The  case  of  Dixon  v.  McLaughlin  (1 
Appeal  Reports,  U.  C.  370)  is  nearer  to  it,  but  still  is  not  a 
direct  authority. 

The  objection  for  misdirection  as  to  the  post  from  which 
the  plaintiffs  surveyor  ran  his  line  was  taken  at  the  trial ; 
the  other  objections  were  not,  nor  was  I asked  to  direct  in 
the  manner  in  which  a want  of  direction  is  complained  of. 

The  defendants  are  on  the  evidence,  if  entitled  to  succeed 
at  all,  only  entitled  on  the  plea  of  not  guilty.  The  plain- 
tiff proved  a title  to  the  west  half  of  lot  B.  in  the  eighth  con- 
cession of  Cumberland,  which  was  the  locus  in  quo  named 
in  the  declaration.  The  defendants  gave  no  evidence  to 
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prove  leave  and  license.  It  does  not  appear  to  us  that  the 
verdict,  confined  to  this  issue  on  not  guilty,  would  estop 
either  party  from  raising  the  question  of  boundary  in 
another  action.  There  are  no  metes  and  bounds  set  out, 
though  for  the  purpose  of  proving  a trespass  upon  the  west 
half  of  B.  the  plaintiff  had  to  give  evidence  of  the  boundary. 
The  verdict  being  small,  and  the  right  not  being  bound,  we 
need  not,  unless  there  was  misdirection,  grant  a new  trial ; 
but  as  the  general  question  involved  affects  the  rights  and 
interests  of  the  inhabitants  of  the  township  generally,  and 
our  refusing  a new  trial  might  be  understood  as  affirming 
that  this  township  was  surveyed  into  single -fronted  conces- 
sions, we  think  it  better  to  examine  the  whole  case,  and  de- 
termine the  application  according  to  the  conclusion  to 
which  a consideration  of  the  evidence  and  of  the  law  ought 
to  lead. 

As  to  the  course  of  the  side  lines,  we  are  of  opinion  that 
this  case  comes  within  the  proviso  to  the  71st  section  of 
Consol.  Stats.  C.,  ch.  77,  (sec.  20,  Consol.  Stats.  U.  C.,  ch. 
93,)  and  that  we  should  follow  the  principle  of  the  decision 
of  the  Court  of  Common  Pleas  in  McDonald  v.  McDonald, 
(11  C.  P.  374.)  We  hold  therefore  that  the  course  of  the 
side  line  in  question  was  under  the  facts  proved  correctly 
run  parallel  to  the  southern  side  line  of  this  township. 

We  think  that  section  85  of  the  Consol.  Stat.  C.,  (sec.  33 
of  the  Consol.  Stats.  U.  C.,)  does  not  govern  this  case, 
because  the  evidence  clearly  shews  that  the  line  in  front  of 
the  eighth  concession  never  was  run  nor  were  posts  planted 
on  it  at  the  original  survey,  nor  indeed  at  any  time. 

Sec.  78  of  the  Consol.  Stat.  C.,  (sec.  26  of  that  of  U.  C.,) 
enacts  that  “the  front  of  each  concession  in  any  town- 
ship in  Upper  Canada,  where  only  a single  row  of  posts 
has  been  planted  on  the  concession  lines,  and  the  lands 
have  been  described  in  whole  lots,  shall  be  that  end  or 
boundary  of  the  concession  which  is  nearest  to  the  boundary 
of  the  township  from  which  the  several  concessions  thereof 
are  numbered.”  Section  80  of  the  Statute  of  Canada,  (sec. 
28  of  that  of  U.  C.,)  enacts  that  in  those  townships  in 
Upper  Canada  in  which  the  concessions  have  been  surveyed 
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with  double  fronts,  and  the  lands  have  been  described  in  half 
lots,  the  side  lines  shall  be  drawn  from  the  posts  at  both 
ends  to  the  centre  of  the  concession,  and  each  end  of  such 
concession  shall  be  the  front  of  its  respective  half  of  such 
concession. 

The  precise  case  now  before  us  has  not  as  yet  been  pro- 
vided for  by  the  legislature.  The  concessions  in  this  town- 
ship have  not  been  laid  out  with  double  fronts — that  is, 
“ with  posts  or  monuments  planted  on  both  sides  of  the 
allowances  for  roads  between  the  concessions.”  On  the 
other  hand,  if  these  concessions  are  to  be  considered  single- 
fronted,  the  single  row  of  posts  is  on  the  rear  of  each  con- 
cession, and  not  on  the  front.  But  the  posts  planted  on 
the  front  angle  of  lots  are  declared  to  be  the  true  and 
unalterable  boundaries  of  lots  by  section  66  of  the  Statute 
of  Canada,  (sec.  14  of  the  Statute  of  U.  C.)  The  provisions 
of  sec.  79  of  the  Statute  of  Canada  (sec.  27  of  that  of  U.  C.) 
are  confined  to  cases  where  the  front  boundary  is  a lake  or 
river,  and  cannot  govern  these  concessions,  even  if  applicable 
to  the  range  of  lots  fronting  on  the  Ottawa. 

The  lots  in  this  township  have  in  some  instances  been 
described  in  whole  lots,  in  others  in  half  lots,  divided  into 
east  and  west  half  lots,  for  which  case  the  statutes  do  not 
in  terms  provide.  The  township  was  surveyed  in  1820. 
In  the  earliest  descriptions,  beginning  in  1821,  the  lots  are 
described  in  half  lots  as  east  and  west  halves,  and  two 
descriptions  of  this  character  issued  in  1857.  The  first 
description  of  a whole  lot  put  in  evidence  was  in  July,  1854  ; 
the  first  description  in  north  and  south  halves  (and  only 
three  such  were  produced)  was  in  December,  1859. 

Looking,  then,  at  the  instructions,  at  the  evidence  of  the 
surveyor  employed  by  the  Government,  at  his  avowed  inten- 
tion to  follow  out  the  “ new  principle,”  though  he  deviated 
in  part  from  its  details,  and  at  the  descriptions  proved,  all 
of  which  for  nearly  thirty  years  after  the  survey  were  of 
east  and  west  half  lots,  the  west  halves  commencing  at 
the  west  side  of  the  lot  and  the  rear  of  the  concession,  it 
appears  that  the  weight  of  evidence  is  greatly  in  favor  of 
treating  this  township  as  one  whose  concessions  have  double 
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rather  than  single  fronts.  The  first  statute  recognizing  the 
distinction  was  not  passed  until  1849,  while  we  see  this 
“ new  principle  ” in  operation  in  1820.  It  would  require  a 
very  clear  expression  of  the  legislative  will  to  induce  us  to 
adopt  a conclusion  by  which  the  grantees  of  the  west  halves 
of  lots  in  this  township  would  have  the  boundaries  according 
to  which  they  have  occupied  altered  by  being  compelled  to 
go  to  the  front  of  the  concession  to  find  the  point  from 
which  to  run  their  side  lines.  At  the  same  time  we  must 
remark  that  very  little  effort  was  made  by  the  defendant  to 
produce  evidence.  The  surveyor  (Colonel  McDonell)  was 
not  offered  as  a witness  until  the  plaintiff ’s  counsel  com- 
mented on  the  omission,  and  as  a matter  of  indulgence  his 
evidence  was  received.  We  are  told  a former  verdict  was 
set  aside  in  order  that  his  testimony  might  be  obtained.  No 
proof  was  offered  to  shew  a line  or  posts  run  and  planted 
in  rear  of  the  eighth  concession,  from  which  the  survey  of  the 
wTest  halves  could  be  made,  and  it  is  possible  that  on  a 
survey  so  made  the  plaintiff  may  be  right,  and  may  be 
entitled  to  succeed  by  simply  proving  himself  to  have  been 
in  possession  of  the  land  trespassed  upon. 

If,  however,  this  could  properly  be  deemed  a concession 
with  a single  front,  we  think,  as  it  is  proved  that  the  posts 
planted  in  rear  of  the  seventh  concession  were  intended  also  to 
govern  the  front  angle  of  lots  in  the  eighth,  that  in  the 
absence  of  any  enactment  expressly  applicable  the  plain- 
tiff ’s  survey  might  properly  begin  from  the  post  he  men- 
tioned in  his  evidence. 

On  the  whole  case  we  are  of  opinion  that  the  jury  came 
to  a wrong  conclusion,  and  that  there  should  be  a new  trial, 
with  costs  to  abide  the  event. 

Rule  absolute,  (a) 


(a)  On  further  trial  the  jury  again  found  for  the  plaintiff,  and  a rule  nisi 
has  been  granted  to  set  aside  the  verdict. 
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Ritchey  v.  The  Toronto  Roads  Company. 

Application  for  injunction — Form  of  notice. 

The  plaintiff  sued  defendants  to  recover  back  certain  tolls,  which  he  alleged 
to  have  been  illegally  charged,  and  endorsed  on  his  writ  of  summons. 
“ N.  B. — Take  notice  that  in  default  of  appearance  the  plaintiff  may, 
besides  proceeding  to  judgment  and  execution  for  damages  and  costs, 
apply  for  and  obtain  a writ  of  injunction.” 

Held,  that  the  notice  was  insufficient,  according  to  the  form  given  in 
Sched.  A.  to  the  C.  L.  P.  A.  1856,  No.  59. 

Qucere,  whether,  on  the  facts  stated  below,  the  plaintiff  could  claim  exemp- 
tion; and  whether  an  injunction  would  have  been  granted  during  the 
pendency  of  this  action,  brought  expressly  to  test  the  right. 

R.  P.  Crooks  obtained  a rule  nisi  calling  upon  the 
defendants  to  shew  cause  why  a writ  of  injunction  should 
not  issue  to  restrain  them  from  the  repetition  or  con- 
tinuance of  the  committal  of  a wrong,  in  the  exacting 
toll  from  the  plaintiff  on  the  lake  shore  road,  upon  such 
terms  as  to  keeping  an  account,  giving  security  or  other- 
wise, &c.,  as  the  court  might  direct,  on  grounds  disclosed 
in  affidavits  and  papers  filed. 

The  affidavit  of  the  plaintiff  stated  that  the  action  was 
commenced  on  the  22nd  of  July  last : that  he  resided  and 
had  for  more  than  four  years  resided  on  the  south  side 
of  the  lake  shore  road,  in  the  township  of  York,  and  less 
than  half  a mile  from  the  city  of  Toronto,  which  road  is  a 
continuation  of  Queen  Street  west  in  said  city  : that  between 
the  said  city  and  the  plaintiff ’s  residence  there  was  a toll- 
gate  of  the  defendants,  at  wdiieh  gate  tolls  were  exacted 
from  the  plaintiff  to  the  amount  of  25s.,  for  the  recovery 
back  of  which  this  action  was  brought,  and  for  the  express 
purpose  of  testing  the  defendants’  right  to  charge  the  same 
or  any  toll  whatever : that  since  the  beginning  of  this  action 
the  defendants  had  co  ntinued  charging  the  plaintiff  toll  in  pas- 
sing to  and  from  his  residence  at  the  rate  of  2d.  each  time, 
and  that  since  the  commencement  of  this  action  and  the 
making  of  the  plaintiff’s  affidavit  9s.  had  been  so  exacted  : 
that  the  defendants  and  their  gate-keeper  were  fully  aware 
of  the  plaintiff ’s  place  of  residence  and  the  distance  the  plain- 
tiff travelled  along  the  said  road,  and  that  he  did  not  travel 
along  the  said  road  beyond  his  place  of  residence : that  the 
plaintiff  brought  a previous  action  against  defendants  to 
recover  14s.  8d.  for  exacting  toll  of  a like  character,  and 
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that  he  obtained  a verdict  for  the  amount  at  the  last  York 
and  Peel  assizes,  but  not  having  obtained  a certificate  for 
full  costs,  the  defendants  entered  judgment  to  recover  their 
excess  of  costs  over  the  plaintiff’s  verdict  and  costs:  that 
although  defendants  were  aware  of  said  verdict  they  still 
exacted  toll  from  the  plaintiff,  and  would  continue  to  do  so  un- 
less restrained  by  injunction.  The  plaintiff  also  swore  that 
he  never  travelled  beyond  his  said  residence  on  the  said 
road  during  the  period  these  tolls  were  paid,  and  verily 
believed  that  defendants  and  their  gate-keeper  were  aware 
of  the  same. 

By  a supplementary  affidavit  it  appeared  that  the  vehicle 
upon  which  the  tolls  were  charged  was  an  ordinary  waggon 
or  buggy  drawn  by  one  horse. 

The  writ  of  summons  was  filed,  with  an  affidavit  of 
the  service  thereof,  the  endorsements  referring  to  the 
intention  to  claim  an  injunction  being  as  follows : 
“ N.  B.  Take  notice,  that  in  default  of  appearance  the 
plaintiff  may,  besides  proceeding  to  judgment  and  execution 
for  damages  and  costs  apply  for  and  obtain  a writ  of 
injunction. 

During  the  same  term  Beaty  shewed  cause,  filing  an 
affidavit  of  the  secretary  and  treasurer  of  the  defendants, 
which  stated  that  the  lake- shore  road  was  about  three  and 
a half  miles  long,  extending  westerly  from  the  western  limit 
of  the  city  of  Toronto : that  there  was  only  one  gate  on  the  said 
road,  situate  about  fifty  yards  from  the  western  limit  of  the 
said  city ; and  it  set  out  the  resolution  of  the  defendants’ com- 
pany, passed  on  the  31st  of  August,  1855,  regulating  the  toll 
to  be  taken  at  the  toll-gate  on  the  said  road,  from  which  it 
appeared  that  the  toll  for  a one-horse  vehicle  without  a load 
was  three-pence,  and  with  a load  four-pence,  for  each  time 
passing  at  the  gate. 

tie  took  a preliminary  objection  as  to  the  insuffi- 
ciency of  the  endorsement  on  the  writ  of  summons  of  the 
claim  of  a writ  of  injunction,  under  sec.  283  of  the 
Common  Law  Procedure  Act,  the  same  not  being  in  pursu- 
ance of  the  170th  rule  of  the  new  rules  of  practice,  and  not 
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in  accordance  with  the  form  No.  59,  schedule  A.  He  cited 
Har.  C.  L.  P.  Act,  p.  707  ; Arkland  v.  Hall,  2 P.  R.  888 ; 
Brockvihe  and  North  Augusta  Plank  Road  Co.  v.  Crozier 
14  U.  C.  R.  27  ; Little  v.  Dundas  and  Waterloo  Road  Co., 
2 C.  P.  399  ; Cli.  Arch.  Prac.  II.,  1103,  Consol.  Stats.  U. 
C.,  ch.  49,  secs.  75,  82,  83. 

R.  P.  Crooks , contra,  cited  Major  v.  Oxenham,  5 Taunt.  340. 

Morrison,  J. — It  is  clear  that  the  rule  and  form  referred 
to  have  not  been  followed  : that  the  information  and  particu- 
lars of  notice  which  the  form  59  was  designed  to  give 
are  withheld.  It  is  impossible  to  say  whether  the  intended 
injunction  was  to  apply  to  any  particular  rate  of  toll  or  part 
thereof,  or  as  an  overcharge,  or  upon  what  road,  or  at  any 
particular  toll-gate  ; in  fact  it  does  not  disclose  for  what  the 
writ  of  injunction  is  required. 

The  learned  judges  who  framed  these  rules  and  forms 
were  of  opinion  they  were  necessary,  and  if  this  was  the 
only  objection  to  the  plaintiff’s  application  I should  feel 
constrained  to  give  effect  to  it,  but  upon  the  merits  I am 
also  of  opinion  that  we  ought  not  to  order  the  injunction 
applied  for,  as  there  are  very  serious  doubts  as  to  the  plain- 
tiff’s  right  to  recover. 

The  judgment  in  Little  v.  Dundas  and  Waterloo  Road 
Co.,  (2  C.  P.  399,)  goes  far  to  decide  this  case.  That 
was  a case  like  this,  to  recover  back  tolls,  and  in  some  re- 
spects similar.  The  13  and  14  Vic.,  ch.  122,  sec.  3,  which 
was  relied  on  there  as  giving  the  right  to  exact  tolls, 
is  in  effect  the  same  as  section  75  of  chapter  49  Consol. 
Stats.  U.  C.,  and  the  absurdity  so  strongly  put  by  Sullivan , 
J.,  in  his  judgment,  as  to  a toll-man  knowing  the  distance 
which  any  traveller  has  come  along  the  road,  and  divining 
how  far  a traveller  intends  to  go  after  passing  the  gate,  is 
equally  involved  in  this  case.  It  is  also  stated,  and  appears 
by  the  plaintiff ’s  affidavit,  that  this  action  is  brought  “ for 
the  express  purpose  of  testing  the  defendants’  right  to 
charge  the  disputed  toll  or  any  toll  whatever,”  and  in  this 
view  of  the  case  I very  much  doubt  whether  we  should  be 
justified  in  enjoining  the  defendants  from  the  exercise  of  a 
right  during  the  pendency  of  an  action  thus  brought. 
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Draper,  C.J. — I agree  with  my  brother  Morrison  that 
the  endorsement  on  the  writ  is  irregular,  and  that  on  the 
preliminary  objection  this  rule  should  be  discharged.  It  is 
not  necessary  to  pronounce  any  decided  opinion  on  the 
merits  in  this  stage,  though  I think  there  are  grave  difficul- 
ties in  the  plaintiff’s  way.  In  the  report  of  Mines  Eoyal 
Society  v.  Magnay,  (24  L.  J.  Ex.  7,)  Parke , B.,  says  : “ The 
power  to  grant  an  injunction  under  this  act  is  confined  to 
those  cases  where  it  is  to  be  granted  without  terms.”  The 
rule  nisi  in  this  case  suggests  the  propriety  of  the  writ  being 
upon  terms. 

Rule  discharged. 


MEMORANDA. 

On  the  fourth  day  of  this  term  the  Honourable  Joseph 
Curran  Morrison,  one  of  the  Judges  of  the  Court  of  Com- 
mon Pleas,  was  appointed  a Judge  of  the  Court  of  Queen’s 
Bench,  in  the  room  of  the  Honorable  Adam  Wilson. 

On  the  same  day,  the  Honourable  Adam  Wilson,  one  of 
the  Judges  of  the  Court  of  Queen’s  Bench,  was  appointed  a 
Judge  of  the  Court  of  Common  Pleas,  in  the  room  of  the 
Honourable  Joseph  Curran  Morrison. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar: — Alexander  Millar,  John  Hoskin,  John  Bell 
Gordon,  Richard  Snelling,  Thomas  Charles  Patteson, 
Benjamin  Franklin  Fitch,  Thomas  Ferguson,  Alexander 
Roche  Robertson,  George  Willits  Lount,  Charles  Ed- 
ward Pegley,  Robert  Fraser,  Thomas  Holden. 
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MICHAELMAS  TEEM,  27  VICTOEIA,  1868. 

(November  16 th  to  28 th.) 


Present : 

The  Hon.  William  Henry  Draper,  C.B.,  C.J. 
66  “ John  Hawkins  Hagarty,  J. 

“ “ Joseph  Curran  Morrison,  J. 


The  following  rules  were  read  in  court : — 

IN  THE  COUET  OF  QUEEN’S  BENCH  AND  COUET 
OF  COMMON  PLEAS. 

Michaelmas  Term , 27th  Victoria. 

The  following  rules  shall  come  into  force  and  take  effect 
upon  and  after  the  first  day  of  Hilary  Term  next ; but 
shall  not  apply  to  any  rules  granted  or  issued  before  that 
day. 

NEW  TRIAL  LIST. 

1.  The  party  who  obtains  any  rule  nisi  for  a new  trial, 
or  for  entering  a nonsuit  or  a verdict,  or  for  increasing  or 
reducing  a verdict  on  leave  reserved,  may,  on  or  after  the 
fourth  day  inclusive  after  the  serving  such  rule,  file  the 
same,  together  with  an  affidavit  of  service,  with  the  clerk 
of  the  court  granting  such  rule. 

2.  The  party  served  with  any  such  rule  may,  (if  the 
same  has  not  been  already  filed  by  the  party  who  obtained 
the  same,)  on  or  after  the  fourth  day  after  being  served 
therewith,  file  the  copy  served,  with  an  affidavit  of  the 
fact  and  time  of  such  service,  with  the  clerk  of  the  court 
granting  such  rule. 

8.  In  case  the  party  to  whom  any  such  rule  is  granted 
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shall  neglect  or  delay  to  draw  up  and  serve  the  same,  the 
opposite  party  may,  on  or  after  the  fifth  day  after  the 
granting  such  rule,  and  upon  filing  with  the  clerk  an 
affidavit  that  the  rule  has  not  been  served,  enter  a ne  recipi - 
atur  with  such  clerk,  after  which  the  clerk  shall  not  receive 
or  enter  such  rule  in  the  book  hereafter  required  to  be  kept 
by  him,  and  such  rules  shall  be  deemed  to  be  abandoned, 
and  the  opposite  party  may  proceed  as  if  no  such  rule  had 
been  moved  for  or  granted. 

4.  The  clerk  shall  immediately  on  the  receipt  of  any 
rule  or  copy  under  the  first  or  second  rules,  enter  a 
memorandum  thereof  in  a book  to  be  kept  for  that  purpose, 
in  the  order  in  which  the  same  shall  be  delivered  to  him, 
such  memorandum  to  be  according  to  the  form  following  : 


Term , (year.) 


Plaintiff’s 

Defendant’s 

Description 

When  filed  with 

How 

Name. 

Name. 

of  Rule. 

the  Clerk. 

Disposed  of. 

5.  On  the  first  Saturday,  the  second  Tuesday,  and  the 
second  Friday  of  every  term  the  Court  of  Queen’s  Bench, 
after  going  through  the  bar  to  hear  motions  for  rules  nisi, 
or  motions  of  course,  will  hear  the  rules  so  entered  accord- 
ing to  the  order  in  which  they  stand,  in  preference  to  any 
other  business ; and  on  the  first  Friday,  second  Monday, 
and  second  Wednesday  of  every  term  the  Court  of  Common 
Pleas  will,  after  going  through  the  bar  to  hear  motions 
for  rules  nisi,  or  motions  of  course,  hear  the  rules  so 
entered  according  to  the  order  in  which  they  stand,  in 
preference  to  any  other  business. 

6.  Each  court  in  its  discretion  will  hear  any  rule  so 
entered  when  both  parties  are  present  and  prepared  to 
proceed. 

7.  If,  when  a rule  is  called  on  in  its  proper  order,  the 
party  who  obtained  the  same  does  not  appear  to  support  it, 
and  the  opposite  party  attends  and  applies  to  have  it 
discharged,  such  rule  may  be  discharged  accordingly. 

8.  If  the  party  called  upon  to  shew  cause  does  not 
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appear  when  the  rule  is  called  on  in  its  proper  order,  the 
court  will  hear  the  other  side,  ex  parte,  and  dispose  of  the  rule. 

9.  If  neither  party  appear  the  rule  may,  in  the  discretion 
of  the  court,  be  treated  as  having  lapsed  and  be  struck  out 
of  the  clerk’s  book. 

10.  In  the  absence  of  other  business  the  courts  may,  in 
their  discretion,  hear  rules  so  entered  on  any  other  days 
during  term  besides  those  mentioned  in  the  fifth  rule,  the 
parties  to  the  rule  being  present  and  desirous  to  proceed. 

11.  Each  court  will,  on  sufficient  ground  shewn  upon 
affidavit,  enlarge  a rule  so  entered  to  a subsequent  day  in  the 
same  term,  or  to  the  following  term,  and  the  clerk  shall 
alter  the  entry  accordingly,  and  place  the  enlarged  rule  at 
the  foot  of  the  list. 

12.  All  rules  entered  by  the  clerk  as  aforesaid,  which 
remain  unheard  at  the  end  of  any  term,  shall  be  enlarged 
as  of  course,  on  filing  a motion  paper  to  that  effect,  to  the 
following  term,  and  shall  be  forthwith  re-entered  in  the 
clerk’s  book,  in  the  order  in  which  they  then  stand,  for 
hearing  in  the  next  ensuing  term. 


PLEADING  SEVERAL  MATTERS  AND  DEMURRING. 

1.  In  all  cases  in  which  a judge’s  order  to  plead  and 
demur,  or  to  plead  several  matters,  is  rendered  necessary 
according  to  the  Consolidated  Statutes  of  Upper  Canada, 
ch.  22,  secs.  109  & 110,  the  original  order,  or  a copy  thereof, 
shall  either  be  attached  to  the  nisi  prius  record  or  demur- 
rer book,  or  shall  be  copied  on  the  margin  thereof ; and  in 
case  of  non-compliance  with  this  rule  the  Clerks  or  Deputy 
Clerks  of  the  Crown  shall  not  pass  the  record,  nor  shall  the 
demurrer  be  argued. 

Dated  28 th  November , A.D.,  1868. 

Signed,  WM.  H.  DRAPER,  C.J. 

“ WM.  B.  RICHARDS,  C.J.,  C.P. 

“ JOHN  H.  HAGARTY,  J.,  Q.B. 

“ JOS.  C.  MORRISON,  J.,  Q.B. 

“ ADAM  WILSON,  J.,  C.P. 

“ J.  WILSON,  J.,  C.P. 
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Martha  Cook  y.  John  Phillips. 

Dower. 

Dower — -Demandant  averred  that  her  husband  did  not  die  seised,  and  a 
demand  pursuant  to  the  act,  and  that  the  tenant  had  been  during  six 
years  next  before  the  action  in  occupation  and  receipt  of  the  rents  and 
profits,  of  the  yearly  value  of  £i=,  ; and  she  claimed  her  dower,  with  the 
profits  accrued  since  her  husband’s  death,  and  damages  for  the  detention. 
The  tenant  pleaded  that  he  had  always  been  ready  and  willing  to  render 
the  dower,  and  before  this  suit,  and  within  a month  after  the  demand, 
offered  it  to  demandant,  which  she  refused  ; to  which  the  demandant 
replied  that  he  had  not  always  been  ready  and  willing,  &c.,  tor  he  did 
not  render  to  demandant  her  dower  as  alleged,  but  refused  so  to  do. 

At  the  trial  it  appeared  that  the  tenant  served  a written  notice,  naming  a 
day  and  hour  to  meet  demandant  on  the  land  and  assign  her  dower,  and 
attended  accordingly,  but  demandant  having  mistaken  the  day  appointed, 
did  not  attend,  and  the  tenant  in  consequence  refused  to  do  anything 
more. 

Held , that  on  this  evidence  the  tenant  was  clearly  not  entitled  to  succeed 
on  the  issue,  and  a verdict  having  been  found  in  his  favor  a new  trial  was 
granted. 

Semble,  that  the  demandant  having  treated  the  plea  as  offered  in  bar  of 
damages  and  costs  only,  should  have  signed  judgment  at  once  to  re- 
cover seisin. 

^Quaere,  as  to  the  propriety  and  effect  of  an  averment  that  the  husband  did 
not  die  seised,  added  to  a claim  of  damages,  the  right  to  which,  since 
the  dower  act  as  well  as  before,  depends  on  such  seisin, 

Dower,  in  the  third  part  of  the  south  part  of  lots  numbers 
eight  and  nine,  in  the  second  concession  of  Sidney,  as  widow 
of  Edward  Cook,  deceased,  who  was  not  seised  thereof  at 
the  time  of  his  death,  and  who  died  more  than  a year  before 
action,  which  dower  she  demanded  in  writing  from  the  said 
John  Phillips  more  than  one  calendar  month,  and  less  than 
one  year  before  action,  pursuant  to  the  Statute.  Demandant 
averred  that  Philips  had  been,  during  the  six  years  next 
before  action,  in  the  actual  occupation  of  the  said  third 
part,  and  in  receipt  of  the  rents  and  profits  thereof,  of  the 
yearly  value  of  £15,  and  she  claimed  from  him  her  dower, 
and  the  yearly  rents  and  profits  accrued  since  the  death  of 
the  said  Edward  Cook,  and  damages  for  the  detention 
thereof,  whereof  she  hath  nothing. 

Pleas. — 1.  That  from  the  time  of  the  death  of  the  husband 
of  demandant,  the  tenant  hath  always  been  ready  and  willing 
to  render  to  demandant  her  dower  in  the  lands,  &c.,  in  the 
declaration  mentioned,  and  before  the  commencement  of  this 
suit,  and  after  the  said  demand  in  writing,  and  before  the  ex- 
piration of  one  month  thereafter,  he  tendered  and  offered  to 
-demandant  her  dower,  to  receive  which  she  wholly  refused ; 
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that  he  is  still  ready  and  willing,  &c.,  and  rendereth  the 
same  here  in  court  to  the  demandant. 

Replication . — That  from  the  death  of  the  demandant’s 
husband,  the  tenant  hath  not  always  been  ready  and  willing 
to  render,  &c.,  for  the  tenant  did  not,  after  the  said  demand, 
nor  at  any  time  before  the  commencement  of  this  suit,, 
render  to  demandant  her  dower,  as  in  the  plea  alleged,  but 
refused  so  to  do. 

Upon  this  issue  the  parties  went  to  trial  at  the  assizes  at 
Belleville,  in  October,  1868,  before  Morrison,  J. 

The  defendant  began.  It  was  admitted  that  on  the  19th 
of  March,  1868,  the  demandant’s  attorney  was  served  with  a 
notice  in  writing,  dated  on  that  day,  that  the  tenant  ap- 
pointed Thursday,  the  26th  of  March,  at  the  hour  of  noon, 
to  meet  her  (the  demandant)  on  the  south  halves  of  lots  num- 
ber eight  and  nine,  in  the  second  concession  of  Sidne}~,  at 
the  tenant’s  residence,  for  the  purpose  of  assigning  to  her 
her  dower  : that  at  such  time  and  place  he  would  assign  the 
same  to  her  : that  she  must  come  and  take  possession  : that 
the  tenant  would  pay  her  the  expense  of  any  surveyor,  or  of 
the  sheriff,  whom  she  might  choose  to  bring  with  her  to  allot 
the  dower : and  that  if  she  did  not  come  as  required,  the 
tenant  would  object  to  her  right  to  recover  costs  in  any 
action  she  might  bring  thereafter  to  recover  the  said*dower. 
A similar  notice  was  served  on  the  demandant  on  the  20th 
of  March.  The  tenant  was  in  attendance  on  the  day  named 
in  the  notice,  from  10  a.m.  until  5 p.m.  Neither  the 
demandant  nor  any  one  on  her  behalf  attended,  and  nothing 
whatever  was  done  as  to  marking  out  or  rendering  the  dower. 
This  suit  was  commenced  on  the  29th  of  August,  1868. 

On  the  part  of  the  demandant,  it  was  sworn  that  it  was 
through  mistake  as  to  the  day  that  she  did  not  attend 
pursuant  to  the  tenant’s  notice,  but  on  the  following  day, 
the  27th,  the  demandant  went  there.  The  tenant  told  a 
witness,  who  was  called,  that  as  the  demandant  did  not 
attend  at  the  appointed  day  he  would  not  give  her  her 
dower.  Another  witness  (an  attorney)  stated  that  the 
demandant  and  the  tenant  were  together  at  his  office,  after 
the  tenant  had  been  served  with  notice, but  before  this  action 
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was  commenced.  The  tenant  said  he  came  there  to  see 
Rowe  (a)  and  the  demandant  to  settle  the  claim  for  dower. 
He  told  demandant  that  as  she  did  not  come  on  the  26th  of 
March,  he  would  not  stake  out  the  land.  She  said  she  had 
made  a mistake,  she  would  go  any  other  day : and  he  replied 
he  would  have  nothing  to  do  with  her,  she  might  bring  the 
sheriff,  and  he  (the  tenant)  would  look  to  Rowe  for  indemnity. 

The  tenant’s  counsel  refused  to  let  a verdict  pass  for  the 
demandant,  with  leave  reserved  to  move  to  enter  it  for  the 
tenant.  The  learned  judge  charged  in  favor  of  the  demand- 
ant, saying  that  if  the  jury  believed  her  witnesses  she  vTas 
entitled  to  a verdict  on  the  issue  of  fact. 

The  jury  found  for  the  tenant. 

Robert  A.  Harrison  obtained  a rule  nisi  to  enter  judg- 
ment for  demandant,  non  obstante  veredicto  for  the  tenant, 
because  the  plea  is  no  answer  to  the  cause  of  action,  and 
is  bad  in  substance ; or  for  a new  trial,  the  verdict  being 
contrary  to  law  and  evidence  and  the  judge’s  charge,  and 
being  perverse,  the  tender  being  conditional,  and  followed 
by  a refusal  on  the  part  of  the  tenant ; or  on  the  ground  of 
misdirection,  the  judge  having  refused  to  tell  the  jury  that 
in  order  to  sustain  the  defence  the  tenant  should  have 
staked  out  the  land,  and  have  enabled  the  demandant  to 
take  possession. 

Jellett  shewed  cause,  citing  Reid  v.  Foster,  19  U.  C.  R. 
298  ; Bishoprick  v.  Pearce,  12  U.  C.  R.  806  ; Quin  v.  Mc- 
Kibbin,  lb.  828;  Ryckman  v.  Ryckmen,  15  U.  C.  R.  266. 

Harrison , contra,  insisted  that  the  demandant  ought, 
under  any  circumstances,  to  have  judgment  for  her  dower, 
inasmuch  as  her  right  to  it  was  not  put  in  issue  or  even 
contested  by  the  tenant’s  plea.  He  cited  Anderson  v.  Mar- 
riott, 14  U.  C.  R.  161  ; Humphries  v.  Barnett,  16  U.  C.  R. 
468  ; Harris  v.  Morden,  17  U.  C.  R.  278  ; Street  v.  Rowre, 
8 C.  P.  218. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  seventh  section  of  our  Dower  Act  (Consol.  Stats.  IT. 

(a)  The  person  who  had  sold  the  land  to  the  tenant. 
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C.,  ch.  28)  has  given  rise  to  many  questions.  It  confers  a 
new  right  on  the  demandant  to  recover  costs,  whether 
damages  are  recoverable  or  no.  But  this  right  is  subject 
to  two  conditions : first,  it  must  appear  on  the  trial  that  a 
demand  in  writing  has  been  made  of  the  dower  claimed 
from  the  tenant  one  month  before  action  brought,  and  that 
the  action  was  brought  within  a year  from  such  demand  ; 
and,  secondly,  that  the  tenant  has  not- offered  to  assign  the 
dower. 

The  introduction  of  the  words  “on  the  trial”  has  given 
rise  to  a proceeding  till  then  entirely  unknown  in  actions 
of  dower.  On  the  part  of  the  demandant,  it  seems  to  have 
been  generally  assumed  that  there  must  be  a trial  in  order 
to  entitle  her  to  costs.  The  statute  does  not  say  so,  and  it 
can  hardly  be  assumed  that  it  was  intended  to  make  a trial 
necessary  in  all  cases,  as  where  the  tenant  does  not  dispute 
the  demandant’s  right  to  dower.  The  word  “trial”  im- 
plies an  issue,  and  in  common  understanding  an  issue  of 
fact.  It  would,  however,  be  difficult  for  a demandant  to 
raise  such  an  issue  if  the  tenant  within  the  twenty  days 
allowed  him  to  plead  entered,  instead  of  a plea,  a formal 
confession  of  the  demandant’s  right  to  the  dower  claimed 
by  her  in  her  plaint. 

We  suppose  it  was  partly  with  the  idea  of  forcing  the 
tenant  to  plead  something  that  the  declaration  was  framed 
in  Harris  v.  Morden,  (17  U.  C.  R.  278,)  stating  that  the 
husband  did  not  die  seized,  and  that  the  demandant,  one 
month  before  action  brought,  demanded  her  dower,  and  that 
defendant  notwithstanding  detained  it. 

The  declaration  in  this  case  avers  that  demandant’s 
husband  did  not  die  seised,  but  died  more  than  a year  be- 
fore this  action,  and  that  the  dower  was  demanded  in  writing 
more  than  a month  and  less  than  a year  before  this  action, 
and  that  the  tenant  has  been  in  possession  during  six 
years  next  before  action,  and  that  the  rents  and  profits 
of  one  third  of  the  premises  amount  to  £15  per  annum. 
The  object  of  these  averments  was  probably  to  compel  the 
tenant  to  plead  to  them,  or  if  he  did  not,  to  treat  them  as 
admitted  for  the  purposes  of  the  costs  and  subsequent  pro- 
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ceedings.  In  Harris  v.  Morden,  as  the  case  came  before  the 
court  after  judgment  and  execution,  nothing  turned  on  the 
form  of  the  declaration.  On  the  present  motion  the  decla- 
ration is  not  in  question,  for  the  tenant  has  a verdict,  which 
the  demandant  seeks  to  set  aside;  If  on  a future  occasion 
the  propriety  of  introducing  such  averments  into  the  de- 
claration should  be  brought  in  question,  we  shall  have  to 
consider  the  effect  and  meaning  of  the  first  section  of  the 
Dower  Act,  which  prescribes  that  “ the  action  of  dower  at 
law  shall  be  commenced  by  filing  a declaration  or  plaint 
in  the  form  heretofore  used  in  the  office  of,”  &c.  It  seems  a 
novelty  to  claim  damages  in  a count  for  dower,  considering 
the  language  of  the  Statute  of  Merton,  without  shewing  that 
the  husband  died  seised,  and  still  more  when  it  is  averred 
that  he  did  not  die  seised. 

On  the  tenant’s  part  it  seems  to  have  been  deemed  neces- 
sary, or  at  least  advisable,  where  the  demandant’s  right  to 
dower  could  not  be  contested,  to  plead  either  tout  temps  prist 
or  a tender  to  the  demandant  and  a refusal  on  her  part, 
such  tender  being  made  with  or  without  or  before  or  after  a 
demand  on  her  part — equivalent  to  “coming  in  on  the  first 
day  ” and  acknowledging  the  action  and  averring  readiness, 
&c. — (see  Co.  Lit.  33  a note) — some  plea,  in  short,  other 
than  a denial  of  her  right  to  dower,  but  in  effect  disputing 
a liability  to  costs.  But,  as  already  remarked,  the  right  to 
costs  is  conditional,  and  in  order  to  recover  them  the  de- 
mandant must  at  all  events  shew  .she  has  served  a proper 
demand,  to  which  the  tenant  may  set  up  an  offer  to  assign 
the  dower  before  action  brought.  There  is  nothing  said  in 
the  statute  about  the  tenant’s  pleading  the  absence  of  a 
demand  of  dower  nor  his  own  offer  to  assign,  which  admits 
her  right,  and  we  are  not  satisfied  that  it  would  be  neces- 
sary, unless  there  be  on  the  record  some  averment  or  sug- 
gestion which  he  is  bound  to  traverse  or  answer. 

In  the  ancient  practice  in  dower  there  was  (as  in  other 
real  actions)  much  form  and  procedure  in  order  to  bring  the 
tenant  into  court.  The  Dower  Act  swept  all  this  away,  and 
adopted  a practice  similar  to  that  in  use  under  the  action 
of  ejectment,  when  it  was  a fiction,  by  making  the  filing 
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and  serving  the  declaration  the  commencement  of  the  suit, 
to  which  the  tenant  is  required  to  plead,  nothing  being  said 
about  entering  an  appearance.  On  his  default  in  pleading, 
the  demandant,  on  affidavit  of  due  service,  may  (sec.  8)  pro- 
ceed as  in  personal  actions,  or,  as  the  notice  to  serve  with 
the  declaration  expresses  it,  judgment  may  be  signed  against 
the  tenant  by  default,  and  subsequent  proceedings  and  exe- 
cution thereof  follow  thereupon,  according  to  law. 

The  statute  of  1861,  24  Vic.,  ch.  40,  has  done  much  to 
remedy  the  incompleteness  and  uncertainty  of  the  Dower 
Act,  as  to  the  “ subsequent  proceedings,”  for  which  little 
guide  could  be  found  in  the  proceedings  in  personal  actions, 
where  an  execution  in  rem  is  not  given.  The  seventh  sec- 
tion however  is  untouched,  and  upon  that  section  the  present 
question  arises. 

The  tenant’s  plea  traverses  nothing  alleged  in  the  plaint, 
and  must  be  regarded  as  intended  to  resist  the  claim  for 
damages  and  costs.  The  replication  indirectly  traverses 
the  allegation  in  the  plea,  that  the  tenant  offered  to  the 
demandant  after  the  demand  and  before  the  suit  her  dower, 
which  she  refused  to  accept,  by  asserting  that  the  tenant 
did  not  render  the  demandant  her  dower,  but  refused  so  to 
do.  On  this  replication  the  tenant  has  taken  issue  and 
obtained  a verdict,  which,  looking  strictly  at  the  issue,  is 
directly  opposed  to  the  evidence,  for  it  appeared  that,  being 
under  a mistaken  apprehension  of  the  consequence  of  the 
demandant  not  attending  at  the  time  and  place  mentioned 
in  defendant’s  notice  to  her,  he  assumed  that  she  had  lost  her 
claim,  and  therefore  said  he  would  not  give  her  dower. 
He  certainly  did  not  render  the  dower,  and  he  said  he  would 
not  do  it. 

It  is  true  these  pleadings  do  not  involve  the  second  con- 
dition annexed  by  the  statute  to  the  demandant’s  right  to 
costs,  namely,  that  the  tenant  offered  to  assign  the  dower 
demanded  before  action  brought ; but  we  are  now  only  con- 
cerned with  the  question  whether  the  evidence  entitled  the 
tenant  to  succeed  on  the  issue  of  fact  taken  by  him. 

We  think  it  did  not  so  entitle  him,  and  that  there  should 
be  a new  trial. 
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As  to  the  former  part  of  the  rule,  the  demandant  has 
treated  the  plea,  not  as  offered  in  bar  to  the  claim  for  dower, 
but  to  the  damages  and  costs,  and  we  do  not  see  why  judg- 
ment to  recover  seisin  was  not  signed  at  once,  for  our  statute 
does  not  in  that  respect  alter  the  procedure,  nor  give  any 
new  or  other  right  to  damages,  which  rest  as  before  on  the 
Statute  of  Merton.  In  several  cases  decided  in  this  court 
since  the  Dower  Act  it  has  been  stated  by  one  or  other  of 
the  judges  that  this  was  the  proper  course. 

Rule  absolute  for  new  trial,  (a) 


Catharine  White  v.  Thomas  Grimshawe. 

Dower. 

Dower — Plea  tout  temps  prist , on  which  demandant  signed  judgment  for 
her  dower.  She  then  entered  a suggestion  of  demand  and  refusal, 
praying  damages  for  the  detention,  on  which  she  signed  judgment  by 
default,  and  assessed  damages  at  the  assizes. 

Held,  that  such  assessment  was  irregular,  for  there  being  no  averment  that 
the  husband  died  seised  no  damages  could  be  recovered,  notwithstanding 
the  plea.  Bishoprick  v.  Pearce,  12  U.  C.  R.  316,  commented  upon. 
Qucere  as  to  the  right  to  sign  judgment  by  default  on  such  a suggestion. 
Under  24  Vic.,  ch.  40,  sec.  18,  a notice  of  action  is  now  necessary  in  all 
cases,  but  the  want  of  it  must  be  specially  pleaded. 

Dower,  by  demandant,  as  widow  of  Josiah  White,  on 
various  parcels  of  land,  being  parts  of  lot  number  17  in  the 
first  concession  of  the  township  of  Hamilton. 

Plea,  that  from  the  death  of  Josiah  White  the  tenant  has 
always  been  ready,  and  still  is  ready  to  render  to  demand- 
ant her  dower  of  the  premises,  and  rendereth  the  same  here 
in  court ; upon  which  the  demandant  signed  judgment  for 
her  said  dower,  and  that  she  should  have  seisin  thereof. 

Afterwards  a suggestion  was  entered,  that  demandant 
ought  not  to  be  barred  from  having  damages  for  the  detention 
of  her  dower,  because  her  husband  died  on  the  2*2nd  of  May, 
1850,  and  after  hig  death,  and  before  the  commencement  of 
this  suit,  she  duly  required  the  tenant  to  render  her  her  dower, 
but  he  hath  hitherto  neglected  and  refused  so  to  do — veri- 


(«)  See  the  next  case. 
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fication  ; wherefore  she  prays  judgment  for  her  damages  on 
occasion  of  the  detention  of  her  dower  for  six  years  next  be- 
fore the  commencement  of  this  suit,  (21st  February,  1863.) 
On  this  suggestion  judgment  was  signed  by  nil  dicit,  and  the. 
record  proceeded,  “hut  because  it  is  unknown  to  the  court 
here  what  damages  the  said  demandant  hath  sustained  by 
reason  of  the  said  premises,  therefore  the  sheriff  of  the  said 
United  Counties  of  Northumberland  and  Durham  is  com- 
manded that  to  assess  the  said  damages  he  cause  a jury  to 
come,”  etc. 

At  the  assizes  held  at  Cobourg,  in  October  last,  before  Mor- 
rison, J.,  the  assessment  of  damages  was  taken,  A witness 
swore  that  he  knew  the  property  out  of  which  the  dower  was 
claimed,  and  that  the  annual  value  during  the  last  six  years 
was  from  $1100  to  $1200.  The  jury  gave  as  damages  $2300. 

J.  H.  Cameron , Q.C.,  obtained  a rule  nisi  to  set  aside 
the  assessment  of  damages  for  irregularity,  there  being  no 
allegation  on  the  record  that  the  husband  died  seised,  or  be- 
cause there  was  a complete  issue  on  the  record,  or  if  there 
was  not  that  the  demandant  should  have  replied,  and  had 
no  right  to  enter  a suggestion  of  judgment  by  default  or  of 
a right  to  recover  damages  for  six  years,  or  for  any  particu- 
lar period,  or  at  any  rate  without  an  allegation  of  the  death 
of  her  husband,  seised,  at  a period  which  would  cover  six 
years  of  arrears  ; or  why  the  judgment  as  to  damages  should 
not  be  arrested,  on  the  foregoing  grounds ; or  why  there 
should  not  be  a new  trial  on  the  merits,  on  grounds  disclosed 
in  affidavits  filed,  and  the  tenant  be  allowed  to  plead  de  novo , 
denying  that  the  husband  died  seised  of  the  lands  in  question ; 
and  also  for  excessive  damages. 

The  affidavits  filed  set  forth  distinctly  that  the  husband  of 
the  demandant  did  not  die  seised  of  the  premises  : that  the 
now  tenant  of  the  freehold  acquired  his  title  by  a mortgage 
made  to  him  by  Josiah  Charles  White,  a son  of  the  demand- 
ant, and  by  a decree  of  foreclosure  obtained  against  him : 
that  the  tenant  obtained  possession  of  the  grist  mill,  a small 
house,  and  a stable  on  the  premises,  on  the  6th  of  July, 
1860 : that  with  that  exception  he  never  had  possession  of 
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any  part  of  the  premises  above  mentioned,  except  construc- 
tively by  the*  act  of  his  solicitors,  who  were  said  to  have 
taken  possession  of  a further  part,  not  the  whole  of  the 
premises,  on  the  10th  of  May,  1862,  which  possession  the 
tenant  repudiated  and  (by  an  agent)  tendered  the  same  back 
to  the  said  Josiah  Charles  White  on  the  26th  of  August, 
1862  : that  the  demandant  had  been  ever  since  the  tenant 
knew  the  premises  in  the  possession  of  a two-storied  dwelling 
house,  with  a yard  and  outbuildings,  and  still  resided  there  : 
that  a demand  of  dower  was  served  by  the  demandant  on 
the  tenant  on  the  19th  of  August,  1862,  which  was  the  first 
and  only  demand  of  dower  made  on  him  on  her  behalf : 
that  the  whole  annual  value  of  the  premises  did  not  much 
exceed  $600  : that  the  verdict  given  was  for  the  full  value 
of  the  whole  premises,  including  the  part  which  the 
demandant  had  always  occupied,  and  extending  back  for 
six  years,  though  the  tenant  never  had  possession  of  any 
part  until  July,  1860. 

Hector  Cameron  shewed  cause.  He  filed  four  affidavits 
confirming  the  evidence  given  at  the  trial  as  to  the  annual 
value  of  the  premises.  One  of  the  deponents,  Josiah 
Charles  White,  stated  further  that  he  could  not  say  whether 
his  father  died  legally  seised  or  no,  but  that  he  was  in- 
formed and  believed  that  he  died  seized  thereof  in  equity. 
And  another  deponent  stated  that  an  application  was  made 
to  a judge  to  set  aside  the  judgment  on  the  suggestion,  on 
the  ground  that  the  suggestion  had  been  served  in  the  office 
of  the  tenant’s  attorney  on  a person  not  a clerk  of  the 
attorney,  which  was  discharged  with  costs,  without  prejudice : 
that  another  summons  was  obtained  for  the  same  purpose, 
and  was  allowed  to  lapse : that  the  affidavits  filed  by  the 
tenant  admitted  that  the  suggestion  had  been  left  in  the 
tenant’s  attorney’s  office  on  the  3rd  of  October,  1863,  and 
that  notice  of  assignment  in  this  cause  for  the  last  assizes 
at  Cobourg  had  been  duly  served.  He  cited  Bishoprick  v. 
Pearce,  12  U.  C.  Pi.  316;  Watson  v.  Quilter,  11  M.  & W. 
760;  Stor.  Equ.  Jur.,  sec.  625;  Curtis  v.  Curtis,  2 Brown 
C.  C.  632 ; Watson  v.  Watson,  10  C.  B.  3 ; Bright  on  Hus- 
band and  Wife,  410,  424  ; Roper  on  Husband  and  Wife, 
440  ; Park  on  Dower,  308. 
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Draper,  C.  .J.,  delivered  the  judgment  of  the  court. 

In  the  view  we  take  of  this  case  it  is  unimportant  to  con- 
sider whether  the  suggestion  was  properly  served  or  no,  nor 
even  (though  it  seems  unprecedented)  whether  a judgment 
by  default  can  be  signed  upon  a suggestion,  as  has  been  done 
here.  Nor  have  wre  attached  the  slightest  importance  to  the 
assertion  of  information  and  belief  that  the  demandant’s 
husband  died  seised  in  equity,  for  reasons  so  obvious  that 
it  is  needless  to  state  them.  Our  conclusion  as  to  what 
should  be  ordered  on  this  rule,  as  will  be  seen,  does  not 
involve  any  of  these  considerations. 

In  Bishoprick  v.  Pearce,  (12  U.  C.  K.  816,)  I expressed 
an  opinion  that  when  tout  temps  prist  was  pleaded  it  was 
not  necessary ‘for  the  demandant  to  suggest  that  the  husband 
died  seised,  because  that  plea  went  only  in  bar  of  damages, 
and  as  the  Statute  of  Merton  gave  damages  only  where  the 
husband  died  seised  the  plea  appeared  to  me  to  involve  an 
admission  of  that  fact,  and  to  offer  no  defence  but  the  asser- 
tion of  readiness  to  assign  dower,  to  which  the  demandant 
might  reply  a demand  on  her  part,  followed  by  neglect  or 
refusal  on  the  tenants.  But  neither  my  highly  respected 
predecessor,  Sir  J.  B.  Robinson , then  Chief  Justice  of  this 
court,  nor  my  late  brother  Burns , expressed  any  concur- 
rence of  opinion  with  me  on  this  point,  though  we  all  agreed 
in  the  decision  of  the  case.  Afterwards,  in  Byckman  v. 
Byckman,  15  U.  C.  B.  270,)  my  brother  Burns  expressed 
a dissent  from  my  view,  and  still  later,  in  Humphries  v. 
Barnett,  (16  U.  C.  B.  468,)  the  court  struck  out  the  finding 
of  the  jury  for  Is.  damages,  tout  temps  prist  having  been 
pleaded,  but  there  being  no  suggestion  nor  averment  that 
the  husband  died  seised,  and  no  claim  on  the  record  for  any 
damages.  The  opinion  hazarded  by  me  must  therefore  be 
considered  as  disclaimed  by  this  court,  and  I am  governed 
by  their  authority. 

In  the  present  case  there  is  a suggestion  for  damages,  and 
a judgment  by  default  on  that  suggestion.  But  giving  to 
the  demandant  all  her  counsel  can  ask  as  the  admission  or 
conclusion  involved  in  the  suggestion  and  judgment,  it  can. 
not  involve  more  than  it  alleges,  and  it  does  not  allege  that 
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the  husband  died  seised.  The  case  therefore  is  not  brought 
within  the  Statute  of  Merton. 

It  is  almost  needless  to  repeat  that  our  dower  act  does 
not  help,  for  it  does  not  profess  to  give  a right  to  damages. 
Whatever  difficulty  has  been  experienced  in  giving  a practi- 
cal construction  to  the  latter  part  of  the  seventh  section, 
“ if  it  appears  on  the  trial  that  the  tenant  offered  to  assign 
the  dower  demanded  before  action  brought,  the  demandant 
shall  not  recover  costs,”  nothing  but  the  costs  are  in  question 
under  that  section,  which  literally  taken  entitles  the  de- 
mandant to  costs,  whether  damages  are  recoverable  or  no, 
in  all  actions  of  dower,  if  the  demand  in  writing  has  been 
served  as  required,  the  right  so  given  being  subject  to  be 
defeated  by  the  defendant  under  the  concluding  proviso. 

This  section  however  must  be  read  in  connexion  with  sec- 
tion 18  of  24  Vic.,,  ch.  40,  which  enacts  that  no  action  for 
dower  shall  be  brought  “ until  one  calendar  month’s  notice 
in  writing  demanding  the  same,”  (the  dower,)  “has  been 
given  by  the  claimant  to  the  tenant  of  the  freehold.”  It  will 
be  necessary  for  the  future  that,  as  in  actions  against  magis- 
trates and  public  officers  acting  in  the  discharge  of  their 
duty,  proof  of  this  notice  of  action  must  be  given,  with  this 
notable  difference,  that  there  is  no  authority  for  pleading 
any  plea  by  statute  under  which  all  defences  are  open,  and 
therefore  the  tenant  will  have  to  plead  the  want  of  notice 
as  a defence  under  the  24  Vic.  The  want  of  such  a plea 
will  not,  so  far  as  I can  see,  affect  the  right  to  costs  under 
the  seventh  section  of  the  former  act. 

We  conclude  therefore  that  the  assessment  is  irregular, 
and  should  be  set  aside  with  costs,  and  we  think  either 
party  should  have  liberty  to  apply  to  amend  or  add  to  their 
pleadings.  We  look  upon  the  suggestion  itself  as  valueless  ; 
it  is  not  however  moyed  against,  nor  is  the  judgment  by 
default  signed  upon  it  objected  to  in  the  rule. 


Eule  absolute. 
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Joseph  v.  Todd. 

Deed — Construction — Covenant. 

The  plaintiff  demised  to  defendant  certain  premises  at  a yearly  rent,  which 
defendant  covenanted  to  pay,  and  by  the  same  instrument  it  was  further 
witnessed  that,  “ in  consideration  of  /300,  of  which  ^50  was  paid  down 
at  the  ensealing  hereof,  the  receipt  whereof  is  hereby  acknowledged,  and 
the  other  moiety  is  to  be  paid  on  the  30th  of  December,  1862,  with  in- 
terest in  the  meantime  payable  yearly,  half  yearly,  or  quarterly,”  the 
plaintiff  sold  to  defendant  the  house  on  the  land. 

Held,  that  defendant  was  liable  as  on  a covenant  to  pay  the  unpaid  moiety 
of  the  purchase  money. 

The  declaration  stated  that  defendant  by  deed  covenanted 
to  pay  the  plaintiff  $15  12s.  6d.,  on  the  11th  of  November, 
1862,  and  did  not  pay  the  same ; and  also  that  defendant 
by  deed  covenanted  to  pay  the  plaintiff  £150  on  the  30th  of 
December,  1862,  with  interest  at  the  rate  of  six  per  cent, 
per  annum,  but  did  not  pay  the  same. 

The  defendant  pleaded  non  est  factum  to  each  deed,  and 
payment. 

The  issues  were  sent  down  for  trial  before  the  judge  of  the 
county  court  of  the  United  Counties  of  York  and  Peel. 

At  the  trial  the  plaintiff  put  in  evidence  a deed,  dated  the 
11th  of  August  1857,  made  between  the  plaintiff  of  the  first 
and  the  defendant  of  the  second  part,  whereby  the  plaintiff 
demised  to  the  defendant  certain  premises  in  the  city  of 
Toronto  for  twenty-one  years,  at  a yearly  rent  of  <£62  10s., 
by  equal  quarterly  payments.  The  deed  further  witnessed, 
“ that  in  consideration  of  £300,  of  which  £150  was  paid 
down  at  the  ensealing  and  signing  hereof,  (the  receipt 
whereof  is  hereby  acknowledged,)  and  the  other  moiety  is  to 
be  paid  on  the  30tli  of  December,  1862,  with  interest  in  the 
meantime  payable  yearly,  half-yearly,  or  quarterly,  at  the 
rate  of  six  per  cent  per  annum,”  the  plaintiff  hath  and  doth 
sell  to  the  defendant  the  house  now  standing  and  being  on 
the  said  land  hereby  leased,  as  his  own  absolute  property, 
exclusive  of  any  part  of  the  land  leased.  The  deed  con- 
tained an  express  covenant  by  the  defendant  to  pay  the 
rent. 

The  first  count  of  the  declaration  was  for  the  rent,  and 
the  plaintiff’s  right  to  recover  this  was  not  disputed.  The 
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second  count  was  for  the  1H50,  the  unpaid  moiety  of  the 
price  of  the  house. 

It  was  denied,  on  the  part  of  the  defendant,  that  the  deed 
contained  any  covenant  to  pay  this  money.  The  learned 
judge  decided  in  favour  of  the  plaintiff,  reserving  leave  to 
the  defendant  to  move  to  reduce  the  verdict  by  the  amount 
of  principal  and  interest  included  on  that  cause  of  action  in 
the  verdict. 

Robert  A.  Harrison  obtained  a rule  nisi  pursuant  to  the 
leave  reserved. 

M.  C.  Cameron , Q.C.,  shewed  cause.  He  cited  Wood 
v.  The  Copper  Miners’  Company,  7 C.  B.  906;  Earl  of 
Shrewsbury  v.  Gould,  2 B.  & Al.  487 ; Webb  v.  Plummer, 
2 B.  & Al.  746. 

Robert  A.  Harrison , contra,  cited  Courtney  v.  Taylor, 
6 M.  & Gr.  851. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  no  doubt  of  the  plaintiff ’s  right  to  recover  the  un- 
paid moiety  of  the  price  of  the  house,  and  that  the  language 
of  the  deed  is  properly  declared  upon  as  a covenant  by  the 
defendant  to  pay  it.  On  the  part  of  the  plaintiff  there  is 
an  absolute  sale  for  a consideration,  part  of  which  is  paid, 
the  other  part  is  to  be  paid  at  a future  day ; on  the  part  of 
the  defendant  there  is  an  absolute  purchase  on  these  terms, 
and  this  amounts  to  an  undertaking  under  seal  to  make  the 
payment. 

Piule  discharged. 


Snure  v.  Gilchrist. 

Sedtiction. 

Seduction.  New  trial  refused,  defendant’s  affidavit  not  denying  inter- 
course. Remarks  upon  the  action  generally. 

Case  for  the  seduction  of  Ellen  Melissa  Snure,  the  daugh- 
ter and  servant  of  the  plaintiff.  Plea,  not  guilty. 

The  trial  took  place  at  Hamilton,  in  October,  1868,  before 
Richards,  C.-J.  The  plaintiff’s  daughter  proved  that  she 
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had  been  seduced  by  the  defendant,  and  had  borne  a child. 
She  denied  intercourse  with  any  other  man,  and  especially 
with  two  who  were  called  as  witnesses,  and  who  contradicted 
her  ; and  she  also  denied  criminal  intimacy  with  a Dr.  Law- 
rence, at  first  denying  any  but  a slight  acquaintance  with 
him,  though  she  afterwards  admitted  having  been  frequently 
in  his  company  at  the  plaintiff*  ’s  and  elsewhere,  and  that  she 
had  gone  with  him  to  a ball,  and  had  returned  home  with 
him  at  a very  late  hour. 

The  jury,  after  considering  the  evidence,  returned  a ver- 
dict in  favour  of  the  plaintiff,  and  $400. 

M.  C.  Cameron,  Q.C.,  obtained  a rule  nisi  for  a. new 
trial,  principally  on  an  affidavit  made  by  defendant,  in  which 
he  swore  that  the  allegations  of  the  plaintiff ’s  daughter  at 
the  trial,  that  she  had  never  had  criminal  connexion  with 
any  other  person  or  persons  than  defendant,  that  defendant 
was  the  father  of  a child  to  which  she  had  given  birth,  and 
that  defendant  had  seduced  her  under  promise  of  marriage, 
were  all  false  ; and  that  he  had  good  reason  to  believe,  and 
verily  did  believe  that  if  a new  trial  were  granted  he  would 
be  able  to  adduce  further  material  evidence  in  his  favour. 

Freeman , Q.C.,  shewed  cause. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  were  induced  to  grant  a rule  nisi  in  this  cause,  princi- 
pally because  the  learned  Chief  Justice  who  tried  it  did  not 
appear  altogether  satisfied  with  the  verdict,  owing  to  the 
apparent  respectability  of  one  of  the  witnesses  called  for  the 
defence,  and  to  the  manner  in  which  the  plaintiff’s  witness 
gave  evidence  respecting  her  acquaintance  with  Dr.  Law- 
rence. 

During  the  argument  we  were  referred  to  the  case  of  Cane 
v.  Eeib  (2  C.  P.  842)  as  an  authority  for  our  making  this 
rule  absolute.  There  is  one  very  important  difference  be- 
tween the  cases,  and  that  is,  that  the  defendant  in  Cane  v. 
Eeid  in  express  terms  contradicted  the  girl,  and  denied  any 
connection  with  her,  whereas  in  this  case  the  defendant, 
while  denying  that  he  is  the  father  of  the  child,  does  not 
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deny  sexual  intercourse  with  the  plaintiff ’s  daughter.  I 
agree  fully  with  the  observation  made  in  Cane  v.  Eeid, 
that  “it  is  easy  to  charge  a person  in  the  situation  of  defen- 
dant with  seduction,  and,  if  the  character  of  the  girl  seduced 
has  been  good,  it  is  extremely  difficult  to  meet  such  a charge, 
or  to  disprove  it ; ” and  I think  the  girl’s  statement  of  her 
coming  with  her  father  to  Brampton  to  make  some  pur- 
chases, her  casually  meeting  defendant  there,  and  his  going 
with  her  to  a tavern  where  she  and  her  father  stopped  that 
day,  and  there  seducing  her,  this  being  the  solitary  instance 
of  sexual  intercourse  between  them,  is,  on  the  whole,  a very 
improbable  statement,  and,  taken  together  with  the  evidence 
for  the  defence,  would  have  justified  a contrary  result.  But 
the  evidence  and  credibility  of  the  witnesses  is  for  the  jury, 
and  it  requires  a far  stronger  case  than  the  defendant  has 
made  to  justify  the  court  in  reversing  their  determination. 

I cannot  help  saying  I think  the  law  is  in  an  unsatisfac- 
tory state,  and  that  if  it  were  possible  to  deter  parties  from 
the  commission  of  acts  which  are  the  foundation  of  these 
suits,  it  would  do  more  for  the  moral  tone  of  society  than 
giving  damages  against  one  of  the  offending  parties  upon 
the  evidence  of  the  other.  The  trials  themselves  do  harm, 
as  every  one  who  has  witnessed  them  frequently  must  admit, 
when  he  calls  to  mind  the  ill- suppressed  disturbance  among 
the  audience  when  any  thing  particularly  flagrant  is  detailed 
in  evidence,  or  pressed  upon  witnesses  under  examination. 
Verdicts  for  the  plaintiff  (verdicts  for  the  defendant  are 
rare)  certainly  fail  to  prevent  seduction,  or  to  operate  as  a 
warning  against  yielding  to  it ; and  there  are  too  many 
instances  in  which  a calm  review  of  the  case  leads  to  the 
conclusion  that  the  female  seduced  would  not  have  yielded 
her  chastity  if  the  seducer  would  not  have  been  a good 
matrimonial  connexion,  or  a good  mark  for  damages  if  he 
could  not  be  coaxed  or  frightened  into  marriage.  That  there 
are  cases  of  a different  description,  in  which  the  conduct  of 
the  defendant  has  been  infamous,  and  deserving  of  severe 
chastisement,  no  one  will  deny  ; but  I cannot  say  that  the 
majority  of  cases  which  have  come  under  my  notice  are  of 
■that  description,  and  even  in  those  I do  not  think  a large 
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pecuniary  verdict,  however  it  may  be  a solatium  to  the  plain- 
tiff in  the  action,  produces  the  greatest  protection  or  advan- 
tage to  the  community. 

In  the  present  case  I think  the  rule  must  be  discharged. 

Hagaety,  J. — I quite  agree  with  the  remarks  of  the  Chief 
Justice  as  to  the  scandalous  and  demoralising  effect  of  these 
actions,  and  I concur  in  discharging  this  rule,  though  with 
reluctance.  I do  not  see,  however,  how  we  can  interfere 
on  the  evidence  or  affidavits. 

Moeexson,  J.,  concurred 

Eule  discharged. 


Smith  and  Wife  v.  Ceookee. 

Seduction. 

Declaration  by  husband  and  wife,  for  seducing  the  daughter  of  the  wife  by 
a former  marriage,  alleging  her  to  be  the  servant  of  the  plaintiffs,  whereby 
the  plaintiffs  lost  her  services.  Held,  bad,  for  if  the  cause  of  action 
accrued  before  the  intermarriage  of  plaintiffs,  the  girl  was  not  then  the 
servant  of  the  husband,  and  if  after  she  was  his  servant  alone,  so  that  in 
either  case  she  could  not  be  the  plaintiffs’  servant,  as  alleged. 

Declaeation,  by  Ann  Smith  and  George  Smith  her 
husband,  that  the  defendant,  after  the  passing  of  ConsoL 
Stat.  U.  C.,  ch.  77,  and  after  the  death  of  William  Dodd, 
the  father  of  the  hereinafter  named  Elizabeth  Dodd,  and 
before  this  suit,  debauched  and  carnally  knew  Elizabeth 
Dodd,  being  the  daughter  of  the  plaintiff  Ann  Smith  (who 
was  the  wife  of  the  said  William  Dodd,  and  afterwards  and 
before  this  suit  intermarried  with  the  said  George  Smith) 
and  servant  of  the  plaintiffs,  whereby  the  said  Elizabeth 
Dodd  became  pregnant  with  child,  and  the  plaintiffs  lost 
the  services  of  the  said  Elizabeth  Dodd  for  a long  time,  and 
incurred  expense  in  nursing  and  taking  care  of  her  and 
about  the  delivery  of  the  said  child ; and  this  action  is 
brought  by  the  plaintiff  Ann  as  mother  of  the  said  Eliza- 
beth, under  the  said  statute,  and  the  plaintiff  George  as  her 
husband  ; and  the  plaintiffs  claim  ^500. 
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Demurrer , that  the  declaration  alleges  loss  of  service  to 
the  plaintiffs  jointly  as  husband  and  wife  at  the  said  several 
times  when,  &c.,  whereas  in  law  a feme  covert  cannot  sue 
for  tort  arising  from  injuries  done  to  her  during  her  cover- 
ture. 

S.  Richards , Q.C.,  for  the  demurrer,  cited  Eose  v. 
Bowler,  1 H.  Bl.  108 ; Lake  v.  Bemiss,  4 C.  P.  580  ; 
McLeod  v.  McLeod,  9 U.  C.  E.  881  ; L’Esperance  v. 
Duchene,  7 U.  C.  E.  148  ; Kimball  v.  Smith,  5 U.  C.  E.  82. 

Barton , contra,  cited  Lawson  v.  McDermott,  9 U.  C. 
L.  J.  45. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

If  it  has  been  rightly,  as  it  has  been  frequently  deter- 
mined, that  our  statute  has  not  changed  the  whole  nature  of 
this  action,  but  that  loss  of  service  must  be  both  alleged 
and  proved,  then  (unless  on  a ground  which  we  will 
notice  presently)  this  declaration  must  be  bad,  for  on  the 
facts  stated  there  could  be  no  loss  of  service  in  legal  effect 
to  both  the  plaintiffs.  Husband  and  wife  join  in  an  action 
for  the  seduction  of  a female  alleged  to  be  their  servant. 
We  do  not  understand  that  even  if  she  was  actually  a hired 
servant  living  with  the  two  plaintiffs  she  can  he  deemed  in 
law  the  servant  of  both  ; she  would  be  the  servant  of  the 
husband,  and  he  alone  would  have  a right  of  action  for  any 
wrongful  act  to  her,  occasioning  to  him  the  loss  of  her 
services. 

But  it  is  argued  that  the  wife,  being  the  mother  of  the 
girl  seduced,  has  a right  of  action  for  the  seduction  of  her 
daughter,  whose  father,  as  is  averred  in  the  declaration,  died 
before  the  seduction  took  place,  and  that  the  husband  is 
only  joined  as  he  would  necessarily  be  in  a suit  on  a cause 
of  action  accruing  to  the  wife  while  she  was  sole  and 
unmarried.  If  the  cause  of  action  in  this  case  was  complete 
before  the  two  plaintiffs  intermarried,  that  probably  would 
be  so  ; but  here,  according  to  the  declaration,  this  girl 
must  have  been  serving  or  residing  with  the  plaintiffs  at  the 
time  of  the  seduction,  or  else  she  would  not  be  the  servant 
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of  the  husband,  though  by  the  effect  of  our  statute  she 
would  be  deemed  the  servant  of  the  wife,  as  she  was  her 
daughter.  And  though  the  statute  in  general  terms  gives  this 
action  to  the  mother  in  case  of  the  death  of  the  father  of  the 
female  seduced,  we  do  not  think  it  is  to  be  construed  so 
as  to  overturn  all  the  incidents  of  law  relating  to  husband 
and  wife,  and  to  give  the  wife  such  an  interest  in  the 
chastity  of  her  daughter  as  to  enable  an  action  in  her  right 
to  be  maintained  for  the  seduction  of  her  daughter,  though 
in  law  the  loss  of  service  accrued  to  her  husband  and  not  to 
herself. 

If  the  cause  of  action  arose  before  the  intermarriage, 
then  the  declaration  is  bad,  because  the  girl  was  not  when 
the  cause  of  action  arose  the  servant  of  the  husband.  If 
it  arose  since  the  intermarriage,  then  the  declaration  is  bad, 
because  the  girl  was  not  then  the  servant  of  the  wife. 
Either  way  she  could  not  have  been,  whether  under  the 
statute  or  at  common  law,  the  servant  of  both  the  plaintiffs, 
which  is  the  statement  in  the  declaration. 

The  defendant  is  entitled  to  judgment  on  the  demurrer. 

Judgment  for  defendant  on  demurrer. 


Adam  Hope,  President,  and  William  Boyer,  Treasurer, 
of  the  City  of  London  Building  Society,  v.  Samuel 
Glass,  William  Glass,  and  David  Glass. 

Building  Societies. 

Held,  that  even  before  the  22  Vic.,  ch.  45,  a building  society  might  take  a 
bond  as  additional  security  for  money  borrowed  from  them  on  mortgage 
and  overdue. 

Declaration,  by  the  president  and  treasurer  for  the  time 
being  of  the  City  of  London  Building  Society,  on  a bond 
made  by  the  defendants  to  the  president  and  treasurer  of 
the  said  society,  and  their  successors  in  office,  in  the  sum  of 
$1040,  conditioned  that  if  the  defendants  should  pay  to  the 
president  and  treasurer  of  the  said  society  the  sum  of  $520, 
and  interest  at  the  rate  of  seven  per  cent,  per  annum,  in  two 
equal  annual  instalments  of  $260  each,  on  the  22nd  of 
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March,  1860  and  1861,  with  interest  until  the  said  sum  of 
$520  and  interest  at  the  rate  aforesaid  should  be  fully  paid, 
the  bond  should  be  void.  Breach , non-payment. 

Plea , by  William  Glass  and  David  Glass,  two  of  the  de- 
fendants, that  the  said  building  society  at  the  time  of  the 
execution  of  the  bond  was  and  still  is  a corporation,  under 
and  by  virtue  of  the  statutes  of  this  province  relating  to 
building  societies  : that  this  action  is  brought  on  behalf  of 
the  said  building  society : that  the  defendant  Samuel  Glass, 
being  a member  and  shareholder  of  the  society,  had  become 
indebted  thereto  as  a borrower,  and  for  the  amount  borrowed 
had  long  before  the  execution  of  the  bond  given  three  mort- 
gages on  his  real  estate  to  the  said  society,  to  secure  the 
re-payment  of  the  amount  borrowed,  with  interest  and  fines  : 
that  by  reason  of  the  default  of  the  said  Samuel  Glass  there 
became  overdue  on  the  mortgages  the  sum  of  $520, and  after- 
wards, and  while  the  mortgages  were  in  full  force,  the  defen- 
dants David  and  William  Glass  executed  the  said  bond  on 
the  22nd  of  March,  1859,  without  any  consideration  having 
been  received  by  them,  for  the  sole  purpose  of  furnishing  to 
the  building  society  an  additional  security  for  the  payment 
of  the  said  sum  of  $520 : that  this  bond  was  so  executed 
before  the  coming  into  force  of  the  22  Vic.,  ch.  45,  and 
that  the  bond,  so  far  as  respects  the  defendants  William  and 
David,  was  not  authorised  by  the  statutes  in  force  relating 
to  the  said  building  society,  and  is  therefore  void. 

Demurrer , that  the  plea  shews  nothing  to  avoid  the  bond : 
that  it  is  not  averred  to  have  been  taken  as  security  on  any 
advance  or  loan  of  money : that  it  is  not  averred  that  the 
defendants  William  and  David  were  not  members  of  the 
society. 

C.  S.  Patterson , for  the  demurrer,  referred  to  Com- 
mercial Bankv.  Bank  of  Upper  Canada,  7 Grant  Chy.  Bep. 
250,  S.  C.  in  Appeal,  lb.  480. 

Gwynne , Q.C.,  contra,  cited  the  Canada  Permanent 
Building  Society  v.  Lewis,  8 C.  P.*  852 ; Farmers’  & Me- 
chanics’ Building  Society  v.  Langstaff,  9 U.  C.  R.  188. 
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Draper,  C.J. — It  was  obviously  the  intention  of  the 
legislature,  by  the  Statutes  9 Vic.,  ch.  90,  and  18  & 14 
Vic.;  ch.  79,  that  the  payment  of  shares  subscribed  for,  or 
of  loans  and  advances  made,  should  be  secured  upon  real 
estate,  and  the  plea  discloses  that  Samuel  Glass  had  become 
indebted  to  the  society  in  question  as  a borrower,  and  to 
secure  repayment  had  mortgaged  his  lands.  The  date  of 
this  transaction  does  not  appear,  but  it  is  said  to  have  taken 
place  long  before  the  execution  of  the  bond  sued  upon  in 
this  action.  It  appears  that  Samuel  Glass  fell  in  arrear  in 
the  payments  which  according  to  this  mortgage  were  to 
have  been  made  by  him,  and  that  the  defendants  William 
and  David  Glass  gave  their  bonds  jointly  with  him  “as  an 
additional  security.”  I find  nothing  in  the  act  to  prevent 
additional  security  being  taken  to  prevent  the  loss  of  an 
overdue  debt,  and  conceding  that  the  only  security  that 
could  lawfully  be  taken  when  the  particular  transaction  was 
entered  into  was  security  on  real  estate,  it  is  a very  different 
thing  to  say  that  when  the  time  of  payment  arrives  the 
society  must  look  to  the  security  originally  taken,  and  can- 
not either  secure  themselves  from  loss,  or  extend  time  to 
their  debtor  to  pay,  by  taking  personal  security  for  an  over- 
due debt.  I find  nothing  in  the  language  of  the  act  to  pro- 
hibit such  an  arrangement,  and  the  act  of  22  Vic.,  ch.  45, 
expressly  sanctions  it.  The  bond  in  this  case,  however,  was 
made  on  the  22nd  of  March,  1859,  and  the  statute  was  not 
passed  until  the  4th  of  May  of  the  same  year.  If  this  society 
had  been  a permanent  building  society  at  the  time  of  the 
passing  of  the  statute,  it  might  perhaps  have  been  deemed 
a declaratory  law  as  to  this  and  similar  societies,  but  there 
is  nothing  to  shew  this. 

I rest  my  opinion  that  the  plea  is  bad  on  the  ground  that 
the  preceding  statutes  did  not  in  terms,  nor  that  I can  per- 
ceive by  inference,  prohibit  taking  personal  security  to 
secure  any  overdue  debt,  and  that  there  is  nothing  at  com- 
mon law  to  prevent  this  corporation,  or  its  officers  acting  to 
protect  its  interests,  from  doing  so.  The  question  arises  only 
on  the  plea,  no  objection  being  taken  to  the  declaration. 
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Hagarty,  J. — The  point  for  our  decision  is,  can  a 
building  society,  for  a sum  regularly  due  to  them  for  prin- 
cipal and  interest  on  a mortgage  duly  executed  to  them, 
take  the  bond  of  the  mortgagee  and  a third  person  for  the 
amount  so  overdue,  payable  at  a future  day,  with  seven  per 
cent,  interest  ? 

The  plea,  as  I read  it,  expressly  asserts  that  the  sum  for 
which  the  bond  was  given  was  the  amount  secured  by 
Samuel  Glass’  mortgage  with  interest  and  fines.  It  in  no 
way  suggests  that  this  bond  had  any  connexion  with  the 
original  contract  of  loan,  but  “ was  for  the  sole  purpose  of 
furnishing  to  the  said  society  an  additional  security  for  the 
said  sum  of  $520  so  overdue  and  unpaid.” 

In  the  absence  of  positive  words  of  prohibition,  I can  see 
no  reason  why  for  a debt  legally  incurred  and  overdue  this 
society  may  not  take  a note  or  bond  either  from  the 
original  mortgagor  or  a third  person.  The  statute  18  & 14 
Vic.,  ch.  79,  sec.  2,  enacts  that  “any  such  society  may 
pursue  the  same  course,  exercise  the  same  powers,  and  take 
and  use  the  same  remedies  to  enforce  the  payment  of  any 
debt  or  demand  due  to  such  society,  as  any  person  or  per- 
sons, body  corporate  or  politic  may  now  by  law  take  or  use 
for  such  purpose.” 

There  are  grave  reasons  for  restricting  their  powers  of 
loaning  money,  and  prescribing  the  only  terms  on  which  they 
can  do  so.  I see  none  for  restricting  them  in  taking  security 
in  good  faith  for  the  amount  due  them  in  consequence  of 
their  debtor’s  default. 

The  judgment  in  the  Common  Pleas  in  the  Canada  Per- 
manent Building  Society  v.  Lewis,  (8  C.  P.  356,)  does  not, 
I think,  affect  this  conclusion. 

Morrison,  J.,  concurred. 

Judgement  for  plaintiffs  on  demurrer. 
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McGee  v.  McLaughlin. 

Ejectment — Notice  of  title. 

Where  in  ejectment  defendant,  besides  denying  the  plaintiffs  title  claimed 
title  under  a deed  from  the  plaintiff  to  M.  and  under  M. 

Held , that  such  notice  did  not  relieve  the  plaintiff  from  proof  of  title. 

A contrary  opinion  had  prevailed  in  this  court,  in  opposition  to  the  view 
taken  by  the  Common  Pleas,  but  each  of  the  judges  now  composing  the 
Queen’s  Bench  had,  while  sitting  in  the  other  court,  concurred  in  their 
decisions.  Held , therefore,  that  the  difference  of  opinion  should  no 
longer  continue ; and  the  cases  in  this  court — Brandon  v.  Cawthorne,  (19 
U.  C.  R.  368,)  and  Cartwright  v.  McPherson,  (20  U.  C.  R.  251,) — were 
overruled. 

Ejectment  for  the  west  half  of  the  north  half  of  lot  29, 
in  the  ninth  concession  of  Sidney. 

The  plaintiff  claimed  title  under  a conveyance  of  the 
premises  by  John  McGee  to  the  plaintiff. 

The  defendant,  as  executor  deson  tort  of  James  McLaughlin, 
deceased,  besides  denying  the  plaintiff’s  title,  claimed  title 
in  himself  by  virtue  of  a deed  from  the  plaintiff  to  the  said 
James  McLaughlin,  dated  the  5th  of  February,  1861 ; and 
also  by  virtue  of  a bond  given  by.  the  plaintiff  to  the  said 
James  McLaughlin,  whereby  the  plaintiff  agreed  to  give 
said  McLaughlin,  his  heirs,  executors  and  administrators,  a 
good  lawful  warranty  deed  of  said  land  on  or  before  the 
1st  day  of  March,  1865. 

At  the  trial,  at  Belleville,  before  Morrison,  J.,  the  plaintiff 
contended  that  the  defendant  having  by  his  notice  of  title 
claimed  under  him,  was  estopped  from  denying  his  title,  and 
that  he  was  therefore  relieved  from  giving  any  further 
evidence  in  the  first  instance.  The  learned  judge  so  ruled, 
upon  the  authority  of  Brandon  v.  Cawthorne,  (19  U.  C.  B. 
368,)  and  the  plaintiff  had  a verdict,  leave  being  reserved  to 
move  to  enter  a nonsuit. 

Jellett  obtained  a rule  nisi  accordingly,  or  for  a new  trial, 
citing  Brandon  v.  Cawthorne,  above  mentioned ; Thompson 
v.  Falconer,  13  C.  P.  78  ; Colby  v.  Wall,  12  C.  P.  95. 

S.  Richards,  Q.  C.,  shewed  cause,  and  cited  The  Canada 
Company  v.  Weir,  7 C.  P.  341  ; Shore  v.  McCabe,  10  C. 
P.  26. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

A different  construction  has  heretofore  been  given  in  this 
court,  on  the  intention  and  effect  of  the  5th  and  8th  sections 
of  the  Ejectment  Act,  to  that  which  was  adopted  by  the 
Court  of  Common  Pleas.  The  first  case  to  which  our  atten- 
tion has  been  directed  is  Brandon  v.  Cawthorne,  decided  in 
Easter  Term,  28  Victoria,  (19  U.  C.  R.  868,)  which  was 
followed  by  Cartwright  v.  McPherson,  decided  in  the 
Michaelmas  Term  following,  (20  U.  C.  R.  251.)  In  each 
of  these  cases  the  plaintiff  was  held  entitled  to  refer  to  the 
notice  of  title  given  by  the  defendant  as  containing  an  ad- 
mission rendering  evidence  otherwise  indispensable  unneces- 
sary to  be  given  by  the  plaintiff,  and  indeed  in  the  latter  as 
preventing  the  defendant  from  setting  up  the  right  of  a 
tenant  under  the  plaintiff,  because  the  notice  began  in  the 
form  given  by  the  statute,  “ besides  denying  the  title  of  the 
plaintiff.”  In  the  last  case  the  judgment  was  not  unanimous. 

In  the  Common  Pleas  a different  construction  prevailed, 
commencing  with  the  Canada  Company  v.  Weir,  decided  in 
Michaelmas  Term,  21  Victoria,  (7  C.  P.  341,)  followed  by 
Shore  v.  McCabe,  (10  C.  P.  26,)  decided  in  Hilary  Term, 
23  Victoria,  and  again  by  Colby  v.  Wall,  decided  in  Hilary 
Term,  25  Victoria,  (12  C.  P.  95.)  My  brother  Hagarty 
and  myself  took  part  in  deciding  all  these  cases.  Lastly 
came  the  case  of  Thompson  v.  Falconer,  decided  in  Hilary 
Term  last,  (13  C.  P.  78,)  in  which  my  brother  Morrison 
and  myself  took  part.  The  present  learned  Chief  Justice  of 
the  Common  Pleas  concurred  in  all  these  decisions,  which 
were  unanimous. 

As  the  court  is  now  constituted,  each  of  its  members  have 
in  the  Common  Pleas  joined  in  a construction  of  the  statute 
opposed  to  that  adopted  here  ; and  we  are  now  pressed  with 
the  authority  of  the  two  cases  above  cited  as  binding  us  in 
our  decision  of  this  case. 

Whatever  my  individual  opinion  might  be,  if  the  law  had 
been  pronounced  by  the  decision  of  this  court,  there  being 
no  conflicting  decision  of  another  court  of  co-ordinate  juris- 
diction, I should  have  followed  the  decision,  and  left  the 
party  decided  against  if  dissatisfied  to  appeal.  I think  the 
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judgment  of  the  co-ordinate  court  entitled  to  that  respect, 
and  I should  certainly  not  desire  to  shew  less  respect  to  the 
judgment  of  this  court  as  delivered  by  any  of  my  learned 
predecessors. 

But  the  present  case  is  differently  circumstanced.  All  the 
now  judges  of  this  court  have,  when  in  the  Common  Pleas, 
given  judgment  contrary  to  the  view  which  prevailed  here, 
and  following  the  first  decision  given  upon  the  statute. 
Sitting  formerly  in  a court  of  equal  rank  with  the  Queen’s 
Bench,  though  disclaiming  all  comparison  with  the  venera- 
ted Chief  Justice  who  then  presided  here,  and  adhering 
without  hesitation  to  our  former  views,  we  do  not  feel  called 
upon  to  reverse  judgments  deliberately  given,  or  to  abandon 
opinions  which  we  have  repeatedly  expressed  ; and,  with  all 
respect  for  those  who  decided  differently,  we  are  compelled 
to  overrule  the  cases  of  Brandon  v.  Cawthorne  and  of 
Cartwright  v.  McPherson.  We  think  no  reason  exists  why 
there  should  any  longer  be  a difference  on  this  subject  be- 
tween the  two  courts.  If  the  plaintiff  is  dissatisfied  he  can 
appeal. 

But  as  the  plaintiff  was  guided  by  these  cases,  we  think 
the  proper  course  is  to  order  a new  trial  without  costs. 

Buie  absolute  for  new  trial. 


Kennedy  v.  Freeth. 

Ejectment — Objection  not  taken  at  the  trial  disallowed. 

The  plaintiff  in  ejectment  claimed  title  by  deed  from  M.,  the  defendant,  by 
length  of  possession.  At  the  trial  the  plaintiff  failed  to  prove  his  paper 
title,  but  shewed  that  defendant  went  in  under  him,  and  it  was  then  ob- 
jected that  a demand  of  possession  was  necessary,  on  which  defendant 
had  leave  to  move  for  a nonsuit.  In  term  this  point  was  not  urged,  but 
defendant  objected  that  the  plaintiff  could  not  rely  on  a different  title 
from  that  in  his  notice. 

Held,  that  as  this  objection  had  not  been  taken  at  the  trial,  and  defendant’s 
case  was  not  one  to  be  favoured,  he  should  not  be  allowed  to  raise  it 
afterwards;  and  the  plaintiff’s  verdict  was  upheld. 

Ejectment  for  a village  lot  in  the  village  of  Sydenham. 
The  plaintiff’s  notice  of  title  was  by  deed  from  Samuel 
Mills,  the  grantee  of  the  Crown.  The  defendant  claimed 
title  by  length  of  possession. 
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At  the  trial,  in  October  1863,  at  the  assizes  for  Y ork  and 
Peel,  before  Adam  Wilson , J.,  it  was  proved  that  the  plain- 
tiff was  in  possession  of  the  lot  in  question  in  1845,  and 
continued  in  possession  until  about  six  years  ago.  The 
plaintiff  also  proved  a deed  to  himself  from  Samuel  Mills  for 
this  lot,  dated  21st  of  January,  1850.  It  was  objected  that 
there  was  no  proof  that  Mills  was  grantee  of  the  Crown  or 
had  ever  been  in  possession.  The  plaintiff  then  called 
another  witness,  who  proved  that  the  defendant  got  possession 
of  the  place  from  the  plaintiff,  and  that  he  had  bought  it  from 
the  plaintiff  for  1260,  and  had  paid  £5.  It  was  then  ob- 
jected that  the  plaintiff  could  not  recover  without  a demand 
of  possession,  as  the  defendant  had  entered  rightfully. 

The  learned  judge  directed  a verdict  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  enter  a nonsuit  upon  the 
above  evidence. 

Robert  A.  Harrison  obtained  a rule  nisi  on  tbe  leave  re- 
served, on  the  ground  that  the  plaintiff  did  not  prove  the 
title  alleged  in  his  notice. 

Carr  all  shewed  cause.  He  cited  Eccles  v.  Paterson,  22 
U.  C.  R.  167 ; Davison  v.  Gent,  1 H.  & N.  744  ; Coltman 
v.  Brown,  16  U.  C.  R.  138  ; Brandon  v.  Cawthorne,  19  U. 
C.  R.  368. 

Harrison , contra,  objected  that  the  plaintiff  was  setting 
up  two  distinct  titles,  contrary  to  the  Ejectment  Act,  secs. 
4 and  5 : that  by  his  notice  of  title  he  was  limited  to  prov- 
ing a title  by  deed  from  the  grantee  of  the  Crown,  and  then 
he  set  up  that  the  plaintiff  entered  under  him  as  a pur- 
chaser, and  so  had  acknowledged  his  title — which  was  set- 
ting up  a title  by  estoppel. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

This  latter  objection  does  not  appear  to  have  been  taken 
at  the  trial,  but  instead  thereof  the  defendant  contended  that 
having  entered  under  the  plaintiff  he  was  entitled  to  a demand 
of  possession,  a contention  not  now  urged  before  us.  It  ap- 
pears to  us  that  we  should  not  favour  the  defendant,  whose 
notice  of  title  was  by  length  of  possession,  the  untruth  of  which 


94  queen's  BENCH,  MICHAELMAS  TERM,  27  VIC.,  1863. 

appeared  by  the  evidence  of  the  plaintiff ’s  witnesses.  He 
should  have  raised  the  objection  which  on  the  plaintiff’s 
notice  of  title  was  probably  fairly  open  to  him  ; but  having 
relied  on  another,  which  he  has  abandoned, we  think  he  ought 
not  to  obtain  a nonsuit  on  the  leave  reserved.  It  is  un- 
necessary to  discuss  the  question  whether  by  this  notice  of 
title  he  was  or  was  not  prevented  from  relying  on  proof  that 
the  defendant  entered  into  possession  under  him.  (a) 

Buie  discharged. 


Breeze  v.  Sails. 

Slander. 

Saying  of  the  plaintiff,  a Methodist  preacher,  that  he  kept  company  with 
a prostitute,  and  defendant  could  prove  it : Held,  not  actionable,  at  all 
events  without  special  damage. 

Declaration,  that  before  and  at  the  time  of  the  malicious 
speaking  hereinafter  mentioned,  the  plaintiff  was  and  con- 
tinued to  be  a preacher  in  a certain  sect  of  persons  dissent- 
ing from  the  Church  of  England,  and  called  or  known  as 
Methodists,  and  was  in  the  actual  receipt  of  temporal  emolu- 
ments as  such  preacher  ; yet  the  defendant — contriving 
and  wickedly  and  maliciously  intending  to  injure  the  plain- 
tiff, and  to  bring  him  into  public  scandal  and  disgrace,  and 
to  cause  him  to  be  believed  to  have  been  guilty  of  fornica- 
tion, and  to  cause  him  to  be  deprived  of  his  office  as 
preacher,  and  of  the  emoluments  therefrom  derived — falsely 
and  maliciously  spoke  and  published  of  the  plaintiff  in  his 
character  as  such  preacher  the  words  following  : “ He  ” 
(meaning  the  plaintiff)  “kept  company  with  a prostitute 
woman  for  a length  of  time,  and  I can  prove  it.” 

Demurrer,  on  the  grounds,  1.  That  the  words  charged  are 
not  actionable  without  special  damage.  2.  That  it  is  not  shewn 
how  the  offence  charged  by  the  said  words  would  have 
caused  the  plaintiff  to  lose  any  office  or  emoluments,  or  how 
any  emoluments  accrued  from  his  being  a preacher,  as 
alleged.  3.  That  it  is  not  shewn  how  or  by  whom  the  plain- 
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tiff  was  appointed  to  tlie  said  office  of  preacher,  or  that  any 
person  or  persons  had  power  to  deprive  him  thereof,  or  that 
the  offence  charged  by  the  said  words  would  be  sufficient 
cause  for  such  deprivation  4.  That  it  was  not  shewn  that  the 
said  sect  was  a religious  church  or  body,  or  that  the  plaintiff 
was  a preacher  of  religious  doctrines,  or  that  his  emoluments 
as  preacher  depended  on  his  reputation  for  continency,  or 
would  be  diminished  by  reputed  incontinency.  5.  That  the 
said  words  do  not  charge  the  plaintiff  with  any  misconduct 
while  he  was  a preacher. 

C.  S.  Patterson , for  the  demurrer.  S.  Richards , Q.  C., 
contra. 

The  following  authorities  were  referred  to  : — James  v. 
Brook,  9 Q.B.  7 ; Brayne  v.  Cooper,  5 M.  & W.  249 ; Gall- 
wey  v.  Marshall,  9 Ex.  294 ; Pemberton  v.  Colls,  10  Q.  B. 
461 ; Hartley  v.  Herring,  8 T.  R.  130  ; Ayre  v.  Craven,  2 
A.  & E.  2 ; Lumby  v.  Allday,  1 Cr.  & J.  801 ; Hopwood  v. 
Thorne,  8 C.  B.  814 ; Consol.  Stats.  U.  C.,  ch.  103 ; 
Bullen  & Leake  Prec.  268. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

We  think  the  declaration  cannot  be  supported,  at  all  events 
without  an  averment  of  special  damage. 

Hopwood  v.  Thorne  (8  C.  B.  314)  seems  the  nearest  to 
this.  There  the  plaintiff  was  a dissenting  minister,  deriving 
profit  from  preaching  to  a congregation.  The  words  spoken 
imputed  dishonesty  in  business,  cheating,  &c.,  averring 
generally  that  persons  not  named  had  left  the  plaintiff ’s 
chapel,  to  his  detriment,  &c. 

Wilde,  C.  J.,  says,  “ The  words  had  no  relation  to  any 
conduct  pursued  by  the  plaintiff  as  a minister,  or  connexion 
with  any  of  the  duties  of  his  office,  although  defendant 
alleged  that  the  plaintiff  was  unfit  to  be  a minister,  by  reason 
of  misconduct  at  a former  period,  before  he  became  a minister, 
and  when  he  was  a tradesman.  The  words  themselves  are  clear- 
ly not  actionable  per  se,  and  the  authorities  referred  to  in  the 
course  of  the  argument  establish  that  they  cannot  be  deemed 
to  have  been  spoken  of  the  plaintiff  in  his  character  or  office 


96  queen’s  bench,  michaelmas  term,  27  vie.,  1863. 

of  a minister,  in  any  sense  which  will  subject  the  defendant 
to  an  action  in  that  respect.  It  is,  therefore,  only  upon 
proof  of  special  damage  having  resulted  from  the  speaking 
of  the  words  that  the  action  can  be  maintained.”  I also 
refer  to  Cox  v.  Cooper,  (9  L.  T.  Rep.  N.S.  829  Q.B.,)  where 
Blackburn,  J.,  says,  in  reference  to  the  section  in  the  Com- 
mon Law  Procedure  Act,  “ The  words  must  still  bear,  or  be 
alleged  in  the  declaration  to  bear,  such  a meaning  as  will 
shew  a cause  of  action.  * * There  must  now  be  a distinct 
averment  that  the  words  bear  a meaning  which  is  actionable.” 

.Judgment  for  defendant  on  demurrer. 


Bryant  et  al.  v.  Hill. 

Sale  fov  taxes  under  6 Geo.  IV.,  ch.  7 — Conveyance  after  repeal  of  that  act. 

Certain  lands  was  sold  for  taxes  in  1830,  under  the  6 Geo.  IV.,  ch.  7,  but 
owing  to  the  loss  of  the  certificate  no  deed  was  made  by  the  sheriff,  until 
1862.  The  13  & 14  Vic.,  ch.  66,  which  was  passed  on  the  10th  of 
August,  1850,  and  came  into  force  on  the  first  of  January,  1851,  repealed 
the  6 Geo.  IV.,  except  so  far  as  it  might  affect  any  taxes  which  had 
accrued  and  were  due,  or  any  remedy  for  the  enforcement  or  recovery  of 
the  same. 

Held,  that  this  exception  did  not  continue  the  powTer  of  the  sheriff  to 
convey,  and  therefore  that  nothing  passed  by  his  deed. 

Ejectment,  for  a portion  of  lot  14  in  the  sixth  concession 
of  Leeds.  The  plaintiffs  claimed  under  a deed  from  one 
Adiel  Sherwood,  sheriff  of  the  united  counties  of  Leeds  and 
Grenville,  to  William  Ellison  Potter,  and  by  deed  from 
Potter  to  them. 

At  the  trial  at  Brockville,  before  John  Wilson,  J.,  the 
following  facts  appeared  : — 

Lot  number  14  in  the  sixth  concession  of  the  township 
of  Leeds,  was  returned  as  in  arrears  for  eight  years’  taxes  up 
to  the  1st  of  July,  1829,  and  a writ  was  issued  by  the  Clerk 
of  the  Peace,  directed  to  the  sheriff  of  the  then  district 
of  Johnstown,  of  which  the  township  of  Leeds  formed 
part,  to  sell  the  lot,  or  as  much  of  it  as  was  necessary 
to  raise  the  amount  of  taxes,  &c.  The  sale  was  duly 
made  on  the  7th  of  July,  1830,  and  114  acres  of  the  lot 
were  sold  to  one  William  E.  Potter.  The  sheriff  gave 
the  purchaser  the  usual  certificate  of  sale,  and  therefore, 
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according  to  the  17th  section  of  6 Geo.  IV.,  ch.  7,  the 
purchase  money  must  have  been  paid.  N o deed  was  applied 
for  for  many  years,  and  then  on  one  occasion  the  purchaser, 
or  some  one  on  his  behalf,  endeavoured  to  get  the  sheriff  to 
execute  a deed,  but  the  sheriff  declined  unless  the  certificate 
was  produced  to  him,  as  the  purchaser  might  possibly, 
under  the  18th  section  of  that  statute,  have  assigned  his 
right.  At  last,  on  the  29th  of  July,  1862,  the  sheriff  made 
a conveyance  of  the  114  acres  of  the  lotto  the  purchaser,  on 
his  giving  a bond  conditioned  to  indemnify  the  sheriff'  in 
case  any  possessor  of  the  certificate  should  appear  and  claim 
a right  under  it  to  a conveyance.  The  lot  was  not  redeemed 
after  the  sale,  under  the  17 th  section  of  the  act,  nor  was  it 
shewn  that  the  sheriff  before  conveying  to  the  purchaser 
delivered  to  the  registrar  of  the  county  a certificate  of  the 
sale,  under  the  19th  section  of  the  act.  On  the  27th  of 
January,  1868,  William  E.  Potter  conveyed  these  114  acres 
to  the  plaintiffs.  The  defendant  shewed  no  right  or  title. 

It  was  objected  among  other  things,  that  the  6 Geo.  IV., 
ch.  7,  being  repealed  in  1850  by  the  18  and  14  Vic.,  ch.  66, 
the  sheriff  has  no  power  to  execute  the  deed ; and  a verdict 
was  taken  for  the  plaintiffs, subject  to  the  opinion  of  the  court. 

Britton,  for  the  plaintiff,  cited  Doe  Tiffany  v.  Miller,  10 
U.  C.  R.  65  ; Dobbie  v.  Tully,  10  C.  P.  432. 

Robert  A.  Harrison,  contra,  cited  Morgan  v.  Thorne,  7 
M.  & W.  400  ; Errington  v.  Dumble,  8 C.  P.  65  ; Kay  v. 
Goodwin,  6 Bing.  576  ; Jones,  qui  tam,  v.  Ketchum,  11  U. 
C.  R.  52  ; Foster  v.  Pritchard,  2 H.  & N.  151 ; Weegan  v. 
McDiarmid,  12  C.  P.  499. 

The  statutes  referred  to  are  noticed  above  and  in  the 
judgment. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  substantial  question  is  whether  any  thing  passed  by 
the  sheriff’s  deed  to  William  E.  Potter.  The  statute  6 Geo. 
IV.  was  repealed  by  the  13  and  14  Vic.,  ch.  66,  together 
with  many  other  statutes.  The  first  section,  which  is  the 
repealing  one,  concludes  thus:  “Except  in  so  far  as  the 
7 VOL.  XXIII. 
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same  or  any  of  them  repeal  any  former  or  other  acts,  or 
parts  of  acts,  by-laws,  rules  or  regulations,  and  except  in  so 
far  as  the  same  may  affect  any  rates  or  taxes  for  the  present 
year,  or  any  rates  or  taxes  which  have  accrued  and  are  actu- 
ally due , or  any  remedy  for  the  enforcement  or  recovery  of  such 
rates  or  taxes , not  otherwise  provided  for  by  this  act,”  which 
by  the  second  section  came  into  force  on  the  1st  of  Janu- 
ary, 1851. 

The  plaintiffs  rely  on  these  exceptions  as  continuing  the 
power  given  to  the  sheriff  by  the  repealed  act,  6 Geo.  IV., 
to  make  the  conveyance  in  pursuance  of  the  sale. 

We  are  unable  to  construe  these  exceptions  as  having  or 
intended  to  have  any  further  effect  than  to  authorise  the 
collection  of  taxes  in  arrear  at  the  time  of  the  passing  the 
Act  13  & 14  Vic.,  and  the  continuation  of  proceedings  for 
that  purpose  commenced  under  the  repealed  statutes  ; and 
in  cases  where  no  new  enactment  has  been  made,  the  words 
4 4 not  otherwise  provided  for  by  this  act  ” seem  to  be  nuga- 
tory, for  the  act  provides  nothing  but  a repeal  to  take  effect 
on  a future  day.  Possibly  this  act  and  the  one  which  im- 
mediately follows  it  in  the  statute  book,  and  which  estab- 
lishes a new  system  of  assessment,  were  originally  framed 
as  one  ; and  the  latter  act  does,  in  fact,  contain  provisions 
as  to  taxes  on  lands  remaining  due  on  the  1st  of  January, 
1851.  (See  sec.  46  of  that  act.)  The  lapse  of  time  from 
the  day  when  the  repealing  act  was  passed,  (10th  of  August, 
1850,)  to  the  day  on  which  it  was  to  come  into  force,  gave  a 
sufficient  interval  to  complete  proceedings  commenced  under 
former  statutes,  for  which  the  new  act  did  not  provide,  and 
where  the  taxes  were  no  longer  in  arrear  to  the  municipal 
authorities. 

The  power  of  the  sheriff  to  convey  under  6 Geo.  IV..  was 
at  an  end  on  the  1st  of  January,  1851,  subject  to  the  ex- 
ceptions already  set  out,  and  which  exceptions  are  in  terms 
confined  to  the  case  of  4 4 rates  or  taxes  which  have  accrued 
and  are  actually  due,  or  any  remedy  for  the  enforcement  or 
recovery  of  such  rates  or  taxes.”  This  exception  was  evi- 
dently for  the  public  benefit,  that  the  municipalities  might 
not  loose  any  taxes  lawfully  imposed  and  due  to  them,  and  it 
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refers  only  to  taxes  due,  whereas  nothing  was  due  as  to  the 
taxes  for  which  this  land  was  sold,  as  the  purchaser  had 
paid  them.  It  appears  to  us  that  it  would  be  a forced  con- 
struction, to  hold  that  it  continued  the  sheriff ’s  power  to  con- 
vey from  August,  1S31,  when  the  purchaser  might  have  de- 
manded his  conveyance,  to  August,  1850,  when  the  act  was 
passed,  and  still  more  to  the  end  of  July,  1862,  when  the 
deed  was  executed.  We  are  not  called  upon  to  express  any 
opinion  on  the  supposition  that  the  statute  6 Geo.  IV.  had 
not  been  repealed  before  the  deed  was  made. 

We  think  the  postea  should  be  delivered  to  the  defendant. 

Judgment  for  defendant. 


Robinson  v.  The  Corporation  of  the  Town  of 
Stratford. 

Taxes — Statute  labour. 

Held , that  under  16  Vic.,  ch.  182,  and  22  Vic.,  ch.  99,  sec.  409,  statute 
labour  was  imposed  on  all  persons  assessed  on  the  assessment  roll  of  a 
town,  whether  residents  or  non-residents,  and  that  in  the  case  of  the 
latter  the  commutation  was  fixed  by  the  statute  at  2s.  6d.,  no  by-law 
being  necessary  unless  the  municipality  intended  to  fix  it  at  a higher  or 
lower  rate. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  for  the  recovery  of  the  sum  of  $1055  48c. 
for  money  paid  by  the  plaintiff  for  the  defendants,  at  their 
request ; and  by  consent  of  the  parties  the  following  case 
wTas  statedfor  the  opinion  of  the  court,  without  any  pleadings: 

CASE. 

The  plaintiff,  at  the  time  of  the  passing  of  the  by-law 
hereinafter  mentioned,  was  the  owner  of  lands  in  the  town 
of  Stratford,  in  the  county  of  Perth,  and  as  such  owner  was 
rated  and  assessed  on  the  assessment  roll  as  a non-resident 
for  the  ordinary  and  general  purposes  of  the  said  town. 

On  the  13th  day  of  June,  1859,  the  following  by-law  was 
passed  by  the  said  defendants  : 

“ By-law  No.  7/34. 

By -laiv  to  regulate  the  performance  of  statute  labour , and 
to  fix  the  amount  of  commutation  money  to  be  paid  in 
lieu  thereof. 

“ In  compliance  with  the  powers  vested  in  the  Municipal 
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Council  for  the  town  of  Stratford  by  the  Municipal  Corpo- 
rations Act  of  1858,  it  is  hereby  enacted, 

“1st.  That  any  person  liable  to  perform  statute  labour 
according  to  law  may  compound  for  such  duty,  if  he  or  she 
shall  think  tit,  on  or  before  the  first  day  of  July  of  the  pre- 
sent year,  and  on  or  before  the  first  day  of  June  in  each 
subsequent  year,  by  paying  to  the  town  clerk  the  sum  of 
two  shillings  and  six-pence  currency  for  each  day  which  he 
or  she  may  be  liable  to  work,  and  the  receipt  shall  be  his 
discharge  for  the  number  of  days  so  paid. 

“2nd.  That  every  person  liable  to  perform  statute  labour, 
and  not  compounded  for  as  aforesaid,  shall,  either  in  person 
or  by  an  able-bodied  substitute,  be  obliged,  under  the  direc- 
tion of  the  overseer  acting  for  his  division,  to  work  faith- 
fully and  diligently  in  making  or  repairing  the  streets  of 
the  ward  or  division,  allowing  eight  hours  to  each  day’s 
work,  and  shall  ^lso  bring  with  him  such  tools  as  he  may  be 
owner  of,  and  be  directed  by  the  overseer  to  bring,  for  and 
during  the  time  he  may  be  liable  to  work  on  the  said  road 
or  streets. 

“ 3rd.  That  every  person  liable  to  perform  statute  labour 
within  the  municipality,  and  not  having  compounded  for  the 
same,  who  shall  neglect  or  refuse,  after  being  duly  notified, 
to  attend  and  perform  his  labour  as  he  may  be  required  by 
the  overseer  at  the  time  and  place  appointed,  shall  forfeit 
and  pay  the  sum  of  five  shillings  fine,  and  all  costs,  for  each 
day  he  shall  so  neglect  or  refuse ; and  it  shall  be  the  duty 
of  the  overseer  to  make  complaint  of  all  such  persons  to  the 
mayor  or  other  magistrate  having  jurisdiction. 

“4th.  That  the  wards  of  the  town  shall  be  divisions  for 
the  performance  of  statute  labour,  and  the  councillors  of 
each  ward  shall  be  a committee  to  direct  how  and  in  what 
place  such  labour  shall  be  performed,  also  appoint  an  over- 
seer for  the  road.  All  commutation  money  shall  be  appro- 
priated to  the  ward  in  which  it  is  raised,  and  shall  bo 
expended  under  the  direction  of  the  committee  of  the  ward 
in  the  improvement  of  the  streets  and  side-walks. 

“ 5th.  One  overseer  shall  be  appointed  for  each  ward, 
who  shall  superintend  the  performance  of  the  work,  and 
give  notice  to  those  upon  his  list  of  the  time  and  place  of 
commencement,  notice  to  be  given  at  least  two  days  pre- 
vious ; and  for  every  day  an  overseer  may  be  employed  more 
than  his  own  labour  amounts  to,  he  shall  be  allowed  the  sum 
of  one  dollar  per  day  as  remuneration  for  his  services. 

“ Passed,  13  June,  1859. 

[L.S]  (“Signed,)  “ J.  C.  W.  Daly,  Mayor. 

“ Alex.  Leitch,  Clerk. 
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“We  hereby  certify  that  the  foregoing  is  a true  and  cor- 
rect copy  of  by-law  No.  84,  to  regulate  the  performance  of 
statute  labour. 

[L.S]  (Signed,)  “ P.  R.  Jarvis,  Deputy-Reeve. 

“ John  Hamilton,  Town  Clerk.” 

That  the  above-mentioned  sum  of  $1055  48  was  paid  by 
the  plaintiff  to  the  defendants  as  the  amount  claimed  against 
him  as  statute  labour  tax  for  the  year  1859,  for  some  eight 
hundred  lots  on  what  is  known  as  “ The  Arnold  and  Robin- 
son Survey”  of  lots  45,  46,  and  47,  in  the  first  concession 
of  South  Easthope,  in  the  town  of  Stratford.  And  the  said 
money  was  paid  under  the  following  protest : — 

“ In  the  matter  of  the  assessment  of  the  Arnold  and 
Robinson  survey  of  lots  45,  46  and  47,  in  the  first  conces- 
sion of  South  Easthope,  in  the  town  of  Stratford. 

“To  A.  McGregor,  Esq.,  Treasurer,  Stratford. 

“Sir. — In  forwarding  you  bank  order  for  the  sum  of 
$3182  20,  being  the  full  amount  certified  by  you  as  due  up 
to  the  first  day  of  May  last  for  taxes  on  that  portion  of  the 
above  property  comprised  in  schedule  A.  attached  to  the 
judgment  of  Read  Burritt,  Esquire,  judge  of  the  county 
court  of  the  county  of  Perth,  and  bearing  date  the  16th  day 
of  August,  1862,  I beg  to  notify  you  that  in  consequence  of 
your  threat  at  once  to  return  the  list  of  the  said  lands  to 
the  sheriff  for  sale,  under  the  provisions  of  the  statute  in 
that  behalf,  the  sum  of  $3182  20  is  now  paid,  but  under  the 
following  protest : First — I protest  against  the  sum  of 
$1055  48,  part  of  the  sum  above  charged,  as  being  a tax 
against  the  said  lands  for  statute  labour  in  the  year  1859, 
with  10  per  cent,  added  thereto  up  to  the  first  day  of  May, 
1862,  the  said  tax  being  altogether  illegal.  Secondly — &c., 
&c.,  &c.  And  further,  I give  you  notice  that  proceedings 
will  be  instituted  to  recover  back  the  said  several  charges 
above  protested  against  at  the  earliest  day. 

“I  am,  Sir, 

“ Your  obedient  servant, 

“Fred.  Fras.  Carruthers, 

“ Agent  and  attorney  for  the  above  estate.  ” 

That  the  said  land  is  a large  open  waste  of  about  175 
acres,  embraced  within  the  limits  of  the  said  town  of  Strat- 
ford, surveyed  and  laid  out  by  the  plaintiff  into  small  lots 
for  the  purpose  of  sale,  but  unsold  and  unenclosed,  and  used 
as  a general  common. 

The  plan  of  the  said  survey  was  registered. 

The  questions  for  the  opinion  of  the  court,  are,  1.  Whether 
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the  plaintiff,  who  as  a non-resident  is  assessed  on  the  assess- 
ment roll  for  the  general  purposes  of  the  town,  is  liable  to 
a statute  labour  tax,  or  to  commute  therefor,  under  the 
statute.  If  yea,  then 

2.  Whether  a by-law  of  the  corporation  was  necessary, 
and  if  so,  was  said  by-law  No.  34  sufficient  for  the  purpose. 

If  the  court  shall  find  on  the  first  question  in  the  affirma- 
tive, and  a by-law  is  not  necessary,  or  if  necessary,  and 
the  by-law  above  mentioned  is  sufficient,  then  the  plaintiff 
to  be  nonsuited ; but 

If  the  first  question  is  answered  in  the  negative,  or  if  a 
by-law  is  necessary,  and  the  above  by-law  is  insufficient, 
then  judgment  to  be  entered  for  the  plaintiff,  for  $1055.48, 
and  costs  of  suit. 

Carruthers , for  the  plaintiff. 

M.  C.  Cameron,  Q.C.,  for  defendants. 

The-  statutes  referred  to  are  cited  in  the  judgment. 

Deaper,  C.J.,  delivered  the  judgment  of  the  court. 

The  by-law  set  out  in  this  case  was  passed  on  the  13th  of 
June,  1859,  before  the  Consolidated  Statutes  of  Upper 
Canada  came  into  force,  which  was  on  the  5th  of  December 
of  that  year.  The  Municipal  Institution  Act,  passed  on  the 
16th  of  August,  1858,  must  be  referred  to  as  to  the  power  of 
this  town  council  to  pass  such  a by-law.  The  317th  section 
of  that  act,  among  other  things,  authorizes  the  passing  of 
by-laws,  “ 1.  For  empowering  any  person  (resident  or  non- 
resident) liable  to  statute  labour  within  the  municipality  to 
compound  for  such  labour,  for  any  term  not  exceeding  five 
years,  at  any  sum  not  exceeding  one  dollar  for  each  day’s 
labour.  2.  For  providing  that  a sum  of  money,  not  ex- 
ceeding one  dollar  for  each  day’s  labour,  may  or  shall  be 
paid  in  commutation  of  such  statute  labour.  3.  For  in- 
creasing or  reducing  the  number  of  day’s  labour  to  which 
the  persons  rated  on  the  assessment  roll  or  otherwise  shall 
be  liable,  in  proportion  to  the  statute  labour  to  which  such 
persons  are,  in  respect  of  the  amounts  at  which  they  are 
assessed,  or  otherwise,  respectively  liable.” 

The  409th  section  of  that  statute,  which  was  referred  to 
on  the  argument,  is  apparently  retroactive  only,  except  as 
to  the  16  Vic.,  ch.  182. 
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The  Assessment  Consolidation  Act  must  also  be  referred 
to,  16  Vic.,  ch.  182.  The  36th  section  of  this  act  fixes  the 
number  of  days’  statute  labour  which  each  person  assessed 
on  the  assessment  roll  of  any  township  shall  be  liable  to, 
regulated  by  the  amount  at  which  his  property  is  assessed, 
unless  the  municipality  of  such  township  shall  have  directed 
by  by-law  that  a sum  of  money  shall  be  paid  in  commutation 
of  such  labour,  when  such  sum  is  to  be  added  in  a separate 
column  in  the  collector’s  roll,  and  to  be  collected  as  any 
ordinary  tax ; and  provided,  that  the  municipal  council  of 
every  township  may,  by  by-law,  reduce  or  increase  the  num- 
ber of  days’  labour,  &c.  (In  substance  being  like  the  fore- 
going sub-section  3 of  section  317  of  the  Municipal  Institu- 
tions Act  of  1858,  which  was  apparently  founded  on  this 
provision.) 

These  provisions  gave  rise  to  doubts  as  to  the  power  of 
incorporated  towns  and  villages,  when  set  apart  from  the 
township  or  townships  in  which  the  same  are  situate,  to  assess 
or  impose  statute  labour  in  the  same  manner  as  townships 
might  do.  The  409th  section  of  the  Municipal  Institutions 
Act  of  1858,  was  passed  to  remove  any  such  doubt ; and  it 
declares  that  the  several  acts,  12  Vic.,  ch.  81,  13  & 14  Vic., 
ch.  64,  and  16  Vic.,  chaps.  181  and  182,  gave  the  same  powers 
to  incorporated  towns  when  set  apart  from  the  townships  in 
which  they  were  situated,  in  respect  to  the  assessment  and 
imposition  of  statute  labour,  as  are  by  those  acts  conferred 
upon  townships. 

Beading  the  36th  and  38th  sections  of  the  Assessment  Act 
with  this  declaratory  clause,  it  appears  to  us  that  the  legis- 
lature intended  that  incorporated  towns,  when  set  apart  from 
the  townships  in  which  they  were  situated,  should  be  placed 
on  the  same  footing  as  regards  statute  labour  as  townships 
were  by  that  act  placed,  and  that  every  person  assessed  on 
the  assessment  roll  of  such  a town  would  be  liable  to  per- 
form statute  labour  according  to  the  table  set  out  in  the 
36th  section,  unless  the  municipality  of  the  town  directed  by 
by-law  that  a sum  of  money  be  paid  in  commutation  of  such 
labour. 

The  first  section  of  the  by-law  set  out  in  this  case  appears 


104  queen’s  bench,  michaelmas  term,  27  vie.,  1868. 

to  me  to  have  been  intended  to  take  effect  under  this  provi- 
sion. It  is  as  follows  : “ That  any  person  liable  to  perform 
statute  labour  according  to  law  may  compound  for  such  duty, 
if  he  or  she  shall  think  fit,  on  or  before  the  first  day  of  July  of 
the  present  year,  and  on  or  before  the  first  day  of  June  in 
each  subsequent  year,  by  paying  to  the  town  clerk  the  sum  of 
2s.  6d.  currency  for  each  day  which  he  or  she  may  be  liable 
to  work,  and  the  receipt  shall  be  his  discharge  for  the  num- 
ber of  days  so  paid.”  The  38th  section,  however,  is  limited 
to  residents  as  regards  persons  not  assessed  as  owners  of  pro- 
perty, though  not  so  limited  as  regards  those  who  are  thus  as- 
sessed.^) The  provisions  of  the  37th  section,  for  enforcing  the 
collection  of  the  commutation  money, are  obviously  inapplica- 
ble to  non-residents.  The  38th  section  is  intended  to  supply 
the  remedy  as  to  non-residents, and  every  one  of  these  who  has 
required  his  name  to  be  entered  on  the  assessor’s  roll  shall 
be  admitted  to  perform  statute  labour  as  a resident,  and  shall 
be  liable  to  a fine  for  non-performance  thereof,  as  if  he  were 
a resident,  and  if  he  shall  not  have  performed  his  statute 
labour,  or  paid  commutation,  the  overseer  of  highways  (who 
may  be  appointed  in  towns  as  well  as  townships,  under  sec- 
tion 242  of  the  Municipal  Institutions  Act  of  1858)  shall 
return  him  as  a defaulter  to  the  town  clerk,  before  the  1st 
day  of  September,  and  thereupon  the  clerk  shall  enter  the 
commutation  for  statute  labour  against  his  name  in  the  col- 
lector’s roll ; and  if  at  any  time  before  the  first  day,  of  May 
next  ensuing  any  owner  of  non-resident  land  shall,  &c» — giv- 
ing a very  considerable  advantage  under  certain  circum- 
stances to  the  non-resident  owner  of  separate  parcels  of  land, 
in  respect  to  statute  labour,  who  pays  his  taxes  and  com- 
mutation money  before  the  1st  of  May. 

It  appears  to  us,  therefore,  that  under  the  16  Vic.,  ch. 
182,  and  without  the  aid  of  any  by-law,  statute  labour  is 
imposed  on  all  persons  assessed  on  the  assessment  roll  of 
the  town, whether  residents  or  non-residents ; and  that  in  the 
case  of  non-residents  the  commutation  is  fixed  by  the  statute, 


• (a)  By  this  section  every  male  inhabitant  21  years  old,  who  is  not  asses- 

sed on  the  roll,  is  liable  either  to  pay  a commutation  or  to  perform  two 
days  statute  labour. 
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unless  the  municipality  exercise  the  power  given  them  by 
the  36th  section,  or  the  somewhat  more  extensive  power 
given  by  the  817th  section  of  the  Municipal  Institutions  Act 
of  1858,  under  which  they  may  provide  that  a sum  of  money 
not  exceeding  one  dollar  may  or  shall  be  paid  in  commuta- 
tion of  statute  labour. 

We  think,  therefore,  that  a by-law  would  only  be  indis- 
pensable where  the  commutation  was  either  more  or  less 
than  half  a dollar  for  each  day’s  statute  labour.  We  treat 
the  word  composition,  used  in  the  first  section  of  the  by-law, 
as  meaning  commutation. 

On  the  whole,  we  are  of  opinion  that  the  plaintiff,  who  as 
a non-resident  is  assessed  on  the  assessment  roll,  was  liable 
to  the  performance  of  statute  labour,  or  to  commute  for  the 
same,  under  the  statute  16  Vic.,  ch.  182,- sections  36  and 
38 ; and  that  a by-law  was  not  necessary,  unless  the  muni- 
cipality intended  to  fix  the  commutation  at  a higher  or 
lower  rate  than  2s.  6d.  for  each  day’s  statute  labour. 

The  plaintiff  must,  therefore,  be  nonsuited. 

Judgment -for  defendants. 


McDonald  v.  Robillard. 

Sale  for  taxes — T wo  lots  improperly  assessed  together. 

Lot  18  and  the  west  part  of  19,  containing  together  200  acres,  were  granted 
to  B.  in  one  patent,  and  in  the  same  year  the  east  part  of  lot  19,  156 
acres,  was  granted  to  one  S.  B.’s  land  being  in  arrear  for  eight  years 
was  returned  to  the  treasurer  as  18  and  the  west  part  of  19,  200  acres, 
and  the  sheriff  in  1848  sold  and  conveyed  to  the  plaintiff  135  acres  of 
lot  19,  which  would  include  part  of  the  land  granted  to  S.  Held,  that 
the  sale  was  illegal,  and  could  not  be  upheld  even  as  to  that  portion  of 
19  granted  to  B.,  for  lot  18  and  the  west  part  of  19  should  each  have 
been  separately  charged,  and  sold  for  its  own  arrears. 

Ejectment  for  135  acres  of  land,  being  composed  of  the 
south-west  part  of  lot  19,  in  the  tenth  concession  of  Finch. 
Appearance  for  the  whole.  The  plaintiff’s  notice  of  title 
was  under  a sheriff’s  deed,  the  defendant’s  by  possession. 

The  trial  took  place  in  November,  1863,  at  Cornwall, 
before  John  Wilson,  J. 

It  was  admitted  that  in  1807  letters  patent  under  the 
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great  seal  issued,  granting  to  Elizabeth  Boice  the  broken 
lot  number  18,  and  the  western  part  of  the  broken  lot  num- 
ber 19,  in  the  tenth  concession  of  the  township  of  Finch,  the 
description  of  which  commenced  at  the  south-wrest  angle  of 
number  18,  and  then  ran  north  66°  east  38  chains  46  links, 
more  or  less,  to  the  land  granted  to  Boxana  Stata ; thence 
north  24®  west  to  the  allowance  for  road  between  Finch  and 
Cambridge ; thence  south  74®  west  to  the  limit  between  lots 
numbers  18  and  17  ; thence  south  24°  east  to  the  place  of 
beginning;  containing  200  acres,  with  an  allowance  for  road 
between  lots  18  and  19  ; and  that  in  the  same  year  a like 
grant  was  made  to  Boxana  Stata  of  the  eastern  part  of  the 
same  lot  number  19,  containing  156  acres.  The  description 
commenced  at  the  south-east  angle  of  number  19,  and  ex- 
tended 27  chains  14  links,  more  or  less,  to  the  land  granted 
to  Elizabeth  Boice.  It  was  also  admitted  that  the  land 
granted  to  Elizabeth  Boice  was  in  arrear  for  eight  years 
taxes  up  to  the  1st  of  July,  1844,  and  that  the  treasurer 
included  that  land  in  his  return  to  the  court  of  quarter 
sessions  as  in  arrear  up  to  the  1st  of  July,  1844,  thus : — 

“ Finch,  18  and' west  part  19,  tenth  concession,  200  acres, 
eight  years,  £3  5s.” 

On  this  return  the  clerk  of  the  peace  issued  a warrant  to 
the  sheriff  for  the  sale  of  the  respective  lots  included  in  the 
return,  on  which,  among  other  lots  in  Finch,  was  an  entry 
thus  : 18  & W.  P.  19, — 10, — 200,-8, — £3  5s.,  in  columns 
respectively  headed,  lots,  concession,  number  of  acres, 
number  of  years,  amount. 

It  was  further  admitted  that  there  was  no  distress  upon 
the  land  : that  the  sale  was  regular : that  one  hundred 
and  thirty-five  acres  of  lot  number  19,  in  the  tenth  conces- 
sion of  Finch,  were  sold  for  the  arrears  thus  specified  in  the 
treasurer’s  return  and  clerk  of  the  peace’s  warrant ; and  that 
the  sheriff  on  the  22nd  of  July,  1848,  sold  and  conveyed  to 
the  plaintiff,  by  deed  of  that  date,  in  consideration  of  £3  5s., 
that  parcel  of  land  composed  of  the  south-west  part  of  lot 
number  19,  in  the  tenth  concession  of  the  township  of  Finch, 
containing  by  admeasurement  one  hundred  and  thirty-five 
acres,  to  be  apportioned  according  to  the  statute. 
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The  lots  in  Finch  numbered  from  west  to  east,  and  the 
concessions  from  south  to  north.  The  town  line  between 
the  townships  of  Finch  and  Cambridge  in  going  from  west 
to  east  had  a more  southerly  direction  than  the  concession 
lines  in  the  township  of  Finch,  and  thus  the  lots  in  the 
tenth  concession  of  Finch  were  gradually  diminished  to- 
wards the  east  end  of  that  township,  and  containing  less 
than  200  acres,  were  spoken  of  or  granted  as  broken  lots. 

The  learned  judge  directed  a verdict  for  the  defendant, 
with  leave  reserved  to  the  plaintiff  to  move  to  enter  a verdict 
for  him,  if  the  court  should  be  of  opinion  that  he  was  entitled 
to  recover  any  part  of  lot  number  19. 

Brougli,  Q.C.,  obtained  a rule  nisi  accordingly,  referring 
to  JDoe  v.  Edwards,  5 U.  C.  B.  594;  Munro  v.  Grey,  12  U. 
C.  R.  647 ; Fraser  v.  Mattice,  19  U.  C.  B.  150 ; Bidout  v. 
Ketchum,  5 C.  P.  50  ; Peck  v.  Munro,  4 C.  P.  368. 

Kerr  shewed  cause. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  entirely  agree  with  the  learned  judge  who  tried  this 
cause. 

We  take  the  law  to  be  that  every  lot  separately  surveyed, 
and  separately  designated  in  the  grant  thereof,  and  so 
returned  to  the  treasurer,  is  separately  subject  to  taxation, 
and  to  sale  if  the  taxes  remain  inarrear  contrary  to  law  ; and 
that  each  lot  so  surve}7ed,  designated  and  returned,  is  to  be 
charged  and  sold  accordingly. 

In  this  case  the  Crown  granted  lot  number  18  and  the 
west  part  of  number  19  together,  containing  200  acres, 
without  stating  the  number  of  acres  in  either,  but  distin- 
guishing number  18  as  granting  the  whole,  and  number  19 
as  granting  a part  only,  which  part,  however,  it  appears 
from  the  description  put  in,  was  separated  from  number  18 
by  an  allowance  for  road.  By  comparing  the  description  of 
the  grant  to  Elizabeth  Boice  with  that  to  Boxana  Stata,  it 
is  obvious  that  the  latter  contained  by  far  the  largest  part  of 
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number  19.  Nevertheless  135  acres  of  number  19,  rather 
more  than  two-tliirds  of  it,  if  it  were  a full  lot  of  200  acres, 
have  been  sold  for  taxes  due  upon  the  smaller  portion  of 
this  lot  and  upon  the  whole  of  number  18. 

It  is  urged  however  that  the  sale,  if  void  as  to  all  that  part 
of  number  19  not  granted  to  Elizabeth  Boice,  is  good  for 
that  part,  and  to  that  extent  the  rule  should  be  made  abso- 
lute ; and  that  under  the  5th  section  of  the  act  7 W.  XV., 
ch.  19,  the  sheriff  is  authorised  “ to  put  up  and  adjudge  to 
the  purchaser  of  any  part  of  a lot  liable  to  be  sold  for  such 
arrears,  such  part  of  the  lot  as  he  may,  in  his  discretion, 
think  best  for  the  interest  of  the  proprietor.”  We  under- 
stand by  this,  that  for  taxes  due  on  any  given  lot — say  in 
this  case  on  number  18,  or  on  the  west  part  of  number  19 — 
the  sheriff  might  put  up,  &c.,  such  part  of  either  lot  respec- 
tively as  he  might  deem  best.  But  we  do  not  understand 
that  because  upwards  of  thirty-five  years  before  the  sale 
the  one  lot  and  a part  of  the  other  had  been  granted  to  the 
same  person  as  200  acres,  he  could  put  up  the  whole  part 
of  number  19  and  sell  it  for  taxes  due  on  it  and  on  number 
18  also. 

The  tax  on  wild  lands  during  the  eight  years  prior  to  the 
1st  of  July,  1844,  was  a tax  by  the  acre,  and  the  amount  of 
tax  on  each  of  these  lots  was  or  should  have  been  imposed 
according  to  the  number  of  acres  which  each  contained. 
Instead  of  this,  the  two  hundred  acres  composed  of  different, 
and  as  it  seems  not  actually  adjacent  lots,  as  a road  divided 
them,  have  been  treated  as  blended  into  one  parcel,  each 
part  of  which  was  liable  to  be  sold  for  taxes  accruing  on 
any  other  part.  The  consequence  would  be,  that  the  owner 
of  the  west  part  of  number  19,  who  is  not  necessary  the 
owner  of  number  18,  could  not  redeem  his  land  without 
paying  the  taxes  on  it  and  upon  number  18  also. 

There  are  several  decisions  which  shew  that  a sale  which 
would  have  such  a consequence  cannot  be  upheld. 

Rule  discharged. 
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Allan  v.  Hamilton. 

Sale  for  taxes — Redemption. 

The  land  in  question  was  sold  in  October,  1860,  for  the  taxes  of  1855,  6,  7, and 
9,  under  a warrant  dated  nth  June,  i860,  the  amount  paid  by  the  pur- 
chaser being  $31.51.  In  January,  1861,  the  plaintiff  applied  to  the  treas- 
urer to  know  the  amount  of  taxes  then  dueonthelot,  and  was  told  $37.48 
for  the  years  1855  to  i860,  inclusive,  which  he  paid,  and  took  a receipt  as 
for  the  taxes  of  those  years.  The  treasurer  in  March,  1861,  went  to  the 
sheriff’s  office  and  caused  an  entry  to  be  made  in  the  book  of  sales  oppo- 
site to  this  lot,  that  the  taxes  had  been  paid  within  two  months  after  the 
sale,  that  he  would  pay  the  purchaser  the  redemption  money,  and  no 
deed  was  to  be  given.  The  sheriff  and  the  treasurer  afterwards  saw  the 
purchaser  and  told  him  what  had  been  done ; but,  for  some  reason  not 
explained,  the  sheriff  subsequently  executed  to  him  a deed. 

Held,  that  the  land  had  been  redeemed,  the  plaintiff  having  substantially 
complied  with  the  provisions  of  Consol.  Stat.  U.  O,  ch.  55,  sec.  148. 

Trespass,  for  breaking  and  entering  the  north  half  of  lot 
number  14  in  the  12th  concession  of  South  Norwich. 

Pleas . — 1.  As  to  a portion  of  the  close,  commencing  at  the 
north  east  angle  of  the  said  north  half,  thence  running  west 
a sufficient  distance  along  in  front  of  the  concession,  and 
thence  south  through  to  the  back  of  the  said  half  lot,  to 
form  a parallelogram  containing  sixty  acres — that  the  plain- 
tiff was  not  possessed.  2.  That  at  the  time  of  the  alleged 
trespasses  the  land  mentioned  in  the  first  j)lea  was  defend- 
ant’s. 3.  To  the  residue,  not  guilty. 

The  issues  were  tried  in  October,  1863,  at  Woodstock 
before  Hagarty , J.  The  record  was  amended  by  consent, 
confining  the  plaintiff’s  charge  of  trespass  to  the  sixty 
acres  to  which  the  first  and  second  pleas  applied ; and  the 
plaintiff’s  title,  subject  to  the  evidence  to  be  given,  was 
admitted. 

The  trespass  to  these  sixty  acres  was  proved,  in  order  to 
establish  the  extent  of  damages,  and  the  defendant  went 
into  evidence  of  his  title.  It  appeared  that  these  lands  were 
entered  on  the  non-resident  roll  as  in  arrear  for  taxes,  and 
that  the  treasurer  of  the  county  of  Oxford  issued  a warrant 
to  the  sheriff  of  that  county  to  sell  these  lands  for  the  taxes 
for  the  years  1855,  1856,  1857,  and  1859.  The  warrant 
was  dated  the  11th  of  June,  1860,  and  was  received  by  the 
sheriff  on  that  day*  The  sale  was  advertised  for  the  9th  of 
October,  1860,  on  which  day  the  lot  was  put  up,  and  one  David 
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Glass  agreed  to  become  the  purchaser  of  86  acres  of  it,  pay- 
in  the  amount  of  taxes  in  arrear,  &c.  Afterwards  he  re- 
fused to  complete  the  purchase,  and  the  lot  was  again  put 
up  for  sale  on  the  16th  of  October,  1860,  and  Joseph  Jeffrey 
became  the  purchaser  of  60  acres,  and  paid  the  sheriff  the 
sum  of  $31.51,  the  amount  of  taxes  and  costs.  The  certifi- 
cate of  sale  to  him  was  dated  9th  October,  1861. 

In  January,  1861,  the  plaintiff’s  agent,  Mr.  Whitney,  ap- 
plied to  the  treasurer  to  know  what  amount  of  taxes  was 
due,  and  the  treasurer  in  answer  stated  the  sum  to  be  $37.48, 
for  the  years  1855,  1856,  1857,  1858,  1859,  and  1860. 
This  sum  was  paid  to  the  treasurer,  who  gave  a receipt  for 
the  same,  dated  24th  January,  1861,  as  foilows  : 

“ $37.48.  Received  from  J.  W.  G.  Whitney,  Esq.,  the  sum 
of  $37.48,  the  amount  of  taxes  on  the  undermentioned  lands 
for  the  period  specified  opposite  each.  N.  J 14,  12  con. 
South  Norwich,  for  years  1855,  6,  7,  8,  9,  and  ’60. 

James  Kintkea,  Treasurer.” 

In  his  evidence  the  treasurer  stated  that  he  could  not  give 
the  usual  redemption  receipt,  as  the  sheriff  had  not  then 
made  his  return,  and  he  therefore  did  not  know  the  amount 
of  costs  incurred. 

In  March,  1861,  the  sheriff  made  a return  of  sales  under 
the  warrant,  which  included  the  sale  of  sixty  acres  to 
Jeffrey  as  above  stated.  The  treasurer  then  wrent  to  the 
sheriff’s  office,  and  caused  this  memorandum  to  be  made  in 
the  book  kept  there  relating  to  these  sales,  opposite  to  the 
entry  of  this  half  lot : — 

“ The  taxes  on  this  lot  were  actually  paid  within  two 
months  after  sale.  Mr.  Kintrea  will  pay  Mr.  Jeffrey  the 
redemption  money.  No  deed  to  be  given.” 

The  amount  the  sheriff  was  directed  to  levy  by  the  war- 
rant for  taxes  due  on  this  half  lot  was  $25.57,  and  the 
taxes  for  the  year  1860  amounted  to  $11.91,  making  to- 
gether the  sum  of  $37.48  paid  by  the  plaintiff.  Some  time 
after  this  the  treasurer  and  the  sheriff  saw  Jeffrey,  and  told 
him  what  had  been  done,  and  to  come  and  get  the  money,  as 
he  could  not  get  a deed.  However,  on  the  10th  of  October, 
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1861,  the  sheriff  executed  a deed  of  the  sixty  acres  to  Jef- 
frey, in  the  statutory  form,  reciting  that  the  sale  took  place 
on  the  9th  day  of  October,  1860.  By  indenture  dated  17th 
of  February,  1862,  Jeffrey  conveyed  the  sixty  acres  to  the 
defendant. 

A verdict  was  rendered  for  the  plaintiff  for  $200,  with 
leave  reserved  to  defendant  to  move  to  enter  a verdict  for 
him,  if  the  court  should  be  of  opinion  that  on  the  evidence 
he  was  entitled  to  succeed. 

Beard  obtained  a rule  nisi  to  enter  a verdict  for  the  de- 
fendant, on  the  grounds,  first,  that  the  land  in  question  was 
the  property  of  the  defendant  under  the  deeds  proved  ; and, 
second,  that  the  land  having  been  sold  and  not  redeemed 
within  the  twelve  months,  the  plaintiff  was  not  possessed 
thereof  so  as  to  be  able  to  maintain  trespass. 

C.  Robinson , Q.  C.,  shewed  cause.  He  objected  that  the 
deed  to  Jeffrey  was  made  too  soon,  that  the  sale  to  him  was 
on  the  16th  of  October,  1860,  and  the  deed  was  executed  on 
the  10th  of  October,  1861,  and  consequently  within  less 
than  twelve  months  after  the  sale  : that  there  were  no  taxes 
due  and  in  arrear  for  five  years  when  the  treasurer’s  war- 
rant was  issued  on  the  11th  June,  1860,  for  that  the  taxes 
for  the  year  1855  were  not  due  and  in  arrear  on  the  11th 
of  June  of  that  year ; and  that  if  the  warrant  and  the  sale 
under  it  were  regular,  the  land  was  redeemed  within  the 
twelve  months  next  after  the  sale,  by  the  payment  proved. 

He  referred  to  In  re  Sheriff  of  Newcastle,  Dr  a.  Bep. 
515  ; Boulton  v.  Buttan,  2 O.  S.  862  ; McBride  v.  Gardham, 
8 C.  P.  296 ; Ford  v.  Proudfoot,  9 Grant  Chy.  Bep.  478 ; 
Montforton  v.  Bondit,  1 U.  C.  B.  862 ; Mair  v.  Holton,  4 
U.  C.  D.  507. 

Beard , contra,  gave  up  the  first  point,  but  contended  that 
the  warrant  must  be  deemed  sufficient  proof  that  the  taxes 
for  1855  were  five  years  in  arrear  when  issued,  as  it  was 
not  shewn  that  they  were  not  due  on  the  11th  of  June, 
1855,  for  that  year ; and  that  at  all  events  they  were  in 
arrear  for  1855  on  the  1st  October  in  that  year,  and  the 
sale  was  not  until  the  16th  of  October,  1860.  He  also  con- 
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tended  that  the  sale  was  effectual  notwithstanding  the  pay- 
ment proved ; that  the  treasurer’s  receipt  and  his  evidence 
shewed  the  money  was  paid  by  the  plaintiff  for  the  years  men- 
tioned ; that  he  directed  the  treasurer  to  appropriate  and 
he  did  appropriate  the  money  to  pay  the  taxes  for  the  years 
named ; and  that  the  difference  between  $25.57,  the  sum 
ordered  by  the  warrant  to  be  levied,  and  $81.51,  the  sum 
paid  by  Jeffrey,  was  the  amount  of  the  expenses  of  the 
sale,  which  were  thus  left  uncovered : that  the  treasurer 
could  not  relieve  the  lands  from  the  sale  by  reciving  less 
than  the  whole  redemption  money,  and  therefore  the  sale 
was  effectual : that  the  sheriff’s  certificate  to  Jeffrey  there- 
fore continued  effectual,  and  if  the  deed  already  given  was 
inoperative,  another  might  yet  be  given,  and  therefore  the 
plaintiff  was  not  in  law  in  possession  of  the  land,  his  title 
being  defeated,  and  he  could  not  maintain  trespass. 

Draper, C.  J.,  delivered  the  judgment  of  the  court. 

During  the  argument  we  were  referred,  on  the  different 
points  raised,  to  the  Consol.  Stat.  U.  C.,  ch  55,  secs.  118  128, 
124,  126, 140,  141,  148  and  149.  We  do  not  however  find 
it  necessary  to  consider  any  other'  portion  of  them  than 
the  148th  section,  for  we  have  arrived  at  the  conclusion  that 
on  the  facts  stated  the  plaintiff  is  entitled  to  our  judgment 
as  having  substantially  complied  with  its  provisions,  and 
consequently  having  redeemed  his  land  after  sale. 

He  was  clearly  right  in  going  to  the  treasurer  after  the 
sale  to  ascertain  what  was  due,  and  to  pay  it.  We  agree 
that  the  treasurer  could  not  accept  a payment  ”on  account” 
after  the  issuing  of  the  warrant.  Whether  these  words  ”on 
account”  (sec.  126)  mean  a partial  payment  of  the  sum  with 
which  the  land  in  question  was  charged  in  the  warrant,  or 
that  the  duty  and  authority  of  the  treasurer  to  receive  taxes 
on  land  included  in  the  warrant  after  it  is  placed  in  the 
sheriff’s  hands  and  before  it  is  executed  are  suspended, 
makes  no  difference  in  our  opnion.  If  the  former,  we  think 
it  was  not  partial,  but  a full  payment  of  the  sums  charged  in 
the  warrant.  If  the  latter,  the  148th  section  authorises 
the  owner  to  pay  and  the  treasurer  to  receive  after  the  land 
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has  been  sold,  provided  it  is  done  within  one  year  from  the 
day  of  sale. 

At  the  date  of  the  payment  the  sheriff  had  not  made  the 
return  to  the  treasurer,  which  by  the  148rd  section  he 
should  have  made  within  one  month  after  the  sale.  For 
want  of  this  return  he  misled  the  plaintiff  as  to  the  amount 
charged  under  the  warrant  against  the  plaintiff’s  land,  for 
he  only  stated  the  taxes,  omitting  the  costs.  He  also 
charged  and  received  a further  sum  for  the  year  1860,  suffi- 
cient in  amount  to  cover  the  costs,  and  the  ten  per  cent,  to 
which  Jeffrey  as  purchaser  was  entitled.  In  March,  1861; 
the  treasurer  got  from  the  sheriff  the  return  which  should 
have  been  made  in  the  November  preceding,  and  went  to 
the  sheriff’s  office  and  made  an  entry,  charging  himself 
with  the  receipt  of  what  the  warrant  authorised  to  be  levied 
on  this  land,  and,  with  the  sheriff,  gave  the  purchaser  notice 
that  he  would  re-pay  him.  He  swears  that  for  want  of  the 
sheriff’s  return  he  could  not  give  the  plaintiff  the  formal 
receipt  for  the  redemption  money ; but  the  want  of  this 
does  not  prejudice  either  the  purchaser  or  the  defendant. 
After  the  entry  in  the  sheriff’s  books,  and  the  statement  by 
the  treasurer  to  the  purchaser,  Jeffrey,  to  come  and  get  the 
money,  we  do  not  understand  why  the  sheriff  made  the 
deed.  We  think  the  treasurer  must  be  treated,  as  he  was 
and  according  to  his  evidence  is  willing  to  be,  as  having 
received  the  redemption,  money,  and  then  the  right  of  the 
purchaser  to  get  a conveyance  from  the  sheriff  was  extin- 
guished; and  it  is  only  contended  for  the  defendant  that  he 
has  a right  to  a conveyance.  He  admits  that  the  deed 
made  is  ineffectual. 

The  case  of  Boulton  v.  Ruttan,  (2  0.  S.  362,)  is  in  prin- 
ciple strong  for  the  plaintiff,  though  there  is  a mistake  in  the 
printed  report,  as  the  defendant  succeeded  at  the  trial. 
There  is  at  least  as  much  reason  in  treating  the  redemption 
money  as  paid  to  the  treasurer  in  this  case,  by  his  ac- 
knowledgment that  he  holds  it  and  is  prepared  to  pay  it 
to  the  purchaser,  as  there  was  in  Boulton  v.  Ruttan  to 
uphold  the  payment  of  redemption  money  by  a stranger, 
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who  volunteers  the  payment,  as  enuring  to  defeat  the 
purchaser. 

We  think  the  rule  should  be  discharged. 

Eule  discharged. 


McLennan  v.  McMonies  et  al. 

Promissory  note — Judgment  recovered  by  prior  holder. 

It  is  no  defence  to  an  action  by  endorsee  against  the  maker  of  a note,  that 
a prior  endorsee,  while  the  holder,  and  before  the  plaintiff  took  it,  recov- 
ered judgment  against  defendant  and  the  payee. 

Declaration  on  a promissory  note  made  by  defendants,  payable  to  T.,  and 
by  T.  endorsed  to  the  plaintiffs.  Plea,  that  after  the  delivery  of  the  note 
to  T.  he  endorsed  it  to  the  Bank  of  Montreal,  who  being  the  holders 
sued  and  obtained  a judgment  thereon  against  defendants  and  T. ; and 
that  the  note  was  not  transferred  to  the  plaintiff  until  it  was  overdue, 
and  after  the  recovery  of  said  judgment. 

Held , on  demurrer,  (affirming  the  judgment  of  the  County  Court),  no 
answer. 

Declaration. — That  the  defendants,  on  the  15th  of  De- 
cember, 1858,  by  their  promissory  note  now  over-due,  by  the 
name,  firm  and  style  of  McMonies  & Little,  promised  to 
pay  to  the  order  of  Messrs.  Y.  H.  Tisdale  and  Company 
$294.97  at  the  agency  of  the  Bank  of  Montreal  in  Hamil- 
ton, three  months  after  date,  and  the  said  Y.  H.  Tisdale 
and  Company  endorsed  the  same  to  the  plaintiffs,  but  the 
defendants  did  not  pay  the  same. 

Plea. — That  after  the  making  of  the  said  note,  and  the 
delivery  thereof  to  the  said  Y.  H.  Tisdale  and  Company, 
the  said  Y.  H.  Tisdale  and  Company  duly  endorsed  and  de- 
livered the  same  to  the  Bank  of  Montreal,  who  being  such 
holders  sued  and  prosecuted  out  of  the  county  court  of  the 
county  of  Wentworth,  a writ  of  summons  against  the  said 
defendants  and  Valentine  H.  Tisdale  thereon,  and  such  pro- 
ceedings were  thereupon  had  that  the  said  Bank  of  Montreal 
recovered  a judgment  on  the  said  note  in  the  said  last  men- 
tioned court,  against  the  said  defendants  and  the  said  Val- 
entine H.  Tisdale.  And  the  defendants  say  that  the  said 
note  was  not  transferred  to  the  said  plaintiff  until  after  it 
was  overdue,  and  after  the  recovery  of  the  said  judgment. 
Demurrer. — That  it  is  not  alleged  that  the  judgment  is  still 
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in  force,  nor  that  it  was  paid  by  the  defendants,  nor  but 
that  it  was  paid  by  Valentine  H.  Tisdale  and  Company,  and 
taken  np  by  them,  without  which  allegations,  or  some  of 
them,  the  plea  is  no  answer  to  the  declaration. 

On  this  demurrer  judgment  was  given  for  the  plaintiff, 
and  the  defendants  appealed. 

Burton,  Q.C.,  for  the  appellants. 

McLennan,  contra. 

The  following  cases  were  cited : Macdonald  v.  Bov- 
ington,  4 T.  B.  825 ; Pownal  v.  Ferrand,  6 B.  & C. 
439;  Tarleton  v.  Allhusen,  2 A.  & E.  32;  Parker  v. 
McCrea,  7 C.P.  124  ; Colombies  v.  Smith,  2Chitty  637 ; Bank 
of  Montreal  v.  Douglas,  17  U.  C.  B.  211 ; Jones  v.  Lane,  3 
Y.  & Coll.  281 ; Bayley  on  Bills  335  ; Bullen  & Leake  Prec. 
462 ; Drake  v.  Mitchell,  3 East  251 ; Nicolls  v.  Bastard,  2 
Cr.  M.  & B.  659  ; Marsh  v.  Newell,  1 Taunt.  109 ; Cowley  v. 
Dunlop,  7 T.  B.  575. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  think  the  appeal  must  be  dismissed.  The  plea  does 
not  aver  that  the  present  plaintiff  when  he  took  the  bill  had 
notice  of  the  judgment  recovered  by  the  Bank  of  Montreal 
against  the  defendant,  if  that  would  have  helped. 

Macdonald  v.  Bovington,  (4  T.  B.  825,)  shews  that  the 
mere  fact  that  an  endorsee  has  recovered  judgment  on  the 
bill  against  the  acceptor,  does  not  prevent  the  drawer  who 
has  taken  it  up  from  recovering  another  judgment  againsthim. 

In  Boydell  v.  Champneys,  (2  M.  & W.  433,)  though  the 
judgment  was  for  the  defendant,  it  was  never  questioned 
that  the  acceptor  might  be  sued  by  the  drawer,  into  whose 
hands  the  bill  had  been  returned  by  an  endorser,  although 
that  endorser  had,  while  he  held  the  bill,  recovered  judg- 
ment against  the  defendant. 

The  moment  the  payee  took  up  this  note,  which  he  had 
endorsed,  he  was  at  least  prima  facie  restored  to  his  original 
rights  and  position  as  against  the  defendant  as  maker,  and 
the  plea  shews  no  satisfaction  to  him  or  to  any  one  else  of 
the  maker’s  liability. 
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We  refer  to  Tarleton  v.  Allhusen,  (2  A.  & E.  32,)  as  a 
strong  authority  against  the  plea. 

Appeal  dismissed. 


Monsell  y.  Mitchell  et  al. 

Action  on  bond — Equitable  plea. 

Declaration  on  a bond  by  A.  and  B.,  conditioned  for  the  payment  by  A.  of 
£100  and  interest.  Plea,  on  equitable  grounds,  by  B.,  that  on  the  exe- 
cution of  the  bond  A.  mortgaged  certain  lands  to  the  plaintiff  to  secure 
the  same  money : that  B.  gave  the  bond  as  surety  only,  and  it  was- 
agreed  that  tfie  said  mortgaged  premises  would  be  first  sold  before  B. 
should  be  called  upon  : that  said  lands  have  not  been  sold,  and  until  such 
sale  he,  B.,  is  in  equity  discharged  from  all  liability  in  this  action  on  the 
bond. 

Held,  on  demurrer,  plea  bad,  as  affording  ground  at  the  most  for  a tempo- 
rary injunction  only,  until  the  sale  of  the  mortgaged  premises. 

Declaration. — That  the  defendants  by  their  bond, bearing 
date  the  28th  of  April,  1860,  became  bound  to  plaintiff  in 
the  sum  of  £200,  to  be  paid  by  the  said  defendants  to  the 
plaintiff,  subject  to  a condition,  (whereby,  after  reciting  that 
whereas  the  said  plaintiff  had  lent  and  advanced  to  the  said 
defendant  Zachariah  Mitchell,  the  sum  of  £100  of  lawful 
money  of  Canada  upon  mortgage,)  that  if  the  said  defendant 
Zacharriah  Mitchell  should  pay  to  the  said  plaintiff  the  prin- 
cipal sum  of  £100  in  the  said  mortgage  mentioned  at  the 
expiration  of  five  years  from  the  date  thereof,  and  which 
bore  even  date  with  the  said  bond,  and  also  should  in  the 
meantime,  and  until  the  said  principal  sum  of  £100  should 
become  due,  and  also  until  the  same  and  every  part  thereof 
should  be  fully  paid,  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  plaintiff  interest  half-yearly  from  said  date, 
after  the  rate  of  £12  per  centum  per  annum  for  the  said 
principal  sum  of  £100,  or  for  so  much  thereof  as  should  from 
time  to  time  remain  due  and  unpaid,  by  half-yearly  instal- 
ments from  the  date  of  the  said  mortgage,  the  said  bond 
should  be  void  ; and  afterwards,  on  the  28th  of  April,  1863, 
the  sum  of  £30,  for  five  of  the  half-yearly  payments  of  the 
said  interest  immediately  next  preceding  the  last  mentioned 
date,  became  due  to  the  plaintiff,  and  is  still  unpaid. 
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Plea,  by  defendant  William  Mitchell,  on  equitable 
grounds,  that  on  the  day  the  said  bond  in  the  declaration 
mentioned  was  made,  as  is  therein  mentioned,  the  defendant 
Zachariah  Mitchell  gave  and  executed  to  the  plaintiff,  as  in 
the  declaration  is  mentioned,  a mortgage  upon  certain  lands 
therein  mentioned,  to  secure  the  payment  of  the  said  sum 
of  iGOO  and  the  interest  thereon,  as  in  the  declaration  is 
mentioned ; and  the  defendant  Willliam  Mitchell  executed 
the  said  bond  with  the  said  Zachariah  Mitchell  to  the  plain- 
tiff, as  surety  only  for  the  accommodation  of  the  said  Zacha- 
riah Mitchell,  he,  the  defendant  William  Mitchell,  having 
no  interest  whatever  in  the  said  bond  or  mortgage  beyond 
being  such  surety  as  aforesaid.  And  the  defendant  William 
Mitchell  further  saith,  that  before  and  at  the  time  of  the 
execution  of  the  said  bond  the  defendant  asked  the  plaintiff 
and  his  attorney  why  they  wanted  a bond  from  him,  as  the 
lands  and  premises  mentioned  in  the  said  mortgage  were  am- 
ple security  for  the  payment  of  the  sum  of  money  therein 
mentioned,  and  the  plaintiff  and  his  attorney  replied  that 
it  was  a matter  of  form,  and  that  if  the  said  lands  and  premi- 
ses were  worth  the  said  sum  secured  by  the  mortgage,  he, 
the  defendant,  would  have  nothing  to  pay  ; and  it  was  there- 
upon understood  and  agreed  between  the  said  parties,  that 
the  said  mortgaged  lands  and  premises  would  be  first  sold 
and  disposed  of  before  he,  the  defendant,  should  be  called 
upon  to  pay  the  said  sum  of  money  mentioned  in  the  said 
bond,  or  any  part  thereof.  And  the  defendant  William 
Mitchell  saith  that  the  said  lands  and  premises  have  not 
been  sold,  and  that  until  the  said  lands  and  premises  in  the 
said  mortgage  mentioned  are  sold  and  disposed  of  by  the 
plaintiff,  he,  the  said  William  Mitchell,  is  in  equity  freed  and 
discharged  from  all  liability  in  this  action  upon  the  said  bond. 

Demurrer,  on  the  ground  that  a bond  under  seal  cannot 
be  qualified  or  altered  by  a verbal  agreement  such  as  al- 
leged in  the  plea.  The  defendant  joined  in  demurrer,  and 
took  exceptions  to  the  declaration. 

Hector  Cameron , for  the  demurrer,  cited  Perez  v.  Oleaga, 
25  L.  J.  Ex.  65  ; Clerk  v.  Laurie,  1 H.  & N.  458  ; Wode- 
house  v.  Farebrother,  5 E.  & B.  277  ; Gorsuch  v.  Cree,  8 C. 
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B.  N.  S.  574 ; Teede  v.  Johnson,  11  Ex.  840  ; Steele  v. 
Haddock,  10  Ex.  648 ; Evans  v.  Bremridge,  2 Kay  & Johns, 
174  ; Brown  v.  Osborne,  11  C.  P.  508. 

Donald  Bethune , contra,  cited  Major  v.  Major,  1 Drewry 
165  ; Lord  Gordon  v.  Marquis  of  Hertford,  2 Madd.  120. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  plea  admits  the  execution  of  the  bond  sued  upon, 
asserting  that  the  defendant  pleading  executed  it  as  a 
surety  for  his  co-obligor,  and  adding,  that  before  and  at  the 
time  of  his  executing  the  bond  there  was  a parol  agreement 
that  in  case  of  default  by  the  principal  debtor,  he,  the 
surety,  was  not  to  be  called  upon  to  pay  any  thing  until 
certain  real  estate  mortgaged  by  the  principal  to  the  plain- 
tiff to  secure  the  same  debt  should  be  sold,  and  the  proceeds 
applied  in  liquidation  of  the  amount  of  principal  and  interest 
due.  There  is  no  allegation  of  fraud  or  even  of  mistake  in 
the  omission  of  this  agreement  from  the  condition.  No 
doubt  this  agreement,  if  sustained,  alters  very  materially 
the  nature  of  the  defendant’s  liability,  for  on  the  bond  and 
condition  it  is  a liability  for  the  default  of  the  principal  in 
making  certain  stipulated  payments — on  the  alleged  agree- 
ment it  is  only  a liability  to  make  good  any  deficiency  that 
may  exist  after  the  mortgaged  premises  are  sold.  If  this 
bond  were  under  the  consideration  of  a court  of  equity  they 
would,  we  presume,  act  upon  it  as  it  appears,  until  it  was 
either  set  aside  for  sufficient  cause  or  reformed.  The  latter, 
on  the  facts  pleaded,  seems  to  be  what  the  defendant,  if  in 
a court  of  equity,  must  apply  for  in  the  first  instance. 

But  whatever  might  be  the  course  to  be  taken  in  equity, 
we  must  deal  with  it  as  a court  of  law,  under  the  authority 
given  us  by  our  Common  Law  Procedure  Act. 

The  case  of  Drain  v.  Harvey,  (17  C.  B.  257),  affords  a 
guide  for  us  in  exercising  this  power.  There,  in  an  action 
on  a bill  of  exchange  brought  by  the  drawer  against  the 
acceptor,  the  defendant  pleaded  on  equitable  grounds  that 
the  bill,  which  purported  to  have  been  drawn  on  the  12th  of 
July,  1855,  ought  to  have  been  and  was  represented  by  the 
plaintiff  to  be  drawn  on  the  25th  of  July,  and  that  the  action 
was  commenced  before  the  hill  would  have  become  due  if 
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properly  dated.  The  court  set  the  plea  aside,  Jervis , C.J., 
remarking,  ‘‘The  plea  clearly  disclosed  no  full  equitable 
defence .” 

In  Wood  v.  The  Copper  Miners’  Company,  (17  C.  B.  590,) 
the  same  learned  judge  says,  “It  is  plain  that,  inasmuch  as 
a judgment  for  the  defendants  here  would  bar  the  action,  we 
cannot  hold  this  to  be  a good  equitable  plea,  unless  it  dis- 
closes a case  in  which  a court  of  equity  would  grant  a per- 
petual, unqualified,  and  unconditional  injunction.  * Whether 
that  test  is  applicable  in  all  cases,  it  is  not  necessary  now 
to  enquire.” 

The  true  question  appears  to  be,  whether  the  facts  dis- 
closed in  the  plea  would  entitle  the  defendant  to  relief  in  a 
court,  of  equity,  in  case  the  plaintiff  obtained  judgment  in 
this  court,  no  equitable  defence  having  been  pleaded.  We 
apprehend  he  could  obtain  no  relief  in  equity  without  sub- 
mitting to  pay  whatever  sum  might  still  remain  due  to  the 
plaintiff  after  the  mortgaged  premises  had  been  sold,  and 
therefore  he  could  at  the  utmost  only  get  a temporary  or 
conditional  injunction  against  the  plaintiff’s  suing  out  exe- 
cution on  judgment  in  this  action — an  injunction  that 
would  be  defeated  the  moment  the  sale  of  the  mortgaged  pro- 
perty failed  to  produce  enough  to  satisfy  the  plaintiff’s  claim. 

The  reasoning  of  Lord  Campbell,  C.J.,  in  Wodehouse  v. 
Farebr  other,  (5  E.  & B.  277,)  is  very  applicable.  If  upon 
such  a plea  we  were  to  give  judgment  in  bar  of  the  action 
all  legal  remedy  would  be  gone,  although  the  defendant  ad- 
mits that  upon  a certain  contingency  he  would  be  liable 
to  the  plaintiff  on  this  bond.  It  has  been  suggested  by 
Mr.  Bethune  that  the  injunction  would  apply  to  this  parti- 
cular action  only,  and  that  if  the  contingency  happened  the 
plaintiff  might  bring  another  action;  but  the  court  in  Wode- 
house v.  Farebrother,  after  very  similar  suggestions,  say  : 
“We  think  that  it  was  intended  to  admit  a plea  on  equitable 
grounds  only  where  final  justice  may  be  done  by  the  court 
of  law  in  the  pending  suit.  But  this  could  only  be  by  pro- 
nouncing an  equitable  decree.  But  we  have  no  warrant  to 
pronounce  such  a decree.” (a) 

I think  therefore  the  plea  is  bad. 

(a)  See  also  Wakley  v.  Froggatt,  9 Jur.  N.  S.  1248. 
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As  to  the  objections  to  the  declaration,  they  are  founded 
clearly  on  a misapprehension  of  its  statements.  It  states 
both  the  condition  and  the  breach,  introducing  a short  recital 
of  the  loan  by  the  plaintiff  to  the  principal  debtor  on 
mortgage. 

Hagarty,  J.,  concurred,  referring  to  Brown  v.  Osborne, 
(11  C.  P.  500,)  and  the  cases  there  cited. 

Morrison,  J.,  concurred. 

Judgment  for  plaintiff  on  demurrer. 


Regina  v.  Tweedy. 

Larceny — Consol.  Stats.  C.,  ch.  92,  sec.  55 — Form  of  indictment. 

Defendant  hired  a pair  of  horses  from  a livery  stable  to  go  to  a particular 
place,  and  afterwards  absconded  with  them.  The  jury  found  that  at 
first  he  did  not  intend  to  steal,  but  having  accomplished  the  object  of 
hiring,  he  then  made  up  his  mind  to  convert  them  to  his  own  use. 

Held,  that  he  was  a bailee,  within  Consol.  Stat.  C.,  ch.  92,  sec  55,  and  that 
he  was  properly  convicted  on  an  indictment  for  larceny  in  the  ordinary 
form. 

Criminal  case  reserved  from  the  Recorder’s  Court  for  the 
city  of  London,  at  the  last  September  sittings. 

The  prisoner  was  indicted,  in  the  ordinary  form,  for 
stealing  a pair  of  horses,  harness  and  carriage,  the  property 
of  one  George  Nichols. 

The  evidence  shewed  that  he  had  hired  the  horses  from 
Nichols,  who  kept  a livery  stable  in  London,  on  the  21st  of 
June,  to  go  to  one  M.’s  in  the  township  of  London,  and 
after  returning  to  town  on  the  same  evening  went  off  with 
them  to  the  County  of  Bruce,  where  he  was  arrested  some 
days  afterwards,  having  traded  off  one  of  the  horses  and 
with  the  other  in  his  possession. 

It  was  objected  that  the  prisoner  was  not  a bailee  of  the 
property  within  the  statute,  Consol.  Stat.  C.,  ch.  92,  sec  55, 
the  act  only  applying  to  carriers  and  others  employed  by 
the  owner  to  do  something  with  the  goods. 

The  jury  found  that  when  the  prisoner  hired  the  property 
he  did  not  intend  to  steal,  but  that  while  it  was  in  his  pos- 
session on  the  evening  of  that  day,  and  after  he  had  accom- 
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plished  the  object  for  which  he  professed  to  have  hired  it, 
he  then  made  up  his  mind  to  convert  it  to  his  own  use. 

A verdict  of  guilty  was  thereupon  recorded,  and  under 
Consol.  Stats.  U.  C.,  ch.  112,  the  question  was  reserved  for 
the  opinion  of  this  court,  whether  the  prisoner  had  been  pro- 
perly convicted  of  the  offence  with  which  he  was  charged. 

S.  Richards,  Q.  C.,  for  the  Crown,  cited  Coggs  v.  Ber- 
nard, 1 Sm.  Lea.  Cas.  5th  Ed.  190  ; Begina  v.  Wells,  1 F. 
& F.  109  ; Regina  v.  Robson,  8 Jur.  N.  S.  64 ; Regina  v. 
Hoare,  1 F.  & F.  647  ; Regina  v.  Garret,  2 F.  & F.  14  ; 
Regina  Y.  Hassal,  80  L.  J.  M.  C.  175  ; Arch.  Crim.  PL,  Ed. 
1868,  291-2. 

Robert  A.  Harrison,  for  the  prisoner,  cited  Regina  v. 
Thompson,  8 Jur.  N.  S.  1185  ; Regina  v.  Denmour,  8 Cox 
C.  C.  440 ; Regina  v.  Hey,  1 Den.  C.  C.  602  ; Regina  v. 
Stear,  lb.  849. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  case  of  the  Queen  v.  John  Haigh,  (7  Cox  C.  C.  403,) 
is  the  very  counterpart  of  this  case  in  all  material  respects. 
The  prosecutor  entrusted  the  prisoner  with  a horse,  which 
he  requested  the  prisoner  to  lead  for  him  to  a certain  place. 
On  the  way  to  the  appointed  place  the  prisoner  sold  the 
horse  and  appropriated  the  proceeds.  The  indictment  was 
for  stealing  the  horse  in  the  ordinary  form,  but  concluding 
contra  f orman,  dec . It  was  objected  that  the  indictment 
ought  to  have  set  out  specially  the  section  of  the  statute  un- 
der which  it  was  sought  to  convict  him,  and  which  was  iden- 
tical with  the  section  of  our  statute  under  which  this  convic- 
tion is  endeavoured  to  be  sustained. 

Wiglitman , J.,  after  taking  time  to  consider,  overruled 
the  objection,  and  sentenced  the  prisoner. 

As  to  the  indictment  not  concluding  against  the  form  of 
the  statute,  the  45th  and  84th  sections  of  the  Consol.  Stat.  C., 
ch.  99,  appear  to  render  it  unnecessary.  But  this  objection 
was  not  taken  at  the  trial,  nor  is  it  reserved  for  our  deter- 
mination. The  point  taken  by  the  prisoner’s  counsel  was 
whether  he  came  within  the  description  of  bailees  designated 
in  the  Consol.  Stats.  C.,  ch.  92,  sec.  55.  We  think  he  did, 
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and  that  he  might  be  properly  convicted  under  an  indict- 
ment for  larceny,  without  specially  stating  the  offence  as  the 
statute  describes  it. 

Conviction  affirmed. 


McAnnany  v.  Tickell. 

Rent — Set-off. 

Set-off  may  be  pleaded  to  an  action  for  rent  due  under  a demise,  though 

not  to  an  avowry  for  rent  in  replevin. 

The  declaration  contained  three  counts,  the  first  and 
second  of  which  were  for  rent  of  certain  premises  held  by 
defendant  from  the  plaintiff  under  a demise  for  a term. 
The  third  count  was  for  use  and  occupation. 

The  defendant  pleaded  to  the  whole  declaration  a set-off 
in  the  common  form,  for  goods,  work  and  labour,  and 
money,  to  which  the  plaintiff  demurred,  as  being  no  answer 
to  the  first  and  second  counts,  because  a set-off,  except  by 
agreement,  cannot  be  pleaded  as  an  answer  to  an  action  on  a 
demise  of  lands  and  tenements  for  rent  reserved  and 
payable  on  such  demise. 

Robert  A.  Harrison , for  the  demurrrer,  cited  Clennel  v. 
Eead,  7 Taunt.  50  ; Dyer  v.  Bowley,  2 Bing.  94 ; Wilson 
v.  Davenport,  5 C.  P.  531 ; Woodf.  L.  & T.,  7th  Ed.  351. 

Jellet,  contra,  cited  Sapsford  v.  Fletcher,  4 T.  R.  511 ; 
Andrew  v.  Hancock,  1 B.  & B.  37. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  do  not  perceive  why  the  defendant  may  not,  in  this 
form  of  action  for  rent,  set  off  any  counter  demand  he  has 
against  the  plaintiff,  as  he  might  do  if  debt  were  brought  for 
an  ordinary  liability,  as  for  goods  sold  and  delivered,  or  for 
money  lent,  &c.  It  is  true  that  in  an  action  of  replevin,  where 
the  defendant  avows  for  rent,  the  plaintiff  cannot  plead  a 
set-off  to  the  avowry,  but  the  distinction  between  such  a case 
and  the  present  is  obvious. 

We  think  the  defendant  is  entitled  to  judgment. 

Judgement  for  defendant  on  demurrer. 
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Hubd  and  Leith  y.  Davis  and  Stinson. 

Distress  for  rent — Exemption  for  the  benefit  of  trade. 

Goods  were  consigned  to  R.  by  ihe  plaintiff,  with  certain  prices  affixed  in 
the  invoice,  below  which  he  was  not  to  sell,  and  all  above  which  he 
might  keep  for  himself  ; and  it  appeared  that  he  was  in  the  habit  of 
transferring  them  when  convenient  in  payment  of  his  own  debts,  charg- 
ing himself  with  them  as  sold  at  the  invoice  prices.  Under  any  circum- 
stances, therefore,  he  was  not  paid  by  commission  on  the  sales. 

Held,  that  such  goods  were  not  exempt  from  distress  for  rent  due  by  R. 

Appeal  from  the  County  Court  of  Wentworth. 

Action  for  taking  and  converting  the  plaintiffs’  goods. 
Plea , not  guilty,  by  statute  11  Geo.  II.,  ch.  19,  sec.  21. 

It  was  admitted,  on  the  part  of  the  defendants,  that  the 
goods  were  seized  by  the  defendant  Davis  under  a land- 
lord’s warrant  issued  by  defendant  Stinson,  for  six  months 
rent  of  premises  in  Hamilton,  occupied  by  one  John  Buth- 
ven  as  his  tenant ; but  it  was  contended  by  the  plaintiffs, 
who  owned  the  goods,  that  they  were,  under  the  circum- 
stances, exempt  from  seizure,  being  within  the  exception 
allowed  for  the  benefit  of  trade. 

The  following  is  the  material  part  of  the  evidence  given  : 
James  Ruthven , sworn. — I am  a brother  of  John  Buth- 
ven.  He  carries  on  a general  business  in  selling  crockery, 
glass,  &c.  He  sells  goods  on  commission,  as  a commission 
merchant.  The  goods  on  the  list  produced  belonged  to  the 
plaintiffs.  The  prices  set  opposite  them  are  the  invoice 
prices. 

Cross-examined. — I have  some  of  the  invoices  with  me. 
They  are  all  the  invoices  covering  these  goods.  My  brother 
has  to  account  for  the  goods  at  these  prices  ; if  he  sells  for 
more  he  gets  the  benefit  of  it,  and  if  he  cannot  sell  he  must 
return  the  goods.  My  brother  got  goods  from  Mr.  Tisdale 
on  commission.  I believe  they  came  from  plaintiffs’  shop  in 
Toronto.  We  sold  goods  by  auction  last  winter  at  Best’s. 
In  the  shop  we  sold  by  wholesale  and  retail,  line  any  other 
merchant.  Whether  we  got  any  thing  for  our  trouble  or  not 
depended  upon  whether  we  sold  the  goods  above  the  invoice 
prices  or  not.  We  were  not  directed  to  sell  the  goods  ; we 
might  do  so  or  not  as  we  liked,  so  far  as  I understood.  We 
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sent  a large  quantity  of  goods  to  Best’s,  and  sold  them  by 
public  auction,  by  plaintiffs’  special  directions.  I have  paid 
accounts  due  by  me  by  giving  goods  out  of  the  store  ; I did 
that  rather  than  take  money  out  of  the  till.  I charged  my- 
self with  what  was  so  taken.  The  account  against  Mr. 
Servos  was  made  out  by  me.  These  goods  were  got  with 
the  view  of  setting  it  off  against  a debt  due  to  him  for  goods. 
We  had  similar  dealings  with  Mr.  Foster  for  clothing,  and 
with  Hogan,  the  tailor.  I sometimes  described  my  brother 
as  agent,  considering  that  the  same  thing  as  a commission 
merchant.  We  never  take  more  or  less  than  the  prices 
marked  on  the  goods  ; have  only  one  price.  Mr.  Tisdale’s 
goods  were  not  kept  separate  from  plaintiffs’  or  other  per- 
son’s goods ; they  are  all  mixed  together  on  the  shelves. 
We  enter  sales  of  goods  made  in  a book  ; do  not  mark  the 
names  of  the  owners,  and  have  nothing  to  shew  whose  goods 
are  sold.  We  have  not  taken  stock  since  we  commenced 
business.  The  plaintiffs  look  over  our  books  from  time  to  time 
to  see  what  moneys  are  coming  in.  We  got  goods  from 
Montreal  as  well  as  from  the  plaintiffs  and  Tisdale.  They 
were  got  before  we  went  into  these  premises.  My  brother  has 
not  got  up  a sign  ; he  has  been  waiting  for  the  front  of  the 
store  to  be  painted.  There  was  a piece  of  board  with  the 
name  John  Ruthven  on  it.  The  goods  were  on  the  shelves, 
the  same  as  in  any  other  retail  store,  when  seized.  Davis 
was  told  who  they  belonged  to.  The  distress  was  made  on 
the  17tli  day  of  February,  1868,  for  half  a year’s  rent,  from 
the  10th  of  August,  1862. 

Re-examinecl. — My  brother’s  business  was  published  in  the 
Grand  River  Sachem,  the  Hamilton  Times,  and  the  Hamil- 
ton Directory.  It  was  in  the  Hamilton  Times  for  1862. 
The  property  sold  at  Best’s  was  sold  by  the  special  orders  of 
plaintiffs.  The  owners  of  goods  in  our  premises  have  the 
control  of  them.  If  the  plaintiffs  called  for  a return  of 
their  goods  unsold,  I could  pick  out  every  article.  My 
brother  has  received  goods  from  others  for  sale.  Since 
May,  1862,  he  has  received  goods  from  as  many  as  ten  dif- 
ferent persons.  My  brother  was  engaged  in  the  same 
business  before  he  went  into  Mr.  Stinson’s  premises.  The 
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names  of  the  persons  for  whom  my  brother  has  done  busi- 
ness are  Foulds  & Hodson,  James  S.  Evans,  Ivis  & Allan, 
Brown  & Childs,  &c.  The  goods  consigned  by  them  were 
consigned  in  the  same  way. 

Marvin  L.  Tisdale , sworn. — I know  Mr.  John  Ruthven. 
He  is  carrying  on  a commission  business.  I have  consigned 
goods  to  him,  consisting  of  crockery,  glassware  and  perfum- 
ery, for  sale.  I send  him  an  invoice  of  the  goods  at  a 
certain  figure,  leaving  him  a margin  out  of  which  he  can 
make  a profit.  He  is  obliged  to  account  to  me  for  the 
invoice  prices.  Some  of  my  goods  were  seized  by  the 
defendants  for  rent.  I bought  some  of  the  goods  consigned 
to  Ruthven  by  me  from  the  plaintiffs.  The  first  lot  I con- 
signed to  him  were  bought  from  the  plaintiffs.  Mr.  Ruthven 
met  me  in  Toronto,  and  took  me  into  the  plaintiffs’  store,  and 
introduced  me  to  them.  After  some  conversation  it  was 
agreed  between  us  that  the  plaintiffs  would  consign  goods  to 
Ruthven,  and  that  I should  also  do  so.  Plaintiffs  offered  me 
a bargain  of  goods,  and  a day  or  two  afterwards  I bought 
goods  from  them  and  consigned  them  to  Ruthven.  We 
were  to  let  Ruthven  have  goods.  He  was  to  sell  them  or 
not  as  he  pleased,  and  account  to  us  for  the  invoice  prices 
or  return  the  goods.  I call  that  a commission  business*  It 
was  agreed  that  he  was  to  make  weekly  returns  of  sales — that 
is,  of  the  money  made  ; he  agreed  also  to  make  returns 
of  his  expenses.  He  has  made  returns,  but  not  regularly. 
I was  in  his  premises,  and  examined  his  books.  I made  no 
objection  then  to  the  way  he  was  carrying  on  business.  I 
am  not  aware  that  he  auctioned  any  of  my  goods.  I did 
not  instruct  him  to  auction  any  of  them. 

Re-examined . — It  is  customary  in  mercantile  transactions 
to  sell  goods  by  consignment,  in  the  way  it  was  done  in  this 
case. 

For  the  defence  : — 

William  Servos,  sworn. — I carry  on  business  near  Ruth- 
ven’s.  He  has  a small  sign  on  the  window  with  the  name  of 
John  Ruthven  on  it,  and  nothing  more.  The  Ruthvens  got 
boots  and  shoes  from  me,  and  I got  crockery  from  them. 
One  account  was  to  stand  against  the  other.  I did  not 
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observe  that  his  bills  were  headed,  “John  Buthven,  Agent.” 
I did  not  know  that  he  was  carrying  on  a commission  busi- 
ness till  this  matter  came  up. 

Three  other  witnesses  were  called,  who  said  that  in  their 
opinion  the  business  carried  on  by  Buthven,  as  described, 
could  not  properly  be  termed  a commission  business. 

It  was  admitted  that  the  accounts  of  Hurd  & Leigh  for 
the  goods  in  question  were  headed  as  follows,  and  that  the 
goods  were  charged  at  specified  prices  for  each  article. 

No.  72,  Yonge  Street,  Toronto,  28th  June,  1862. 

John  Ruthven,  consigned  by  Hurd  & Leigh,  late  Jack- 
son  & Hurd,  importers  of  china  and  earthenware,  British, 
American  and  foreign  glassware,  wholesale  and  retail. 

No.  72,  Yonge  Street,  Toronto,  12th  September,  1862. 

John  Buthven,  consignment  account,  Hurd  & Leigh, 
late  Jackson  & Hurd,  importers,  &c. 

No.  72,  Yonge  Street,  Toronto,  31st  January,  1863. 

John  Buthven,  consigned  sales  account,  Hurd  & Leigh, 
late  Jackson  & Hurd,  Importers,  &c. 

List  of  crockery  consigned  by  Hurd  & Leigh,  Toronto, 
to  John  Buthven. 

The  witness,  William  Servos,  produced  the  account  ren- 
dered to  him  by  Buthven,  and  referred  to  in  his  evidence, 
which  was  headed  as  follows,  “ Mr.  Wm.  Servos,  bought  of 
John  Buthven,  agent.” 

The  learned  judge  charged  the  jury,  that  according  to  the 
evidence  of  the  witnesses,  and  the  headings  of  the  invoices 
and  of  Buthven’ s account  in  the  plaintiffs’  books,  the  goods 
were  evidently  sent  to  Buthven  for  sale  on  commission  and 
not  sold  to  him  ; and  he  left  it  to  the  jury  to  say  whether  or 
not  Buthven  carried  on  a commission  business  in  such  a 
public  manner  that  those  dealing  with  him  must  reasonably 
have  been  presumed  to  have  been  aware  that  such  was  his 
business,  and  that  the  goods  he  had  for  sale  were  not  his 
own  property,  but  that  of  others ; whereupon  the  jury  found 
for  the  plaintiffs  for  $187.46. 

A rule  nisi  afterwards  obtained  for  a new  trial  was  dis- 
charged, and  from  this  judgment  the  defendants  appealed. 

Freeman , Q.C.,  for  the  appellants,  cited  Gilman  v.  Elton, 
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3 B.  & B.  75  ; Findon  v.  McLaren,  6 Q.  B.  891  ; Francis  v. 
Wyatt,  8 Burr.  1498  ; Thompson  v.  Mashiter,  1 Bing.  283  ; 
Adams  v.  Grane,  1 C.  & M.  380. 

Burton,  Q.C.,  contra,  cited  Muspratt  v.  Gregory,  1 M.  & 
W.  633,  3 M.  & W.  677 ; Joule  v.  Jackson,  7 M.  & W.  450. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  of  Muspratt  v.  Gregory,  (1  M.  & W.  633), 
affirmed  in  the  Exchequer  Chamber,  (3  M.  tfc  W.  677,)  and 
cited  with  approval  and  acted  upon  in  Joule  v.  Jackson,  (7 
M.  & W.  450,)  satisfies  us  that  the  courts  in  England  have 
determined  not  to  extend  the  principle  of  exemption  further 
than  it  had  previously  gone,  and  we  very  cheerfully  yield 
to  their  authority,  and  adopt  the  reasons  on  which  they 
have  grounded  their  decision. 

The  question  is,  whether  John  Buthven  is  proved  to  have 
carried  on  a business  of  that  character  which  protects  goods 
of  third  parties  in  his  possession,  in  the  course  of  his  busi- 
ness, from  being  distrained  upon  for  rent  due  by  him  on 
the  premises  wherein  he  carried  on  his  business  and  had 
the  goods. 

We  are  of  opinion  in  favor  of  the  appellants,  that  his 
business  was  not  of  that  character.  It  is  not  the  calling  a 
man  a commission  merchant,  if  that  name  represents  what 
is  more  generally  termed  in  England  a factor,  that  exempts 
goods  of  others  in  his  hands  from  liability  to  distress  for 
rent  : we  must  see  what  the  business  really  was  which  he 
carried  on.  If  we  understand  the  evidence  rightly,  the 
owners  of  goods  consigned  to  him  were  under  no  circum- 
stances to  pay  him  a commission  on  the  sales  he  made. 
The  definition  of  a factor  is  “ An  agent  employed  to  sell 
goods  or  merchandise  consigned  or  delivered  to  him  by  or 
for  his  principal,  for  a compensation,  commonly  called  fac- 
torage or  commission .”  (Story  on  Agency,  sec.  33,  and 
numerous  authorities  cited  by  him.)  “ Hence,”  as  the 
author  observes,  “ he  is  often  called  a commission-mer- 
chant.” Factors  have  no  incidental  authority  to  barter  the 
goods  of  their  principal  or  to  pledge,  except  so  far  as  our 
statute  gives  it,  such  goods  for  advances  made  to  them  on 
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their  own  account  or  for  debts  due  by  themselves.  Here 
the  goods  were  sent  to  Ruthven  by  the  respondents  at  a 
fixed  price,  below  which  he  had  no  authority  to  sell,  but  at 
which  it  would  seem  he  might  and  did  charge  himself  with 
them  as  sold,  though  he  transferred  the  goods  in  payment 
of  other  purchases  made  by  him  on  his  own  account. 
Whatever  he  could  obtain  for  the  goods  above  the  fixed 
price  was  his  own.  So  that  he  neither  had  a commission 
upon  any  sales,  nor  was  accountable  for  the  sums  produced 
by  sales  beyond  the  price  at  which  the  goods  were  invoiced 
to  him. 

In  our  opinion  the  rule  for  a new  trial  should  be  made 
absolute,  and  the  jury  should  be  directed  that  the  exemption 
of  goods  from  distress  for  rent  did  not  extend  to  the  goods 
placed  in  Ruthven’s  hands  under  the  circumstances  proved. 

I refer  also  to  Poole  v.  Longuevill,  2 Wms.  Saund,  290 
a note.  (9) 

Appeal  allowed. 
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Coulson  v.  Macpherson. 

Plea  of  release — Equitable  replication,  alleging  mistake. 

Action  for  work  and  labour. — Plea,  release. — Replication,  on  equitable 
grounds,  that  the  plaintiff  had  contracted  to  make  certain  railway  bridges 
for  defendant,  according  to  certain  plans  and  specifications,  by  which  the 
girders  for  one  bridge  were  to  be  60  feet  in  length : that  defendant  after- 
wards directed  him  to  make  these  girders  80  feet,  agreeing  to  pay  him  a 
fair  price  therefor,  which  the  plaintiff  did : that  after  the  completion  of  all 
work  under  the  contract,  defendant  procured  a release  under  seal  from  the 
plaintiff,  in  the  following  words : — setting  out  the  release,  by  which,  in  con- 
sideration of  £1118,  then  paid,  the  plaintiff  released  defendant  irom  all 
claims  and  demands  whatsoever  arising  out  of  his  agreement  with  defend- 
ant for  constructing  bridges,  and  in  full  of  all  extras  thereon — which  is 
the  release  pleaded  that  connected  with  such  release,  and  intended  as 
the  basis  and  part  thereof,  was  the  following  account  of  the  claims  arising 
out  of  said  agreement : — giving  the  account,  which  covered  between  £30.- 
000  and  £40,000,  shewing  large  sums  paid  to  the  plaintiff,  allowances 
made  for  extras,  and  a balance  due  of  £1118.  The  plaintiff  then  alleged 
that  in  this  account  the  value  of  80  feet  girders  was  not  included,  nor 
was  the  release  intended  to  apply  to  or  cover  the  same : that  he  had 
never  seen  such  account  until  he  was  required  by  defendant  to  execute 
the  release,  nor  had  he  ever  made  any  claim  for  such  girders ; and  he  was 
induced  to  execute  such  release,  without  examining  the  account  or  any 
opportunity  for  doing  so,  by  his  confidence  in  defendant,  who  refused  to 
pay  him  the  balance  appearing  due  until  he  had  executed  such  release, 
which  the  plaintiff  alleges  was  obtained  by  him  by  surprise,  and  was  not 
intended  to  include  or  apply  to  the  cost  of  such  girders,  for  which  alone 
this  suit  is  brought. 

Held,  on  demurrer,  that  the  replication  shewed  no  sufficient  grounds  to* 
avoid  the  release. 

Action  on  the  common  counts,  for  work  and  labour  and 
materials,  &c.,  &c. 

Third  plea,  that  after  the  claim  accrued,  and  before  the 
suit,  the  plaintiff  by  deed  released  the  defendant  therefrom. 

Replication,  upon  equitable  grounds,  that  by  an  agreement 
under  seal,  dated  the  15th  of  July,  1857,  and  made 
between  the  plaintiff  and  defendant,  the  plaintiff  agreed 
to  construct  and  complete  all  the  bridges  on  the  Sarnia 
extension  of  the  Grand  Trunk  Railway  of  Canada,  be  they 
tubes  or  girders,  according  to  plans  and  specifications  to  be 
furnished  by  the  defendant : that  the  defendant  furnished 
plans  and  specifications  for  the  bridge  at  the  great  Sable 
river,  shewing  the  western  span  of  the  said  bridge  to  be 
sixty  feet,  and  the  plaintiff  constructed  and  delivered  at  the 
said  great  Sable  river  girders  for  the  western  span  of  sixty 
feet  in  length,  according  to  the  said  plans  and  specifications, 
9 VOL.  XXIII. 
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and  was  then  ready  to  complete  the  construction  of  the  said 
bridge  according  to  the  said  plans  and  specifications,  but  was 
unable  to  do  so  in  consequence  of  the  said  western  span 
being  eighty  feet  instead  of  sixty  feet,  as  shewn  in  the  said 
plans  and  specifications  furnished  by  the  defendant ; and 
the  defendant  thereupon  ordered  and  directed  the  plaintiff 
not  to  proceed  with  the  completion  of  the  said  western  span 
according  to  the  said  plans,  and  released  and  discharged  the 
plaintiff  from  the  further  performance  of  his  said  agree- 
ment in  respect  thereof,  but  requested  and  directed  the 
plaintiff  to  construct  and  complete  girders  for  the  said 
western  span  of  eighty  feet  in  length,  without  any  delay, 
and  at  a fair  and  reasonable  cost,  whatever  the  same  might 
amount  to  ; and  it  was  then  understood  and  agreed  that  the 
plaintiff  should  be  paid  by  the  defendant  for  the  said  eighty 
feet  girders,  according  to  the  fair  value  thereof  at  the  time 
of  their  construction  and  completion,  irrespective  of  the 
said  contract;  and  thereupon  the  plaintiff  did  construct 
and  complete  the  said  eighty  feet  girders,  as  requested 
by  the  defendant.  And  the  plaintiff  further  says,  that  after 
the  completion  of  the  said  bridge,  and  of  all  the  other 
bridges  which  the  plaintiff  had  constructed  under  the  said 
agreement,  the  defendant  procured  from  the  plaintiff  a 
release  under  seal,  in  the  words  following,  that  is  to  say  : 

“ I,  Robert  Coulson,  in  consideration  of  the  sum  of  <£1118, 
currency,  in  hand  paid  to  me  by  Casimir  Stanislaus 
Gzowski  and  David  Lewis  Macpherson,  the  receipt  whereof 
is  hereby  acknowledged,  have  remised,  released  and  dis- 
charged, and  by  these  presents  do  remise,  release  and  dis- 
charge the  said  Casimir  Stanislaus  Gzowski  and  David  Lewis 
Macpherson  from  and  of  all  claims  and  demands  whatsoever 
arising  out  of  my  agreement  for  constructing  bridges  on  the 
Grand  Trunk  Railway,  The  London  and  Grand  Trunk 
Junction  Railway,  and  the  Chicago,  Detroit  and  Canada 
Grand  Trunk  Junction  Railway,  entered  into  between  me 
and  the  said  C.  S.  Gzowski  and  D.  L.  Macpherson,  and  in 
full  of  all  extras  thereon.  In  witness  I have  hereunto  set  my 
hand  and  seal  on  the  fourth  day  of  July  in  the  year  1860. 

A.  W.  Schweiger.  (Signed)  Robert  Coulson.  (Seal.) 

J.  J.  Brondgeest.” 
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Which  is  the  release  in  the  defendant’s  third  plea  men- 
tioned. And  the  plaintiff  says  that  connected  with  the  said 
release,  and  intended  to  be  read  as  the  basis  thereof  and  as 
part  thereof,  is  a final  estimate  or  account  of  the  claims 
and  demands  arising  out  of  said  agreement  referred  to  in 
the  said  release,  which  is  in  the  words  and  figures  follow- 
ing, that  is  to  say  : 

“ Estimate  of  Iron  Bridges 

on  the  Grand  Trunk  Eailway  between  St.  Mary’s  and 
Sarnia,  on  the  London  and  Grank  Trunk  Junction  Railway, 
and  on  the  Chicago,  Detroit,  and  Canada  Grand  Trunk 
Junction  Railway  : 

Balance  St.  Mary’s  and  Sarnia  Tons.  Weight.  Price.  Amount 
and  St.  Mary's  and  London. ..  672.821  £34  ton. £22977  18  3 

Pish  Creek  (Girders  Furnished)  17.181  10  171  16  2 

C.  D.  & Canada  Grank  Trunk 


Junction  R.  R 185.612 

Swing  Bridge 109.165  294.777  £36  1061 1 19  6 

33761  13  11 


Bills  of  Extras. 

Sarnia  Line. 

In  favor  of  Mr.  Coulson  1550.42 

Against  him 938.13  612.29 

€.  D.  & C.  G.  T.  R.  in 

favor  of  Mr.  Coulson...  215.90 
Against  him 196.49^  19.40^. 

631.69I.  157  18  6 

/33919  12  5 

Amount  of  cash  paid  Mr.  Coulson,  as  per  account 32801  9 5 

1118  3 o 

And  the  plaintiff  further  says,  that  in  the  said  account  or 
final  estimate  the  cost  or  value  of  the  said  eighty  feet  girders 
is  not  included,  nor  was  the  said  release  intended  to  apply 
to  or  cover  the  same.  And  the  plaintiff*  further  says,  that 
no  copy  of  the  said  account  or  estimate  had  been  furnished 
to  him,  nor  had  he  ever  seen  it,  until  he  was  required  by  the 
defendant  to  execute  the  said  release,  nor  had  he,  the  said 
plaintiff,  ever  rendered  any  account,  or  preferred  any  claim 
against  the  defendant,  for  the  cost  and  value  of  the  said 
eighty  feet  girders,  before  or  at  the  time  of  the  execution  of 
the  said  release ; and  he  was  induced  to  execute  the  said 
release  without  examining  the  said  account  or  estimate,  or 
any  opportunity  for  doing  so,  by  his  confidence  in,  and  re- 
liance on  the  defendant,  who  refused  to  pay  him,  the  said 
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plaintiff,  the  balance  appearing  due  on  the  said  account  or 
estimate  until  he  had  executed  the  said  release,  which  the 
plaintiff  alleges  was  obtained  from  him  by  surprise,  and  was 
not  intended  to  include  or  apply  to  the  cost  or  value  of  the 
said  eighty  feet  girders,  for  which  alone  the  plaintiff  brings 
this  suit. 

To  this  replication  the  defendant  demurred. 

Galt,  Q.C.,  and  Anderson , for  the  demurrer,  cited  Stor. 
Equ.  Jur.,  sec.  521. 

Hector  Cameron , contra,  cited  Lyall  v.  Edwards,  6 H.  & 
N.  337  ; Pritt  v.  Clay,  -6  Beav.  503  ; Millar  v.  Craig,  Ib.7 
433  ; Gee  v.  Spencer,  1 Vern.  32 ; Simpson  v.  Vaughan, 
2 Atk.  33  ; Langley  v.  Brown,  lb.  203 ; Cholmondeley  v. 
Clinton,  Farewell  v.  Coker,  2 Mer.  353;  Marshall  v.  Collett, 
1 Y.  & Coll.  238 ; Vorley  v.  Barrett,  1 C.  B.  N.  S.  225 
Stor.  Equ.  Jur.  secs.  31,  45,  147,  148,  197,  198,  217. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

The  substantial  question  may  be  thus  stated  the  plain- 

tiff contracted  with  defendant  to  construct  certain  iron 
bridges  on  a line  of  railway.  For  one  bridge,  sixty  feet 
girders  were  originally  designed,  but  defendant  afterwards 
required  eighty  feet  girders  instead,  which  latter  the  plain- 
tiff furnished.  After  all  the  work  was  done,  the  parties  met 
together.  Defendant  paid  plaintiff  a large  balance  alleged 
to  be  due  to  him,  of  over  £1000,  on  an  account  reaching  ta 
between  £30,000  and  £40,000  ; and  thereupon  the  plaintiff 
executed  a release  from  all  claims  and  demands  on  his  agree- 
ment for  constructing  bridges  on  the  different  named  sec- 
tions of  the  railway,  and  in  full  of  all  extras  thereon.  This 
release  was  executed  two  years  before  the  bringing  of  this  suit. 

The  plaintiff  now  seeks  to  recover  for  the  price  of  the 
eighty  feet  girders,  and  sets  up,  by  way  of  equitable  replica- 
tion to  the  plea  of  release,  that  an  account,  set  out  by  him,  of 
debtor  and  creditor  items  respecting  the  work  on  the  bridges 
was  the  basis  of  the  release ; that  he  had  not  been  furnished 
with  a copy  thereof,  nor  had  he  ever,  seen  it  till  he  was  re- 
quired to  sign  the  release : that  the  cost  or  value  of  the 


COULSON  y.  MACPHERSON. 


133. 


eighty  feet  girders  was  not  included  in  that  estimate,  nor 
was  the  release  intended  to  apply  to  or  cover  the  same : 
that  he  was  induced  to  execute  the  release  without  examin- 
ing the  account  by  his  confidence  in  the  defendant,  who  re- 
fused to  pay  him  the  balance  appearing  due  until  he  exe- 
cuted the  release,  which  was  obtained  from  him  by  surprise, 
and  was  not  intended  to  include  the  cost  and  value  of  the 
eighty  feet  girders,  for  which  alone  he  now  sues. 

To  this  defendant  demurs. 

The  fair  test  of  course  is,  whether  on  the  facts  stated  in 
this  replication,  if  proved  or  admitted,  a Court  of  Equity 
would  absolutely  and  unconditionally  enjoin  defendant  from 
•ever  setting  up  this  release  as  a bar.  If  not,  the  plaintiff 
fails  in  this  court. 

No  fraud  or  mal-practice  of  any  kind,  or  concealment  or 
advantage  taken,  is  charged  against  defendant.  The  settle- 
ment sought  now  to  be  impeached  was  made  between  parties 
who  met  together  for  the  express  purpose  of  settling  the 
amount  due  to  the  plaintiff  for  his  work  on  the  bridges. 
The  account  referred  to  was  produced,  speaking  of  girders 
and  of  the  work  on  the  different  bridges.  Large  payments 
are  claimed  as  made  to  the  plaintiff.  The  subject  of  extras 
is  especially  noticed  in  the  account,  and  large  items  for  and 
against  the  plaintiff  on  that  head  are  stated,  and  a balance 
struck  of  ^£1118  3s.,  which  was  then  paid  to  the  plaintiff, 
as  mentioned  in  the  release. 

We  are  unable  to  understand  how,  if  the  plaintiff  had  any 
•claim  for  the  extra  length  or  size  of  these  girders,  he 
should  not  then  have  urged  it,  when  expressly  discussing  the 
very  subject  of  bridges  and  girders,  and  extra  work  on  his 
contract. 

We  cannot  distinguish  the  case  from  that  of  the  owner  of 
a newly-built  house  coming  to  a settlement  with  the  builder. 
The  contract  price  is  considered,  a claim  is  made  for  extra 
work,  the  payments  and  accounts  between  the  parties  dis- 
cussed ; and  finally,  a balance  is  struck  and  paid  over,  and 
the  builder  gives  not  merely  a general  release,  but  one  spe- 
cially declaring  that  he  has  been  so  paid,  and  releases  the 
owner  from  all  demands  in  respect  of  the  building  of  the 
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house,  the  contract  price  and  extra  work.  Two  years  or 
two  months  afterwards  he  claims  to  be  paid  for  an  extra 
twenty  feet  height  to  one  of  the  chimnies,  or  an  extra  parti- 
tion wall.  He  says  he  did  not  intend  to  release  this,  and 
that  the  release  was  obtained  from  him  by  surprise — with- 
out stating  in  what  the  surprise  consisted,  or  that  any  trick 
or  fraud  was  practised. 

If  such  a claim  were  allowed,  we  think  the  effect  would  be 
to  destroy  all  confidence  whatever  in  a settlement  of  account, 
and  to  render  worthless  the  bulk  of  the  releases  and  receipts 
in  full  made  between  parties. 

We  cannot  place  the  plaintiff’s  case  on  better  grounds 
than  to  assume  that  when  he  came  to  settle  with  defendant 
he  forgot  to  make  any  claim  for  the  extra  length  of  the  gir- 
ders. But  the  very  matter  he  was  settling  with  him  was 
the  cost  of  girders,  and  the  amount  to  be  paid  to  him  for 
girders.  The  defendant  may  be  assumed  to  have  known  all 
this,  and  that  he  was  then  desiring,  once  and  forever  to 
strike  a balance  and  pay  the  plaintiff  for  all  his  demands  on 
him.  The  defendant  goes  into  all  the  accounts  with  that 
view,  allows  one  item  and  deducts  another,  and  finally,  in 
all  probability  alters  his  position  by  paying  a large  sum  to 
the  plaintiff,  as  the  express  consideration  for  the  release  from 
all  future  claims. 

As  it  strikes  me,  we  should  be  doing  injustice  and  estab- 
lishing a most  dangerous  precedent,  if  we  pronounce  in 
favour  of  the  plaintiff ’s  argument.  The  effect  of  such  a 
decision  wrould  he  to  give  the  plaintiff  all  the  substantial 
benefit  of  the  settlement  and  of  the  money  paid  to  him. 
thereon,  and  to  take  from  defendant  all  the  advantage  deriva- 
ble from  what  he  supposed  to  he  a final  discharge,  and  in 
obtaining  which  he  had  acted  with  unimpeached  fairness. 

If  the  plaintiff  have  any  remedy,  we  think  he  must  seek 
it  in  Chancery,  from  a court  which  can  adjust  the  equities 
between  the  parties,  and,  if  a proper  case  be  made  out,  re- 
open the  settlement  of  accounts  and  remit  the  parties  to 
their  respective  rights  before  the  release  was  executed,  and, 
as  a probable  condition  of  any  relief,  require  the  plaintiff  to 
refund  the  money  paid  as  a balance.  We  have  no  such 
power.  (See  the  case  cited  of  Pritt  v.  Clay,  6 Beav.  503.) 
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None  of  the  cases  cited,  nor  any  that  we  have  examined, 
seem  to  ns  to  support  plaintiff ’s  view.  The  case  of  Lyall 
v.  Edwards,  chiefly  relied  on,  is  readily  distinguishable. 
There  the  plaintiff  successfully  contended  that  a general 
release  given  by  him  did  not  cover  a conversion  of  his  goods 
by  defendant,  of  which  he  was  in  ignorance  when  the  release 
was  executed. 

The  sections  cited  from  Story’s  Equity  Jurisprudence  are 
very  far  from  going  the  length  contended  for  by  the  plaintiff. 

“ I have  always,”  (says  the  Master  of  the  Rolls,  in  Wason 
v.  Wareing,  15  Beav.  155,)  “considered  it  to  be  a rule  of 
equity,  that  where  a party  relies  on  his  ignorance  of  facts, 
he  must  shew,  not  only  that  he  had  not  the  information, 
but  that  he  could  not  with  due  diligence  obtain  it.” 

Yorley  v.  Barrett,  (1  C.  B.  N.  S.  225,)  is  a good  example 
of  the  kind  of  case  in  which  a court  of  law  will  interfere  to 
exclude  on  equitable  grounds  the  general  words  of  a release. 

We  also  refer  to  Hartopp  v.  Hartopp,  (21  Beav.  259,) 
Burgess  v.  Bissett,  (2  Jur.  N.  S.  1221,)  Stainton  v.  Carron 
Company,  (6  Jur.  N.  S.  360,)  Cole  v.  Gibson,  (1  Yes.  Senr. 
503,)  Broughton  v.  Hutt,  (3  DeG.  & Jones,  504,)  Solvency 
Guarantee  Co.  v.  Freeman,  (7  H.  & N.  17.) 

Judgment  for  defendant  on  demurrer. 


Stuart  v.  Mathieson. 

Covenant  for  quiet  enjoyment — Damages  recoverable. 

In  an  action  on  a covenant  for  quiet  enjoyment,  the  breach  alleged  was  the 
recovery  of  a judgment  for  dower,  and  eviction  of  defendant  from  one- 
third  of  the  land.  Defendant  allowed  judgment  to  go  by  default. 

Held,  that  the  plaintiff  was  entitled,  in  assessing  damages,  to  recover  the 
costs  of  the  dower  suit,  and  to  the  whole  value  of  the  dower  estate,  not 
merely  damages  to  the  bringing  of  this  action. 

Declaration  on  a covenant  for  quiet  enjoyment  of  lands 
sold,  without  let,  suit,  interruption,  &c.,  of  any  one,  and  that 
free  of  all  conveyances,  rights,  annuities,  charges,  or  incum- 
brances, &c.  Breach , averring  a lawful  claim  for  dower, 
suit,  and  judgment  thereon,  and  eviction  of  the  plaintiff  from 
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one-third  of  the  land ; and  that  costs,  both  of  the  dowress 
and  his  own  costs,  were  incurred  and  paid  by  the  plaintiff. 

Judgment  went  by  default. 

Damages  were  assessed  before  Draper,  C.  J.,  at  the  last 
Middlesex  assizes. 

Evidence  was  given  of  the  annual  value,  and  also  of  the 
total  value  of  the  dowress’  interest  in  her  one-third,  and  of 
her  age  and  health  ; also,  that  the  plaintiff  would  not  settle 
with  her  until  it  should  appear  whether  he  could  recover 
from  the  now  defendant,  and  that  he  wanted  defendant  to 
settle  with  the  dowress.  The  costs  of  the  dowress  and 
of  the  plaintiff  were  proved  to  be  $138. 

Becher , Q.C.,  for  defendant  objected  that  the  plaintiff 
could  only  recover  from  the  assignment  of  dower  to  the 
commencement  of  this  suit,  and  also  that  costs  wTere  not 
recoverable. 

The  learned  Chief  Justice  ruled  that  the  costs  could  not 
be  recovered.  On  his  direction  the  jury  found  $60  for 
damages  to  the  bringing  the  action,  and  $375  for  the  whole 
damages  for  the  dowress’  life.  The  verdict  was  entered  for 
the  $60,  and  leave  reserved  to  the  plaintiff  to  move  to 
increase  the  damages  to  the  larger  sum. 

English  obtained  a rule  nisi  to  increase  the  verdict,  on 
the  leave  reserved,  and  for  a new  trial  for  misdirection,  in 
disallowing  the  costs. 

Becher,  Q.C.,  shewed  cause,  citing  Smith  v.  Compton,  3 
B.  A Ad.  407 ; Hodgins  v.  Hodgins,  13  C.  P.  146  ; Short  v. 
Kalloway,  11  A.  & E.  28  ; Malden  v.  Fyson,  11  Q.  B.  292  ; 
Browne  v.  Lee,  6 B.  & C.  689  ; Rawle  on  Covenants  for 
Title,  137,  246  ; Mayne  on  Damages,  25,  28,  30,  97  ; Morri- 
son v.  Chadwick,  7 C.  B.  266. 

English,  contra,  cited  Stubbs  v.  Martindale,  1:  C.  P.  52, 
Brennan  v.  Servis,  8 U.  C.  B.  191 ; Clark  v.  Robertson, 
lb.  370  ; Smith  v.  Great  Western  Railway  Co.,  6 C.  P.  151. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

As.  we  understand  the  decisions  of  our  own  courts  ; 
we  think  the  covenantee  against  whom  proceedings  are 
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instituted  to  evict  him,  on  title  paramount  to  that  of  his 
covenantor,  can  in  general  recover  his  costs  of  suit  as  part  of 
his  damages.  Clark  v.  Robertson  (9  TJ.  C.  R.  870)  is  a 
direct  authority  on  a covenant  for  title.  Stubbs  v.  Martin- 
dale  (7  C.  P.  52)  is  to  the  same  effect,  recognizing  Smith  v. 
Compton  as  a binding  authority.  The  present  Chief  Justice 
of  the  Common  Pleas  says,  “ In  the  absence  of  slyij  thing 
shewn  to  the  contrary,  it  will  be  assumed  to  be  reasonable  to 
defend  a title  when  the  party  holds  a covenant  for  a good 
title.”  The  same  view  seems  taken  in  Forsyth  v.  McIntosh, 
(9  C.  P.  49,)  where  some  of  the  earlier  cases  are  noticed. 

In  Parker  v.  McDonald  (11  C.  P.  478)  it  was  attempted 
to  push  the  claim  for  costs  still  further,  but  without  success, 
where  the  covenantee,  not  being  liable  to  the  opposite  party’s 
costs,  incurred  the  expense  of  retaining  a solicitor  to  appear 
for  him  in  the  master’s  office,  on  taking  the  account  in  a 
foreclosure  suit,  in  which  he  was  told  he  had  no  defence, 
and  in  the  amount  of  the  account  he  had  no  interest. 

In  a latter  case,  of  Hodgins  v.  Hodgins,  (18  C.  P.  146,) 
the  covenant  was,  as  here,  for  quiet  enjoyment,  and  the 
breach  eviction  by  the  dowress  of  the  covenantor  of  one- 
third  of  the  land.  As  in  this  case,  no  plea  was  filed. 

It  appeared  that  a demand  in  writing  under  the  statute  was 
given  by  the  dowress  before  action.  The  Chief  Justice  says, 
(p.  151,)  “ I think  on  receipt  of  the  demand  the  now  plain- 
tiff should,  without  delay,  have  complied  with  it.  The  very 
object  of  the  demand  is  to  give  him  the  opportunity  of  assign- 
ing the  dower  without  action.  There  is  nothing  suggested 
to  the  court  on  his  part  as  a reason  for  contesting  the  widow’s 
claim.  * * The  demandant’s  costs,  and  those  of  the 

defence  against  her  claim,  appear  to  me  to  have  been  need- 
lessly incurred,  and  therefore  should  not  be  charged.” 

In  the  present  case  no  evidence  was  given,  one  way  or  the 
other,  as  to  whether  the  plaintiff  needlessly  or  reasonably 
incurred  these  costs.  In  this  respect  it  differs  from  Hodgins 
v.  Hodgins,  which  was  on  a covenant  in  a deed  from  father 
to  son,  the  breach  being  the  claim  for  dower  of  the  grantor’s 
wife,  living  at  the  time  of  covenant  made,  a fact  of  course 
well  known  to  the  covenantee. 
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Assuming  Smith  v.Compton  to  be  good  law, and  considering 
the  manner  in  which  this  covenant  for  quiet  enjoyment  is  treat- 
ed as  a covenant  to  indemnify,  and  the  apparent  rule  as  to 
the  recovery  of  costs  on  such  a covenant,  we  think  it  lay  on 
the  defendant  in  the  case  before  us,  to  give  some  evidence 
to  shew  that  these  costs  were  uselessly  or  wantonly  incur- 
red. We  do  not  say  that  such  evidence  was  necessary,  but 
we  point  to  its  absence,  in  order  to  take  the  case  out  of  the 
rule  laid  down  by  the  Chief  Justice  in  Hodgins  v.  Hodgins. 

As  to  the  measure  of  damages,  we  are  strongly  of  opinion 
that  a recovery  of  damages  in  a case  like  this  is  a bar  to  all 
future  actions  for  the  same  cause,  and  that  therefore  the  ver- 
dict should  be  increased  to  the  larger  sum.  The  dowress 
has  obtained  her  one-third  of  the  land  for  her  life,  and  the 
measure  of  damage  to  the  plaintiff  must  be  the  whole  loss  to 
him  for  having  her  estate  for  life  carved  out  of  his  inherit- 
ance ; or,  in  other  words,  the  difference  between  the  value 
of  an  estate  in  fee  simple  in  possession  of  the  whole  land, 
and  the  same  estate  minus  the  dowress’  interest  for  life  in 
the  one-third  assigned  to  her.  We  cannot  understand  any 
other  principle  on  which  it  is  possible  to  estimate  the  dam- 
age. The  claim  is  beyond  the  reach  of  either  plaintiff  or 
defendant  to  remove.  There  will  always,  of  course,  be  some 
difficulty  in  assessing  the  value  of  an  interest  depending 
wholly  on  the  duration  of  a life  ; but  such  difficulty  cannot, 
we  think,  create  any  difference  in  the  principle  which  de- 
termines the  measure  of  damages  to  an  estate  whether 
caused  by  the  existence  of  an  estate  for  life  or  for  a fixed 
term  of  years,  as  an  incumbrance  on  the  land  which  the 
covenantee  is  to  hold  free  of  charges,  &c.,  &c. 

As  there  is  no  leave  reserved  to  increase  the  verdict  by 
the  amount  of  the  costs  in  the  dower  suit,  there  must  be  a 
new  trial  without  costs,  unless  defendant  will  consent  to  the 
costs  being  added. 
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Muir  et  al.  v.  Munro. 

Execution — Withdrawal  to  renew — Effect  of. 

The  sheriff  had  several  writs  in  his  hands  against  the  lands  of  M.,  of  which 
the  plaintiffs’  was  the  first.  On  the  8th  of  May  he  advertised  the  lands 
for  sale  under  all  these  writs  in  a local  paper,  and  on  the  17th  in  the 
Gazette.  On  the  10th  f,he  plaintiffs  took  their  writ  out  of  his  hands  for 
the  purpose  of  renewal,  and  on  the  same  or  the  next  day  returned  it  to 
him  renewed. 

Held , that  they  did  not  by  such  withdrawal  lose  their  priority. 

Action  for  not  paying  over  money  levied  by  defendant,  as 
the  sheriff  of  the  county  of  Elgin,  under  a writ  of  fi.  fa. 
lands  at  the  suit  of  the  plaintiffs  against  one  James  Mitchell, 
and  falsely  returning  that  the  writ  had  expired. 

Plea,  that  defendant  did  not  by  virtue  of  the  said  writ 
levy  of  the  lands  and  tenements  of  the  said  James  Mitchell 
the  moneys  endorsed  on  the  said  writ,  or  any  part  thereof, 
as  alleged  ; on  which  issue  was  joined. 

At  the  assizes,  at  London,  before  Draper,  C.J.,  a verdict 
was  taken  for  the  plaintiffs  by  consent,  subject  to  the 
0pinion  of  the  court  upon  the  following 

case  : 

It  is  agreed  that  a verdict  be  rendered  for  the  plaintiffs 
for  the  sum  of  $653,  subject  to  the  opinion  of  the  court  on 
the  following  facts  : — 

A sale  was  made  by  the  defendant,  as  sheriff  of  the  county 
of  Elgin,  on  the  9th  of  August,  1862,  upon  several  writs 
against  the  lands  of  one  James  Mitchell,  and  against  him 
and  one  William  J.  White. 

It  is  admitted  that  the  plaintiffs’  was  the  first  valid  writ  in 
the  sheriff’s  hands,  and  that  their  judgment  was  the  first 
registered  judgment  upon  which  there  was  a valid  writ  in 
his  hands  ; and  that  the  plaintiffs  are  entitled  to  the  proceeds 
of  the  sale,  unless  they  have  lost  their  priority  by  the  with- 
drawal of  their  execution  from  the  hands  of  the  sheriff  for 
the  purpose  of  renewal,  as  hereinafter  is  mentioned. 

On  the  8th  of  May,  1862,  the  sheriff  acted  upon  the  whole 
of  the  said  writs,  by  advertising  the  seizure  and  intention 
to  sell  the  lands  of  the  defendants  White  and  Mitchell,  as 
required  by  law,  in  one  of  the  papers  published  within  the 
county  of  Elgin. 

The  plaintiffs,  on  the  tenth  day  of  the  same  month,  with- 
drew their  fi.  fa.  from  the  hands  of  the  defendant  for  the 
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purpose  of  renewal,  and  on  the  same  or  the  following  day, 
having  had  it  so  renewed,  re-placed  it  in  the  sheriff’s  hands. 

On  the  17th,  the  same  lands  were  first  advertised  in  the 
Canada  Gazette , and  a sale  was  made  in  pursuance  of  these 
several  advertisements,  under  which  the  money  was  made. 

The  writs  of  other  plaintiffs  in  the  sheriff'  ’s  hands  at  the 
time  of  such  withdrawal  were  sufficient  to  exhaust  the  pro- 
ceeds of  the  sale. 

It  is  understood  that  by  withdrawal  is  meant  that  the  writ 
was  taken  by  the  plaintiffs’  attorney  from  the  sheriff’s 
office  for  the  purpose  of  renewal,  and  after  being  renewed 
by  the  proper  officer,  was  returned.  . 

If  the  court  should  be  of  opinion  that  such  withdrawal  of 
the  writ  from  the  sheriff,  after  the  sheriff  had  so  commenced 
the  execution  thereof,  disentitled  them  to  the  proceeds  of  the 
sale,  a verdict  is  to  be  taken  for  the  defendant. 

Abbott , for  the  plaintiffs,  cited  Bull  v.  King,  8 C.  P.  474. 

Burton , Q.C.,  contra,  cited  Clerk  v.  Withers,  6 Mod.  295 ; 
Miller  v.  Parnell,  6 Taunt.  370  ; Doe  Tiffany  v.  Miller,  10 
U.  C.  R.  65  : Cli.  Arch.  Prac.,  10th  Ed.  592. 

Deaper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiffs’  writ  against  the  lands  of  Mitchell  was  first 
in  the  sheriff  *s  hands,  other  writs  having  been  placed  in  his 
hands  against  the  lands  of  Mitchell  soon  after  the  plaintiffs. 
It  is  admitted  that  the  plaintiffs  are  entitled  to  the  proceeds 
of  the  sale  of  these  lands,  unless  they  lost  their  priority  by 
the  subsequent  occurrences. 

The  sheriff  received  the  plaintiffs’  writ  on  or  about  the 
23rd  of  May,  1861. 

On  the  8th  of  May,  1862,  the  sheriff  acted  upon  all  the 
writs  against  Mitchell’s  lands,  by  advertising  the  same  for 
sale  in  a local  newspaper. 

On  the  10th  of  May,  1862,  the  plaintiffs  withdrew  their 
writ  from  the  sheriff’s  hands  for  the  purpose  of  renewal, 
and  oh  the  same  or  the  next  day — having  had  it  renewed 
in  the  interval — re-placed  it  in  the  sheriff’s  hands. 

On  the  17th  of  May,  1862,  Mitchell’s  lands  were  first 
advertised  for  sale  in  the  Canada  Gazette.  (A  reference 
to  the  Gazette  shews  that  this  advertisement  is  dated  from 
the  sheriff’s  office  at  St.  Thomas,  on  the  8th  of  May, 
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1862.  This  is  not  made  part  of  the  case.  If  it  were,  it 
would  shew  that  the  sheriff  prepared,  and  probably  trans- 
mitted the  advertisement  to  the  Gazette  office  at  Quebec,  be- 
fore the  plaintiff’s  writ  was  withdrawn  to  be  renewed.) 

The  lands  were  sold  pursuant  to  these  advertisements, 
and  the  money  made.  The  writs  against  Mitchell’s  lands, 
received  after  the  plaintiffs’  original  delivery  of  their  writ 
to  the  sheriff,  and  in  his  hands  at  the  time  of  the  withdrawal 
would  exhaust  the  money  arising  from  the  sale. 

The  term  withdrawal  is  explained  to  mean,  that  the  writ 
was  taken  by  the  plaintiffs’  attorney  from  the  sheriff’s 
office  for  the  purpose  of  renewal  and  after  being  renewed 
by  the  proper  officer  was  returned. 

The  question  is  whether  owing  to  such  withdrawal  the 
plaintiffs  lost  the  priority  of  their  writ,  and  consequently 
their  right  to  have  the  proceeds  of  the  sale  applied  to 
satisfy  it. 

The  question  arises  on  the  249th  section  of  the  C.  L.  P.  Act, 
(Consol.  Stats.  U.  C.,  ch.  22,)  which  enacts  that,  “ except 
writs  of  Capias  ad  Satisfaciendum,  every  writ  of  execution 
shall  bear  date  and  be  tested  on  the  day  on  which  it  is 
issued,  and  shall  remain  in  force  for  one  year  from  the  teste, 
(and  no  longer  if  unexecuted,)  unless  renewed  ; but  such  writ 
may,  at  any  time  before  its  expiration,  be  renewed  by  the  party 
issuing  it  for  one  year  from  the  date  of  such  renewal,  by 
being  marked  in  the  margin  with  a memorandum  to  the  effect 

following  : ‘ Eenewed  for  one  year  from  the day  of 

,’  signed  by  the  Clerk  or  Deputy  Clerk  of  the  Crown, 

or  Clerk  of  the  County  Court,  who  issued  such  writ,  or  by 
his  successor  in  office  ; and  a writ  of  execution  so  renewed 
shall  have  the  effect  and  be  entitled  to  priority  according  to 
the  time*  of  the  original  delivery  thereof  to  the  sheriff.” 

The  case  of  Bull  v.  King,  (8  C.  P.  474,)  which  was  re- 
ferred to,  was  an  application  to  the  discretionary  power  of 
the  court  to  relieve  the  sheriff,  by  allowing  him  to  amend  a 
return  to  a ji,  fa.  made  under  a mistake  of  facts.  Here,  if 
there  be  a mistake,  it  is  made  by  the  plaintiffs  themselves, 
and  they  are  striving  to  fix  the  sheriff  with  liability,  if  he 
has  in  fact  paid  over  the  money  levied  to  other  execution 
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creditors  of  Mitchell,  without  indemnity,  and  which  on  the 
case  stated  may  he  fairly  assumed,  if  it  would  in  any  way 
affect  our  decision. 

We  confess  we  see  no  reason  whatever  on  the  case  stated 
why  the  writ  need  have  been  renewed,  for  before  it  would 
have  expired  the  sheriff  had  actually  done  what  the  268th 
section  of  the  C.  L.  P.  Act  declares  would  have  been  a suffi- 
cient commencement  of  execution  ; and  by  enquiry  at  the 
sheriff’s  office  it  might  have  been  ascertained  not  only  that 
the  sheriff  had  seized,  and  had  advertised  in  the  local  paper, 
hut  that  he  either  had  sent  or  was  immediately  about  to  send 
an  advertisement  to  the  official  Gazette;  and  they  were  not 
so  pressed  for  time  to  renew  their  writ,  that  they  could  not 
have  waited  to  ascertain  all  that  was  necessary  to  know, 
namely,  whether  there  had  been  a commencement  of  exe- 
cution. 

But  while  we  think  the  plaintiffs  needlessly  exposed  them- 
selves to  the  difficulty  which  has  arisen,  we  have  not  arrived 
at  the  conclusion  that  they  have  lost  the  priority  they  had. 
The  249th  section,  which  provides  for  the  renewal  of  a writ 
of  execution,  makes  it  necessary  that  to  get  it  renewed  the 
writ  must  be  produced  to  the  proper  officer  of  the  court. 
The  legislature  plainly  contemplated  that  the  writ  would 
probably  be  in  the  sheriff  ’s  hands,  and  would  have  to  be 
withdrawn  in  order  to  be  renewed  for  the  concluding  words 
of  the  section  would  be  inoperative  unless  construed  with  a 
view  to  this  contingency. 

Cases  may  arise  in  which  it  may  be  questioned  whether 
the  writ  was  withdrawn  from  the  sheriff ’s  hands  for  the 
bond  fide  purpose  of  renewal,  where  after  such  withdrawal 
there  has  been  needless  or  unreasonable  delay  in  re-placing 
it  in  the  sheriff ’s  hands,  or  where  third  parties  coming  to 
the  sheriff’s  office  to  make  enquiries,  and  finding  no  writ 
in  the  sheriff ’s  hands,  and  obtaining  no  information  of  a 
writ  on  which  proceedings  were  commenced  having  been 
withdrawn,  as  this  was,  may  have  taken  steps  affecting  their 
own  position  or  interests  in  consequence.  Nothing  of  that 
sort  is  suggested  here,  if  it  would  make  any  difference  in  the 
construction  to  be  given  to  the  statute.  But  on  the  facts  of 


ROBINSON  Y.  GORDON  ET  AL. 


143 


this  case  \ve  are  of  opinion  that  the  renewed  writ  was 
“ entitled  to  priority  according  to  the  time  of  the  original 
delivery  thereof  to  the  sheriff.” 

Judgment  for  plaintiffs. 


Kobinson  v.  Gordon  and  McKay. 

Sale  of  goods — Statute  of  Frauds — Acceptance  and  receipt. 

Defendants,  wholesale  merchants,  in  December  verbally  ordered  certain 
cloth  goods  from  the  plaintiff,  a manufacturer,  by  sample,  at  a stipulated 
price  per  yard,  to  be  delivered  by  the  ist  of  April  next.  Three  cases 
were  received  by  defendants,  at  different  times,  before  the  ioth  of  March, 
and  on  that  day  they  wrote  to  the  plaintiff  that  they  would  not  keep 
them  except  at  a less  price,  because  he  had  disregarded  an  alleged  con- 
dition of  the  bargain,  not  to  sell  to  retail  merchants.  The  plaintiff  in 
reply  denied  this  condition,  and  refused  to  lower  the  price  ; and  on  the 
12th  defendants  again  wrote,  that  the  goods  were  in  their  hands  subject 
to  the  plaintiff’s  order.  On  the  26th,  having  received  the  last  case,  de- 
fendants wrote  declining  to  take  it  in  stock,  “for  other  reasons  as  well 
as  those  already  mentioned,”  and  stating  that  the  goods  were  stored  at 
the  plaintiff’s  risk. 

Defendants  sold  part  of  the  first  two  cases,  whether  before  or  after  the 
26th  of  March  was  not  clear,  and  soon  after,  as  they  alleged,  discovered 
defects  in  quality,  and  did  not  open  the  other  cases  until  the  end  of 
October,  about  ten  days  before  the  trial.  The  objections  as  to  selling  to 
retail  dealers,  and  as  to  qualify  having  been  left  to  the  jury,  they  found 
for  the  plaintiff. 

Held,-  that  there  was  an  acceptance  and  receipt  of  the  goods  by  defendants, 
within  the  Stutute  of  Frauds. 

Declaration  for  goods  bargained  and  sold,  goods  sold 
and  delivered,  work  and  materials,  and  account  stated. 

Plea,  as  to  $187  53,  payment  of  that  sum  into  court ; as 
to  the  residue, never  indebted. 

The  plaintiff  took  the  money  out  of  court  on  the  first  plea, 
and  joined  issue  on  the  second.  The  trial  took  place  at 
Berlin,  in  November,  1863,  before  Hagarty.  J. 

The  plaintiff  proved  a verbal  order  given  by  one  of  the 
defendants,  wholesale  merchants  in  Toronto,  for  certain 
goods,  of  which  the  plaintiff  was  a manufacturer.  The  goods 
were  sold  by  sample  at  75  cents  per  yard,  and  were  to  be 
forwarded  by  the  plaintiff  to  defendants.  The  contract  was 
made  in  the  end  of  December  or  beginning  of  January 
next  before  the  trial.  On  the  11th  of  February,  1863, 
the  defendant’s  wrote  to  the  plaintiff  that  it  was  time  for  the 
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plaintiff  to  be  sending  a portion  of  the  two  samples  of  tweed 
ordered.  On  the  10th  of  March,  1863,  the  defendants 
wrote  to  the  plaintiff  the  following  letter  : 

“We  have  invoice  of  three  cases  of  goods  from  you — last 
case  just  in,  but  unopened.  We  beg  to  say  that  circum- 
stances have  come  under  our  knowledge,  viz.,  that  at 
prices  sold  to  us  these  goods  were  to  be  exclusively  sold  to 
wholesale  houses.  Such  not  being  the  case,  we  beg  to  ad- 
vise that  we  shall  not  take  them  into  account  except  at  70 
cents.  This  will  refer  to  all  received.”  To  which,  on  the 
12th  of  March,  the  plaintiff  replied,  “that  the  goods  have 
been  sent  as  per  agreement ; consequently  there  can  be  no 
abatement  on  the  price  invoiced  to  you  at.” 

To  this  on  the  same  day  the  defendants  answered  : “We 
have  your  favour  of  this  date.  In  reply  beg  to  state  that 
goods  alluded  to  in  ours  of  10th  instant  are  here  subject  to 
your  order.  We  fully  comprehend  our  position,  and  will 
abide  the  result.”  On  the  26th  of  March,  1863,  the  de- 
fendants wrote  to  the  plaintiff  as  follows  : “ Since  writing 

you  12th  instant,  advising  you  that  your  goods  were  held 
here  subject  to  your  orders,  we  have  received  another  case, 
which,  for  other  reasons  as  well  as  those  already  mentioned, 
we  decline  taking  in  the  stock.  They  are  stored  at  your 
expense,  and  in  every  other  wray  at  your  risk.  We  think 
your  better  plan  would  be  to  do  something  with  them  in 
season.” 

The  only  other  letter  put  in  evidence  was  dated  19th  of 
October,  1863,  this  action  having  been  commenced  on  the  23rd 
of  September  preceding.  It  was  written  to  the  plaintiff 
by  the  defendant  Gordon,  as  follows  : “I  learn  that  you 

were  looking  at  your  goods  one  day  that  I was  absent. 
1 regret  I was  not  in,  as  I could  have  shewn  you  the  lot — 
Mr.  Spence  or  Mr.  McKay  not  knowing  their  whereabouts. 
Last  spring,  upon  their  imperfections  being  pointed  out,  and 
some  of  them  being  returned,  I stopped  their  sale,  and  they 
are  all  here,  except  what  has  been  paid  into  court.  I ad- 
vised you  26th  March.  You  did  not  choose  to  reply.  I yet 
believe  had  you  been  aware  of  their  condition  you  would 
have  acted  differently.  Law  in  any  case  is  unpleasant ; and 
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as  a manufacturer  I can’t  see  wliat  you  can  gain  by  present 
course.  There  is  not  a merchant  in  Upper  Canada  but  will 
bear  us  out  to  condemning  them.  I would  still  say,  best 
coarse  to  accept  of  amount  paid  in  and  take  the  goods.  ’Tis 
the  first  thing  of  the  kind  we  ever  had.  I may  add  that  a 
number  of  the  pieces  are  short  measure  as  well.” 

It  appeared  that  all  the  goods  bargained  for  were  deliv- 
ered before  the  1st  of  April,  1863.  The  plaintiff’s  general 
manager  proved  the  bargain  and  delivery,  and  that  he  took 
samples  to  the  defendants  when  he  sold  the  goods  to  them. 
He  swore  it  was  no  condition  of  the  sale  that  the  plaintiff 
should  not  sell  such  goods  at  such  prices  to  retail  mer- 
chants : that  they  (meaning  the  plaintiff)  did  not  make  a 
business  of  selling  to  retail  houses,  but  did  not  promise  not 
to  do  so.  This  order  was  given  in  the  plaintiff’s  cloth  room 
at  Galt — no  one  present  but  the  witness,  and  McKay,  one 
of  the  defendants.  He  had  shewn  defendants  samples  in 
Toronto.  McKay  in  Galt  selected  from  pieces  which  he 
looked  at,  fifty  pieces  of  one  and  fifty  pieces  of  another 
quality.  He  and  other  witnesses  gave  evidence  of  their 
being  properly  manufactured  and  saleable  goods,  but  cheap 
— made  from  coarse  wool. 

It  further  appeared  that  the  defendants  had  actually  sold 
275^  yards  of  the  goods  first  received,  but  that  they  had 
not  opened  the  two  last  cases  received  until  about  ten  days 
before  the  trial.  And  on  their  part  evidence  was  gone  into 
to  show  that  when  the  plaintiff’s  manager  came  to  Toronto 
with  patterns,  to  get  orders,  Mr.  Spence,  who  was  in  de- 
fendants’ employ,  told  him  it  would  be  an  objection  to  defen- 
dants ordering  these  goods  if  the  plaintiff  sold  such  goods  to 
retail  merchants,  and  the  plaintiff’s  manager  said  there 
would  be  no  cause  of  complaint  on  that  head.  Spence  under- 
stood him  to  say  that  if  defendants  gave  an  order  the  plain- 
tiff would  not  sell  to  retail  merchants. 

A good  deal  of  evidence  to  shew  that  the  goods  were  not 
as  good  as  the  patterns  produced  in  Toronto,  nor  merchant- 
able, was  gone  into  ; and  the  plaintiff  gave  additional  evi- 
dence in  reply  on  this  head.  There  was  no  proof  that  the 
10  VOL.  XXIII. 
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plaintiff  had  sold  to  retail  dealers.  The  amount  paid  into 
court  was  admitted  to  he  $19  too  little. 

It  was  objected,  at  the  close  of  the  plaintiff ’s  case,  that 
there  was  no  contract  in  writing,  and  that,  so  far  from  there 
being  evidence  of  acceptance  of  the  goods,  there  was  express 
evidence  of  their  being  rejected.  The  learned  judge  over- 
ruled the  objection,  and  at  the  close  of  the  plaintiff’s  case 
told  the  jury  that  when  persons  purchase  goods  to  be 
delivered  according  to  sample,  the  vendees  are  entitled  to  a 
reasonable  time  to  examine  them,  and  if  they  do  not  answer 
the  sample  the  vendees  may  refuse  acceptance,  giving  notice 
to  the  vendors  ; and  he  left  to  them  to  say  whether  the  goods 
delivered  answered  the  samples  or  not.  He  remarked  on 
the  fact  that  when  the  defendants  in  March  gave  notice  to 
the  plaintiff,  it  was  not  apparently  from  any  defect  in  quality 
but  on  an  alleged  breach  of  contract  in  selling  such  goods 
to  retail  dealers — nothing  being  said  of  defects,  and  two 
cases,  in  fact,  not  having  been  opened  at  all  until  ten  days 
before  the  trial : that  vendors  are  entitled  to  know  in  a 
reasonable  time  on  what  grounds  the  goods  sent  are  ob- 
jected to  : that  if  there  was  an  inferiority  in  the  goods  de- 
livered to  the  sample,  they  might  (if  defendants  were  bound 
by  their  conduct  to  keep  them)  make  some  allowance. 

The  jury  gave  the  plaintiff  the  full  amount  claimed. 

Read,  Q.C.,  obtained  a rule  nisi  for  a new  trial,  or  to 
reduce  the  verdict  to  $19,  or  to  $835,  that  being  the  price 
of  the  first  case  of  goods  in  question  in  this  suit,  less  the 
sum  paid  into  court ; or  to  reduce  the  verdict  to  such  sum 
as  the  court  might  direct ; the  verdict  being  contrary  to  law 
and  evidence,  and  for  misdirection,  because,  except  as  to  the 
goods  sold  by  the  defendants,  there  was  no  acceptance,  and 
defendants  refused  to  accept  the  same, and  therefore  the  plain- 
tiff’s cause  of  action  so  far  was  not  accepting,  and  for  the 
goods  not  accepted  the  plaintiff  could  not  recover  in  this 
action : that  the  plaintiff  did  not  prove  a contract  within  the 
Statute  of  Frauds,  and  within  the  statute  13&14  Vic.,  ch.  61. 

John  Read  shewed  cause,  and  cited  Scott  v.  The  Eastern 
Counties  B.  W.  Co.,  12  M.  & W.  33  ; Lillywhite  v.  Devereux, 
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15  Mi  & W.  291 ; Elliott  y.  Thomas,  3 M.  & W.  176  : Era- 
gano  v.  Long,  4 B.  & C.  219  ; Rohde  y.  Thwaites,  6 B.  & C. 
388  ; Morse  v.  Chisholm  et  al.,  7 C.  P.  131 ; Hunt  v.  Silk, 
5 East  449. 

7).  B.  Read,  Q.C.,  contra,  cited  Kent  v.  Huskinson,  3 
B.  & P.  233 ; Thomson  v.  Maceroni,  3 B.  & C.  1 ; Howe 
y.  Palmer,  3 B.  & Al.  321,  326  ; Tempest  v.  Fitzgerald,  3 
B.  & Al.  680;  Atkinson  v.  Bell,  8 B.  & C.  277  ; Astey  v. 
Emery,  4 M.  & S.  262  ; Walker  v.  Boulton,  3 0.  S.  252  ; 
Norman  v.  Phillips,  14  M.  & W.  277  ; Mucklow  v.  Mangles, 
1 Taunt.  318  ; Bushel  v.  Wheeler,  15  Q.  B.  442  ; Meredith 
v.  Meigh,  2 E.  & B.  364 ; Acraman  v.  Morriee,  8 C.  B. 
459  ; Smith  y.  Surman,  9 B.  & C.  561  ; Bill  v.  Bament,  9 
M.  & W.  36  ; Baldey  v.  Parker,  2B.&C.  37  ; Curtis  v.  Pugh, 
10  Q.  B.  Ill  ; Wilkins  v.  Bromhead,  7 Scott  N.  R.  921. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

In  this  case  the  original  bargain  was  verbal,  and  was  for 
goods  of  a value  exceeding  £10  sterling  in  amount,  at  a 
stipulated  price,  (75  cents  per  yard,)  and  at  the  making  of 
the  bargain  part  of  the  goods  were  not  manufactured.  All 
wrere  to  be  delivered  by  the  1st  of  April,  1863.  Before  the 
10th  of  March,  1863,  three  cases  of  these  goods  came  (not 
all  together)  into  defendants’  hands,  and  on  that  day  they 
wrote  that  they  would  not  keep  them  except  at  a less  price, 
(70  cents  per  yard,)  because  the  plaintiff  had  disregraded  an 
alleged  condition  of  the  bargain.  The  plaintiff  replied  in 
effect  denying  there  was  such  a condition,  and  refusing  to 
lower  the  price.  On  the  12th  of  March,  defendants  write, 
that  the  goods  alluded  to  in  their  former  letter  are  in  their 
hands,  subject  to  the  plaintiff ’s  order.  And  on  the  26th  of 
March  they  write,  stating  they  had  received  another  case, 
which  they  declined  taking  in  stock,  for  other  reasons  as 
well  as  those  already  mentioned ; and  they  inform  the  plain- 
tiff the  goods  are  stored  at  his  risk.  All  the  goods  agreed 
for  were  forwarded  by  the  plaintiff  within  the  time  stipulated. 

At  some  time,  the  defendants  sold  part  of  the  contents  of 
the  first  two  cases';  and  soon  after,  as  their  witness  Mr. 
Spence  states,  they  discovered  defects  in  the  quality  of  the 
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goods,  and  did  not  open  the  other  two  cases  until  about  ten 
days  before  the  trial.  They  made  no  other  communication 
to  the  plaintiff  until  the  19th  of  October,  1868,  upwards  of 
three  weeks  after  this  action  was  brought. 

It  was  not  shewn  when  the  defendants  sold  a part  of  these 
goods,  but  by  the  language  of  their  letters  of  the  10th,  12th, 
and  26th  of  March,  they  represent  the  goods  to  be  in  their 
hands  as  the  plaintiff’s  goods,  the  last  letter  stating  they 
were  stored  at  his  risk.  Against  this,  however,  Mr.  Spence’s 
evidence  is,  that  the  sale  was  before  the  receipt  of  the  last 
case,  and  within  a week  or  so  of  the  first  two  cases  being 
opened;  but  he  qualifies  the  statement  by  adding,  “ this  is 
only  conjecture.”  It  appears  to  us  more  reasonable  to  rely 
on  the  defendants’  own  representations  up  to  the  26th  of 
March.  In  the  letter  of  the  19th  of  October,  one  of  the  de- 
fendants writes,  “ Last  spring,  upon  their  imperfections  being 
pointed  out,  and  some  of  them  returned,  I stopped  the  sale, 
and  they  are  all  here,  except  what  has  been  paid  into  court 
and  this  passage  confirms  rather  than  weakens  the  conclu- 
sion that  sales  of  part  of  these  goods  were  made  by  defen- 
dants after  the  26th  of  March. 

The  two  objections  raised  on  the  defence,  1st,  as  to  selling 
to  retail  dealers,  and  2nd,  as  to  the  quality  of  the  goods, 
which  might  possibly  have  justified  the  defendants  in  re- 
pudiating the  goods,  have  been  submitted  to  the  jury,  and 
their  verdict  must  be  taken  to  negative  both. 

Under  these  circumstances,  the  question  raised  is  whether 
the  contract  is  binding  on  the  defendants  under  the  Statute 
of  Frauds,  which  enacts  “that  no  contract  for  the  sale  of 
any  goods, wares, and  merchandise,  for  the  price  of  ten  pounds 
sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the 
buyer  shall  accept  part  of  the  goods  so  sold , and  actually 
receive  the  same , or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment,  or  that  some  note  or  memoran- 
dum in  writing  of  the  said  bargain  be  made  and  signed  by 
the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorised.” 

We  are  of  opinion  the  defendants,  the  buyers,  did  accept 
part  of  the  goods  so  sold,  and  did  actually  receive  the  same. 
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We  have  not  felt  it  necessary  to  enter  upon  an  examina- 
tion of  the  authorities  cited  by  Mr.  Read  for  the  defendants, 
because  some  of  them  are  not  in  our  view  of  the  facts  appli- 
-cable — we  allude  to  those  relative  to  goods  not  in  esse  when 
the  bargain  was  made  : and  because  there  are  later  authori- 
ties, to  which  we  shall  make  a brief  reference,  in  which  the 
more  important  cases  cited  are  reviewed. 

If  Morton  v.  Tibbett  (15  Q.  B.  428)  had  been  entirely 
supported  by  later  authorities,  it  would  be  decisive  of  this 
case.  It  is  there  stated  by  Lord  Campbell , that,  “ as  part 
payment,  however  minute  the  sum  may  be,  is  sufficient,  so 
part  delivery,”  (and  acceptance)  “ however  minute  the  por- 
tion may  be,  is  sufficient that  such  delivery  and  acceptance 
is  only  a waiver  of  the  note  or  memorandum  in  writing,  and 
that  there  may  be  an  acceptance  and  receipt  within  the 
meaning  of  the  statute,  without  the  buyer  having  examined 
the  goods  or  done  any  thing  to  preclude  him  from  contend- 
ing that  they  do  not  correspond  with  the  contract. 

In  Hunt  v.  Hecht,  (8  Ex.  818,)  however,  Martin , B., 
remarks  upon  this:  “Acceptance,  to  satisfy  the  statute, 
must  be  something  more  than  a mere  receipt ; it  means 
some  act  done  after  the  vendee  has  exercised, or  had  the  means 
of  exercising,  his  right  of  rejection.”  And  he  says  that 
Morton  v.  Tibbett  decides  no  more  than  this,  “that  where 
the  purchaser  of  goods  takes  upon  himself  to  exercise  a 
dominion  over  them,  and  deals  with  them  in  a manner  in- 
consistent with  the  right  of  property  being  in  the  vendor,  that 
is  evidence  to  justify  the  jury  in  finding  that  the  vendee  has 
accepted  the  goods,  and  actually  received  the  same.” 

Lord  Campbell's  judgment  is  again  observed  upon  inCoombs 
v.  The  Bristol  and  Exeter  Railway  Co.,  (8  H.  & N.  510,) 
the  determination  of  Morton  v.  Tibbett  being  approved, 
though  afterwards,  in  Castle  v.  Sworder,  (6  H.  & N.  828,) 
during  the  argument  in  the  Exchequer  Chamber,  Cockburn , 
C.J.,  says,  “ It  must  not  be  assumed  that  I assent  to  the 
decision  in  Morton  v.  Tibbett.”  Within  a few  days  after 
Castle  v.  Sworder  was  decided  in  the  Exchequer  Chamber, 
Blackburn , J.,  delivered  the  judgment  of  the  Court  of  Queen’s 
Bench  in  Cusack  v.  Robinson,  (1  B.  & S.  299,)  and 
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he  quotes  the  following  passage  from  Morton  v.  Tihbett  with 
approval : “ The  acceptance  is  to  be  something  which  is  to 
precede,  or  at  any  rate  to  be  contemporaneous  with,  the  ac- 
tual receipt  of  the  goods,  and  is  not  to  be  a subsequent  act 
after  the  goods  have  been  actually  received,  weighed, 
measured,  or  examined.”  Which  is  not  altogether  in  ac- 
cordance with  the  observation  of  Crompton,  J.,  in  Castle  v* 
Sworder,  (p.  882.)  “ Perhaps  the  true  rule  is,  that  there 

can  be  no  acceptance  while  the  purchaser  continues  at 
liberty  to  reject  the  goods  as  not  being  according  to  sample 
or  contract.” 

There  is,  however,  no  inconsistency  between  the  decisions 
in  Castle  v.  Sworder  and  Cusack  v.  Robinson  ; and  the  whole 
current  of  unshaken  authority  in  our  opinion  warrants  us 
in  holding  that  the  defendants’  conduct,  in  selling  part  of 
the  goods  purchased  by  them  under  one  entire  contract, 
after  the  receipt  of  the  greater  part,  and  not  improbably  of 
the  whole  of  such  goods,  was  an  act  of  acceptance  sufficient 
to  make  the  contract  a binding  contract,  though  made  origi- 
nally without  any  note  or  memorandum  in  writing.  We 
are  fortified  in  this  conclusion  by  the  verdict,  which,  as  the 
case  was  left  to  the  jury,  involves  a finding  either  that  there 
was  no  condition  in  the  contract  as  to  sales  to  retail 
dealers,  or  if  such  condition  that  it  was  not  broken  ; and 
that  the  goods  delivered  corresponded  with  the  sample,  or  that 
the  defendants,  by  unreasonable  delay  in  giving  the  plaintiff 
notice  of  this  objection,  waived  it. 

We  have  not  overlooked  the  case  of  Nicholson  v.  Bower, 
(1  E.  & E.  172,)  but  it  does  not  appear  to  us  to  affect  our 
conclusion.  We  refer  also  to  Meredith  v.  Meigh,  (2  E.  & 
B.  864,)  and  to  Currie  v.  Anderson,  (6  Jur.  N.  S.  442,)  in 
which  Crompton , J.,  observes,  “ I must  say,  to-day,  I think 
the  case  of  Morton  v.  Tibbett  is  more  satisfactory  than  I 
ever  thought  it  before and  to  the  remarks  of  Erie,  J.,  in 
Parker  v.  Wallis,  (5  E.  & B.  21.) 


Piule  discharged. 
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Young  v.  Moore. 

Statute  of  Limitations — Acknowledgment 

In  an  action  on  the  common  counts,  the  plaintiff  relied  upon  two  letters 
written  to  him  by  defendant,  as  an  answer  to  the  Statute  of  Limita- 
tions pleaded.  The  first  contained  this  sentence Since  getting  your 
letter  I have  been  contriving  a measure  by  which  I hope  to  realise 
enough  to  make  a settlement  with  you  by  next  October,  but  before  then 
I can  do  nothing,  as  it  is  quite  enough  for  me  to  realize  a living  up  here 
at  present ; and  it  is  a fearful  sacrifice  that  I am  entering  into  the  scheme 
to  pay  you,  no  less  than  giving  up  my  practice  and  all  my  little  effects 
to  a medical  man,  who  is  to  give  me  what  will  materially  aid  in  carrying 
out  my  project,”  &c 

The  second  letter,  written  sixteen  months  afterwards,  offered  an  acre  of 
land,  if  defendant  would  take  it,  free  of  incumbrances,  and  certain  goods, 
adding,  “ I am  as  anxious  as  you  are  to  have  a final  settlement.  If 
this  should  meet  your  approbation  I will  go  up  to  Georgetown  and  give 
you  a deed  of  it.  Let  me  hear  from  you  soon.” 

Held , (affirming  the  rule  in  Smith  v.  Thorne,  18  Q.  B.  143,  that  the  ac- 
knowledgment must  support  a promise  to  pay  on  request, either  by  shewing 
on  the  faca  of  it  an  unconditional  promise,  or,  if  conditional,  by  proving 
the  condition  performed  :)  that  the  first  letter  shewed  only  a promise 
dependent  on  effecting  the  scheme  set  forth,  and  that  the  second  was 
clearly  insufficient. 

Declaration  on  the  common  counts,  for  work  and  labour, 
goods,  and  money.  Pleas, — 1.  Never  indepted.  2.  Pay- 
ment. 3.  The  Statute  of  Limitations.  4.  Set-off. 

The  case  was  tried  at  the  assizes  for  York  and  Peel,  in 
October  last,  before  Adam  Wilson,  J.  The  action  was 
commenced  on  the  29th  of  June,  1863,  and  was  barred  by 
the  Statute  of  Limitations,  unless  the  two  letters  following 
took  the  case  out  of  its  operation. 

The  first,  written  by  defendant  to  plaintiff,  on  the  20th 
of  February,  1860. 

Dear  Sir, — Until  receiving  your  letter  a short  time  since, 
I had  fully  made  up  my  mind  that  Donaldson  had  made  a 
full  settlement  with  you.  I have  written  to  him  for  a return 
of  the  accounts,  with  a statement  of  what  he  had  collected, 
that  I might  sue  at  once  for  the  balance,  but  for  so  far  he 
has  refused  to  answer  me,  and  I suppose  I will  have  to  sue 
him  for  them  before  getting  them.  I have  not  a doubt  but 
he  has  collected  the  most  of  them,  and  been  using  the 
money  for  a long  time.  Since  getting  your  letter  I have 
been  contriving  a measure  by  which  I hope  to  realize  enough 
to  make  a settlement  with  you  by  next  October,  but  before 
then  I can  do  nothing,  as  it  is  quite  enough  for  me  to  realize 
a living  up  here  at  present ; and  it  is  a fearful  sacrifice  that 
I am  entering  into  the  scheme  to  pay  you,  no  less  than 
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giving  up  my  practice  and  all  my  little  effects  to  a medical 
man,  who  is  to  give  me  what  will  materially  aid  in  carrying 
out  my  project.  With  regard  to  Leonard’s  rent,  there  is 
nothing  coming  to  him  at  all.  He  had  an  account  with  me 
to  more  than  half  of  the  rents,  and  he  has  since  appropriated 
to  his  use  a pill  cutter  and  pestle  and  mortar,  to  the  value 
of  $16,  so  that,  if  he  has  drawn  much  from  Ruston,  he  calcu- 
lates on  making  a fat  thing  out  of  his  transaction  with  me. 

I shall  come  down  to  see  after  matters  there  as  soon  as  I 
make  a settlement  here,  and  have  a regular  squaring  up  with 
Leonard,  for  I am  satisfied  he  is  acting  dishonestly.” 

The  second  letter,  from  defendant  to  plaintiff,  dated  the 
15th  of  June,  1861. 

Dear  Sir, — After  examining  the  documents  connected  with 
those  lots  I was  speaking  to  you  about,  I am  satisfied  they 
are  mortgaged  to  more  than  their  present  value.  If  you 
will  take  an  acre  of  land  in  the  town  of  Durham  I will  give 
you  a deed  of  it  free  of  all  incumbrance.  It  is  a beautiful 
situation,  the  Saugeen  river  running  by  the  back  end  of  it. 
A flouring  mill,  fulling  and  carding  mills,  and  foundry  and 
tannery  are  situated  in  the  immediate  neighbourhood  of  it. 
It  is  well  fenced  and  cleared  up,  and  in  meadow.  There  is 
a man  living  on  it  at  present,  that  wanted  to  rent  it  from  me 
before  I came  away.  There  is  not  a more  desirable  spot  in 
the  town  than  it  is.  Along  with  this  I will  give  you  all  the 
drugs  and  medicines  that  remain  of  those  I got  from  you, 
and  now  at  Preston.  I am  as  anxious  as  you  are  to  have  a 
final  settlement.  If  this  should  meet  your  approbation,  I 
will  go  up  to  Georgetown  and  give  you  a deed  of  it.  Let 
me  hear  from  you  soon. 

The  learned  judge  held  that  the  letters  afforded  sufficient 
evidence  to  take  the  case  out  of  the  statute,  reserving  leave 
to  defendant  to  move  to  enter  a nonsuit  if  the  court  should 
he  of  a contrary  opinion. 

Blevins  obtained  a rule  nisi  accordingly,  to  which  F. 
Proudfoot  shewed  cause. 

The  following  authorities  were  cited  : — -Holmes  v.  Smith, 
8 Ir.  C.  L.  Rep.,  424,  Exch.  Ch. ; Collis  v.  Stack,  1 H.  & 
N.  605 ; Goodwin  v.  Gulley,  4 H.  & N.  878  ; Gemmell  v. 
Cotton,  6 C.  P.  57 ; Rackham  v.  Marriott,  1 H.  & N.  284 ; 
S.  C.  In.  Ex.  Ch.  2 H.  & N.  196 ; Hales.v.  Stevenson, 9 Jur. 
N.  S.  800  ; Bush’s  Executors  v.  Martin,  9 Jur.  N.  S.  851 ; 
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Everett  v.  Bobinson,  4 Jur.  N.  S.  1083  ; Francis  v.  Hawkes- 
ley,  5 Jur.  N.  S,  1391 ; Buckmaster  v.  Bussell,  10  C.  B.  N. 
S.  745  ; Holmes  v.  Mackrell,  3 C.  B.  N.  S.  789;  Smith  v. 
Thorne,  18  Q.  B.  143;  Collinson  v.  Margetson,  27  L.  J.  Ex. 
305. 

Draper,  C.J. — It  is  well  to  recur  to  the  language  of  the 
statute  which  governs  this  case,  Con.  Stats.  U.  C.,  ch. 
44.  In  all  actions  on  simple  contract  no  acknowledgment 
or  promise  by  words  only  shall  be  deemed  sufficient  evidence 
of  a new  or  continuing  contract  whereby  to  take  any  case 
out  of  the  operation  of  the  Act  21  James  I.,  respecting  such 
actions,  or  to  deprive  any  party  of  the  benefit  thereof,  un- 
less such  acknowledgment  or  promise  be  made  or  contained 
by  or  in  some  writing,  to  be  signed  by  the  party  chargeable 
thereby. 

Vice-Chancellor  Wigram  thus  comments  on  the  principle 
of  the  enactment,  in  Phillips  v.  Phillips,  (3  Hare  299,)  “ If 
a debtor  simply  acknowledges  an  old  debt,  the  law  implies 
from  that  simple  acknowledgment  a promise  to  pay  it ; for 
which  promise  the  old  debt  is  a sufficient  consideration. 
But  if  a debtor  promises  to  pay  the  old  debt  when  he  is 
able,  or  by  instalments,  or  in  two  years,  or  out  of  particular 
fund,  the  creditor  can  claim  nothing  more  than  the  promise 
gives  him.” 

The  rule  was  laid  down  by  Parke,  B.,  in  Smith  v.  Thorne, 
(18  Q.  B.  143,)  and  has,  I believe,  been  followed  ever  since. 
The  acknowledgment  “ must  support  a promise  to  pay  on 
request,  either  by  shewing  on  the  face  of  it  an  unconditional 
promise  to  pay,  or  by  the  collateral  fact  of  the  performance 
of  the  condition,  or  the  occurrence  of  the  event,  by  which 
the  promise  is  qualified.” 

Upon  this  authority  I am  clear  that  the  second  letter  is 
not  sufficient  to  take  the  case  out  of  the  statute. 

I have  felt  more  doubt  about  the  first  letter.  The  expres- 
sion of  belief, that  Donaldson  had  made  a full  settlement  with 
the  plaintiff,  is  not  an  unconditional  acknowledgment 
that  the  defendant  is  indebted.  Then  comes  the  only  pas- 
sage on  which  the  plaintiff  can  rely : “ Since  getting  your 
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letter  I have  been  contriving  a measure  by  which  I hope  to 
realize  enough  to  make  a settlement  with  you  by  next 
October,  but  before  then  I can  do  nothing,  as  it  is  quite 
enough  for  me  to  realize  a living  up  here  at  present,  and  it 
is  a fearful  sacrifice  that  I am  entering  into  the  scheme  to 
pay  you,  no  less  than  giving  up  my  practice  and  all  my 
little  effects  to  a medical  man,  who  is  to  give  me  what  will 
materially  aid  in  carrying  out  my  project.” 

As  it  appears  to  me,  the  promise  to  pay  to  be  implied 
from  this  acknowledgment  is  not  unconditional.  I think 
the  only  promise  which  can  properly  be  deducted  from  it  is 
one  dependent  on  effecting  the  scheme  set  forth,  and  so  far 
from  being  an  implied  promise  to  pay  on  request,  it  nega- 
tives the  idea  of  paying  before  “next  October,”  and  as  to 
that  time,  only  expresses  a hope  to  realize  enough  to  make 
a settlement  then.  It  is  not,  as  in  Collis  v.  Stack,  (1  H.  & 
N.  605,)  or  in  Cornforth  v.  Smithard,  (5  H.  & N.  18,)  a 
mere  asking  for  indulgence;  but  rather,  in  my  humble 
judgment,  comes  within  the  case  of  Backhand  v.  Marriott, 
in  the  Exchequer  Chamber,  (2  H.  & N.  196.)  I do  not  think 
it  amounts  to  a promise  to  pay  either  on  request  or  at  a 
future  period,  or  on  a condition.  It  is  rather  the  “expres- 
sion of  a hope  to  make  some  satisfactory  arrangement,”  if 
he  succeeds  in  realizing  the  project  of  which  he  writes. 

In  my  opinion,  therefore,  this  rule  should  be  made  absolute. 

Hagarty,  J. — I am  not  able  to  reconcile  all  the  cases  that 
appear  in  the  books  on  this  vexed  question.  It  is  important 
that  some  clear  principle  should  be  established.  The  two 
cases  in  error,  Backhand  v-  Marriott,  (2  H.  & N.  196,)  and 
Smith  v.  Thorne,  (18  Q.  B.  184,)  place  the  matter  in  a 
tolerably  distinct  light.  In  the  earlier  case,  Parke , B.,  says, 
“ There  has  been  no  question,  since  Tanner  v.  Smart,  (6  B. 
& C.  603,)  that  an  acknowledgment  of  a debt  must,  in  order 
to  take  it  out  of  the  operation  of  the  Statute  of  Limitations, 
be  sufficient  to  support  the  promise  laid  in  the  declaration, 
namely,  to  pay  on  request.  By  9 Geo.  IV.,  ch.  14,  that  ac- 
knowledgment must  now  be  in  writing, but  it  must  still  support 
a promise  to  pay  on  request,  either  by  shewing  on  the  face 
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of  it  an  unconditional  promise  to  pay,  or  by  the  collateral 
fact  of  the  performance  of  the  condition,  or  the  occurrence 
of  the  event,  by  which  the  promise  is  qualified.  No  doubt 
a mere  acknowledgement  of  the  existence  of  the  debt,  (as, 
for  instance,  an  I.  0.  U.,)  if  unaccompained  by  any  expres- 
sions which  control  its  effect,  is  sufficient  to  support  an  un- 
conditional promise  to  pay.” 

In  Rackham  v.  Marriott,  Cockburn , C.J.,  says,  “Look- 
ing to  the  current  of  authorities,  and  more  especially  to  the 
last  case  on  the  subject,  Smith  v.  Thorne,  we  think  that  the 
acknowledgment  must  amount  to  a promise  to  pay  either  on 
request  or  at  a future  period,  o»on  a condition.  Here,  there 
is  a mere  expression  of  a hope  to  make  some  satisfactory 
arrangement,  not  an  acknowledgment  coupled  with  a pro- 
mise to  pay.” 

The  case  of  Cornforth  v.  Smithard,  (5  H.  & N.  18,) 
decided  in  1859,  created  some  hesitation  in  my  mind,  but  I 
think  it  distinguishable,  as  amounting  to  an  admission  of 
present  liability  and  a request  for  indulgence.  And  in 
cases  decided  since  that  time,  I find  a clear  disposition  to 
adhere  to  the  intelligible  principles  declared  in  the  above 
cases  in  error. 

Buckmaster  v.  Russell,  (10  C.  B.,  N.  S.  745 ; 4 L.  T.,  N. 
S.  552,  June,  1861,)  is  worth  noticing  from  the  instructive 
extract  cited  by  Williams , J.,  from  a judgemnt  of  Wig  ram, 
V.C.:  “ The  principle  has  never  been  better  expressed  than 
in  a case  in  equity,  Phillips  v.  Phillips,  (8  Hare  299,)  in 
which  Sir  James  Wigram,  says,  ‘ The  legal  effect  of  an 
acknowledgment  of  a debt  barred  by  the  Statute  of  Limita- 
tions, is  that  of  a promise  to  pay  the  old  debt,  and  for  this 
purpose  the  old  debt  is  a consideration  in  law.  In  that 
sense,  and  for  that  purpose,  the  old  debt  may  be  said  to  be 
revived.  It  is  revived  as  a consideration  for  a new  promise. 
But  the  new  promise,  and  not  the  old  debt,  is  the  measure  of 
the  creditor’s  right.  If  a debtor  simply  acknowledges  an 
old  debt,  the  law  implies,  from  that  simple  acknowledg- 
ment, a promise  to  pay  it,  for  which  promise  the  old  debt  is 
a sufficient  consideration.  But  if  the  debtor  promises  to  pay 
the  old  debt  when  he  is  able,  or  by  instalments,  or  in  two 
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years,  or  out  of  a particular  fund,  tlie  creditor  can  claim 
nothing  more  than  the  promise  gives  him.’  Now  that” 
(adds  Williams , J.,)  “is  beyond  all  question  the  principle.” 
Byles,  J.,  adds,  “ Before  the  case  of  Tanner  v.  Smart,  it 
was  supposed  that  any  acknowledgment  was  sufficient,  * * 
but  it  was  there  settled  that  it  does  not  bring  down  the  old 
cause  of  action,  but  the  new  promise,  on  which  the  declara- 
tion must  be  supposed  to  be  founded.” 

I hardly  understand  a distinction  which  seems  sometimes 
urged,  as  to  an  acknowledgment  made  after  the  six  years 
have  expired,  and  made  while  the  claim  is  still  unbarred. 
The  statute  speaks  of  “ evidence  of  a new  or  continuing- 
contract.” 

I think  we  should  not  fritter  away  the  whole  substance 
and  intent  of  the  statute,  and  that  our  judgment  must  be  for 
defendant. 

Morrison,  J.,  concurred, 

Buie  absolute. 


Livingstone  et  al  v.  Massey. 

Action  against  carrier — Felony  shewn  by  the  evidence — Nonsuit. 

In  action  against  a carrier  for  non-delivery  of  a package  of  money,  de- 
fendant pleaded  not  guilty.  The  Plaintiffs’  witness,  their  agent,  proved 
that  within  a week  after  his  delivering  the  parcel  to  defendant  he  found 
that  he  had  absconded  : that  he  then  sued  out  an  attachment  against  him 
as  an  absconding  debtor  ; and  that,  as  he  believed,  defendant  was  at  the 
time  of  the  trial  in  goal,  charged  with  stealing  the  money.  Held , that 
this  evidence  sufficiently  shewed  a felony,  as  defendant  upon  it  might,  as 
a bailee,  be  properly  convicted  of  larceny,  under  Consol.  Stats.  C.,  ch,  92, 
sec.  55  ; and  a nonsuit  was  ordered. 

Hagarty,  J.,  dissenting. 

Action  for  money  had  and  received.  The  first  count  was 
in  the  common  form.  The  second  stated  that  defend- 
ant was  a common  carrier  of  goods  for  hire  : that  on  the 
21st  of  February,  1868,  the  plaintiffs  delivered  to  defend- 
ant, and  he  accepted  for  carriage  and  delivery,  a money 
parcel  containing  $888.22,  of  which  the  plaintiffs  theretofore 
had  lawful  possession,  to  be  carried  by  defendant  for  the 
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plaintiffs,  and  to  be  delivered  within  a reasonable  time  to 
Messrs.  Simpson  & Eaton,  at  their  place  of  business  in  the 
village  of  St.  Mary,  for  reward  to  defendant.  Breach,  non- 
delivery within  a reasonable  time,  or  at  any  time. 

Pleas,  to  the  first  count,  never  indebted,  and  payment ; 
to  the  second  count,  not  guilty. 

The  trial  took  place  at  Stratford,  in  October,  1868,  be- 
fore Hagarty,  J.  It  appeared  that  defendant  was  a carter 
at  St.  Mary’s,  and  was  in  the  habit  of  receiving  parcels  from 
the  plaintiffs’  agent  to  carry  from  the  railway  station  and 
deliver  in  that  village.  On  the  21st  of  February,  1863,  de- 
fendant received  two  parcels  for  Simpson  & Eaton,  done  up 
in  brown  paper,  containing  $888  and  some  cents.  The 
agent  heard  within  a week  that  the  parcel  was  not  delivered, 
and  on  enquiry  found  that  defendant  had  absconded.  He 
traced  defendant  to  London,  but  lost  the  trace  there,  and 
then  sued  out  an  attachment  against  him  as  an  absconding 
debtor.  The  agent  swore  that  he  only  knew  the  contents  of 
the  parcels  from  the  amounts  marked  outside  : that  the  Ex- 
press Company  (the  plaintiffs)  mark  the  amount  according 
to  the  declaration  of  the  parties  forwarding  money  parcels, 
without  counting.  He  also  stated  that,  as  he  believed,  the 
defendant  was  then  in  gaol,  charged  with  stealing  this 
money. 

One  of  the  firm  of  Simpson  & Eaton  proved  that  in  Feb- 
ruary last  they  expected  about  $888  to  be  sent  to  them  by 
parties  in  Montreal : that  they  never  received  it ; and  the 
Express  Company  made  good  the  loss  to  them. 

For  the  defence  it  was  objected  that  the  evidence  shewed 
the  defendant  had  committed  a felony,  and  if  so  the  action 
would  not  lie.  Leave  was  reserved  to  move  for  a nonsuit 
on  this  objection,  and  the  plaintiffs  had  a verdict  for 
$888. 

J.  Reacle  obtained  a rule  nisi  to  enter  a nonsuit  pursuant 
to  leave  reserved. 

D.  B.  Read,  Q.C.,  shewed  cause,  citing  'Edwards  v. 
Kerr,  13  C.  P.  24;  Wellock  v.  Constantine,  7 L.  T.  Rep. 
N.  S.  751. 
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Draper,  O.J. — The  action  is  against  the  alleged  felon. 
In  Hale  Hist.  Plac.  Cor.  546,  the  following  case  is  stated : 
“ A.  steals  the  goods  of  B.,  vis.,  fifty  pounds  in  money,  A.  is 
convicted, and  hath  his  clergy  upon  the  prosecution  of  B.  B. 
brings  a trover  and  conversion  for  this  fifty  pounds,  and  upon 
not  guilty  pleaded  this  special  matter  is  found, and  adjudged  for 
the  plaintiff,  because  now  the  party  hath  prosecuted  the  law 
against  him,  and  no  mischief  to  the  commonwealth  ; but  it 
teas  held,  that  if  a man  feloniously  steal  goods , and  before 
prosecution  by  indictment  the  party  robbed  brings  trover,  it 
lies  not,  for  so  felonies  should  be  healed, .” 

It  seems  to  me  two  questions  arise.  First,  on  the  plead- 
ings : is  the  evidence  admissible,  assuming  its  sufficiency  to 
prove  a felony,  on  these  pleadings  ? 

The  plea  of  not  guilty  puts  in  issue  the  loss  or  damage 
charged,  and  the  plaintiffs  of  necessity  have  to  prove  it.  If 
the  evidence  shews  that  the  alleged  loss  was  caused  by  a felo- 
nious act  committed  by  the  defendant,  it  is  in  truth  a failure 
on  the  plaintiffs’  part  to  prove  the  cause  of  action.  It  is 
not  an  answer  set  up  by  defendant  to  a cause  of  action 
prima  facie  proved.  The  defendant  will  then  succeed  on 
not  guilty,  because  the  plaintiffs’  evidence  does  not  sustain 
the  declaration,  and  not  on  a plea  which  confesses  the  loss 
complained  of,  and  seeks  to  avoid  by  alleging  that  he  stole 
the  goods. 

Secondly,  is  the  evidence  sufficient  to  prove  a felony,  and 
not  merely  such  a breach  of  duty  as  is  charged.  The  ob- 
jection taken  at  the  trial  was  not  as  to  the  proof  of  value  or 
contents  of  the  two  parcels,  but  that  whatever  the  value, 
great  or  small,  the  evidence,  if  it  proved  any  thing,  proved 
that  the  defendant  stole  them.  On  this  point  I felt  doubt- 
ful, but  at  last  I am  constrained  to  hold  that  such  is  the 
proper  conclusion. 

The  delivery  of  the  parcel  to  the  defendant  at  the  railway 
station  ad  St.  Mary’s  was  proved,  as  well  as  admitted  on  the 
pleadings,  and  so  was  his  undertaking  to  deliver  these  par- 
cels to  a firm  in  St.  Mary’s.  The  non-delivery  of  either 
parcel  to  this  firm  was  also  proved,  as  well  as  defendant’s 
absconding  shortly  after  the  receipt  of  them.  I cannot  sa- 
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tisfy  myself  that  this  is  not  evidence  that  the  defendant  not 
only  took  but  also  converted  these  parcels  to  his  own  use, 
and  if  this  evidence  were  not  met  by  contradiction  or  satis- 
factory explanation,  I think  the  defendant  might,  as  a 
bailee,  be  properly  convicted  of  larceny  under  the  55th  sec- 
tion of  our  Consul.  Stats.  C.,  ch.  92. 

I think,  therefore,  that  the  rule  to  enter  a nonsuit  should 
he  made  absolute. 

Hagarty,  J. — I concur  in  the  principles  of  law  laid  down 
by  the  Chief  Justice,  and  only  differ  from  him  as  to  their 
applicability  to  the  case  presented  to  us  on  the  evidence. 

In  this  case  the  original  receipt  of  the  goods  by  defendant 
as  a carrier  was  of  course  lawful.  That  fact,  coupled  with 
the  usual  evidence  of  non-receipt  by  the  consignee,  is  a 
primd  facie  case  of  liability  against  defendant.  Such  evi- 
dence was  given  here,  coupled  with  the  fact  that  defendant 
absconded,  and  that  an  attachment  was  taken  out  against 
him  as  an  absconding  debtor  for  this  claim.  So  far  all 
this  is  quite  consistent  with  the  conclusion  that  it  is  the 
common  case  of  civil  liability  on  the  carrier. 

Under  section  55  of  ch.  92,  Consol.  Stats.  C.,  if  defend- 
ant, being  a bailee  of  property,  fraudulently  took  or  con- 
verted it  to  his  own  use,  or  the  use  of  any  person  other  than 
the  owner,  although  he  might  not  have  broken  bulk,  or  other- 
wise determined  the  bailment,  he  would  be  guilty  of  larceny. 

Apart  from  the  fact  of  absconding,  I cannot  see  how  the 
evidence  here  necessarily  involves  a charge  of  felony.  In 
this  it  differs  from  ordinary  cases,  where  the  facts  relied  on 
for  the  plaintiffs,  in  themselves,  suggest  that  a felony  has 
been  committed.  The  facts  relied  on  here  are  the  receipt 
and  non-delivery  of  goods  as  a carrier.  By  themselves  they 
in  no  way  even  suggest,  much  less  prove  or  make  out,  a case 
of  felony  The  absconding  is,  as  far  as  the  civil  remedy  is 
concerned,  a mere  collateral  matter,  unconnected  with  the 
issue. 

I cannot  help  feeling  that  it  is  a dangerous  precedent  to 
allow  defendant’s  counsel,  who  offers  no  evidence  for  his 
client,  to  suggest  that  a felony  has  been  committed.  He 
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may  know  perfectly  well  that  there  is  not  the  most  remote 
chance  that  his  client  could  be  convicted  on  such  a charge. 

I fully  recognize  the  great  importance  of  the  old  rule  of 
compelling  parties  first  to  vindicate  the  justice  of  the 
criminal  law  before  enforcing  the  civil  remedy  ; but,  with 
great  submission,  I think  the  rule  inapplicable  to  a case  like 
the  present. 

It  is  not  easy  to  find  many  cases,  if  any,  in  point.  The 
latest  in  Wellock  v.  Constantine.  (2  F.  & F.  291 ; 7 L.  T. 
Rep.  N.  S.  751.)  It  was  an  action  for  assault,  and  on  the 
trial  the  plaintiff  swore  that,  in  addition  to  other  violence, 
a rape  had  been  committed.  Willes,  J.,  nonsuited  the 
plaintiff.  The  Chief  Baron  Pollock , in  giving  the  judgment 
of  himself  and  Bramwell , B.,  says,  “ The  majority  of  the 
court  are  of  opinion  the  rule  should  be  discharged.  The 
ground  upon  which  the  nonsuit  proceeded  was,  that  after  it 
appeared  that  the  civil  right,  or  rather  the  wrong  complained 
of,  and  for  which  a civil  remedy  was  sought  by  the  action, 
involved  a charge  of  felony,  the  proper  course  to  take  was 
not  to  go  on  with  that  enquiry,  but  to  leave  the  matter  to  he 
tried  as  a criminal  offence.  My  brother  Martin  differs  so 
far  as  to  enable  the  parties,  if  they  think  fit,  to  take  the 
case  to  a Court  of  Error.  In  speaking  of  the  decision  of 
the  court,  I am  stating  what  is  the  opinion  I entertain,  to- 
gether with  my  brother  BramwellP 

I think  it  very  important  to  notice,  that  what  the  statute 
law  makes  a felony  is  a subsequent  fraudulent  dealing  with 
goods  lawfully  received  by  defendant.  It  is  not  this  fraudu- 
lent disposition  which  creates  the  plaintiffs’  civil  right,  nor 
is  it  for  any  such  act  that  they  seek  to  recover,  but  for  a 
non-feazance — the  non-delivery  to  the  consignee.  The 
statutable  felony  is  for  an  act  done,  not  for  any  omission. 

If  this  action  were  in  trover,  where  the  plaintiffs  sought  to 
charge  the  carrier  on  proof  affirmatively  that  the  latter  had 
broken  bulk,  or  used  the  goods  for  his  own  purpose,  (of 
which  there  are  examples  in  the  books,)  I should  feel  more 
pressed  by  the  objection  ; the  very  act  of  conversion,  which 
the  plaintiffs  have  to  show  to  prove  their  case,  being  by  the 
statute  (if  done  mala  fide)  declared  to  be  a felony. 
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As  I said  before,  the  plaintiffs  have  to  shew  nothing  of  the 
kind  here,  and  I repeat,  it  seems  to  me  that  it  is  not  incon- 
sistent with  the  well  known  rule  of  law  in  favour  of  public 
justice,  to  do  complete  justice  by  allowing  the  plaintiffs  to 
recover  their  just  claims. 

In  Stone  v.  Marsh,  (6  B.  & C.  564,)  one  of  the  cases  aris- 
ing out  of  Fauntleroy’s  forgeries,  Lord  Tenterden  says, 
“ In  general  a man  cannot  defend  himself  against  a demand, 
by  shewing  on  his  part  that  it  arose  out  of  his  own  miscon- 
duct, according  to  the  maxim,  ‘ Nemo  allegans  suam  tnr- 
pitudinem  est  audiendus .’  There  is  indeed  another  rule  of 
the  law  of  England,  namely,  that  a man  shall  not  be  allowed 
to  make  a felony  the  foundation  of  a civil  action.  * * 

He  shall  not  sue  the  felon ; and  it  may  be  admitted  that  he 
shall  not  sue  others,  together  with  the  felon,  in  a proceeding 
to  which  the  felon  is  a necessary  party,  and  wherein  his 
claim  appears  by  his  own  shewing  to  be  founded  on  the  ‘felony 
of  the  defendant.  This  is  the  whole  extent  of  the  rule.” 

I think  that  in  the  case  before  us  the  plaintiffs’  claim  is 
not  founded  on  the  felony  of  the  defendant,  but  on  his  legal 
liability  as  a carrier  arising  from  the  receipt  and  non-de- 
livery of  goods. 

For  reasons  of  public  policy  the  statute  has  made  an  inter- 
mediate act — namely,  a fraudulent  appropriation — a felony. 
The  plaintiffs’  case  in  no  way  depends  on  any  act  of  defend- 
ant bringing  him  within  the  statute,  and  I think  we  can  allow 
him  to  recover  without  violating  any  known  rule  of  law. 

Morrison , C.,  concurred  with  the  Chief  Justice. 

Buie  absolute. — Hagarty , J.,  dissenting. 
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Bell  v.  McKindsey. 

Lease — Alteration  and  re-delivery — Effect  of. 

The  plaintiff,  by  lease,  consisting  of  seven  sheets,  and  bearing  date  March 
15th,  1862,  demised  certain  premises  to  W.  On  the  21st  of  July  follow- 
ing this  lease  was  cancelled  by  an  instrument  under  seal ; the  second 
and  fourth  sheets  were  taken  out  and  replaced  by  others,  and  it  was 
re-executed  and  re-delivered  without  any  other  alteration.  As  it  then 
stood  it  was  dated  as  before,  to  hold  “ from  the  first  day  of  April  now 
next,”  for  nine  years,  “from  thence  next  ensuing,”  at  a yearly  rent, 
payable  “in  advance,  that  is  to  say  on  the  1st  of  April,  1862,  and  on 
the  1st  of  April  in  each  year  during  the  term the  conclusion  being, 
that  the  parties  had  thereunto  set  their  hands  and  seals,  “ the  day  and 
year  first  above  written.”  In  an  action  against  the  sheriff  for  taking 
W.’s  goods  in  August,  1862,  without  satisfying  a year’s  rent  alleged  to 
be  then  due : 

Held,  that  the  lease  took  effect  from  the  delivery,  on  the  21st  of  July,  1862, 
not  the  date:  that  the  term  began  on  the  1st  of  April,  1863  : that  the 
first  year’s  rent  payable  “ in  advance,’’  was  not  due  until  that  day,  the 
words,  “ that  is  to  say  on  the  1st  of  April,  1862,  being  merely  falsa 
demonstratio ; and  that  the  plaintiff  therefore  was  properly  nonsuited. 

The  declaration  stated  that  one  Walker,  on  the  1st  of 
August,  1862,  and  before,  was  and  since  had  been  a tenant 
to  the  plaintiff  of  certain  premises  for  a term  not  expired, 
at  a yearly  rent  payable  in  advance,  and  $450  of  the  rent, 
for  one  year,  was  and  still  is  in  arrear  : that  defendant,  by 
virtue  and  under  pretence  of  a fi.  fa.  against  the  goods  of 
Walker  directed  to  him,  took  the  goods  of  Walker,  being  on 
the  said  premises,  and  being  of  greater  value  than  the  rent 
so  in  arrear : that  before  the  removal  of  the  goods  the 
plaintiff  gave  notice  to  the  defendant  of  the  rent  being  so  in 
arrear,  and  not  to  remove  the  goods  from  the  premises  until 
the  rent  should  be  paid  ; yet  defendant  wrongfully  removed 
the  goods  without  the  arrears  of  rent  being  first  paid  or 
satisfied. 

Pleas. — 1.  Not  guilty.  2.  That  Walker  was  not  tenant 
to  the  plaintiff  modo  et  forma.  3.  That  at  the  time  of  tak- 
ing the  goods  the  said  sum  of  $450  of  the  said  rent  was  not 
in  arrear.  4.  That  the  plaintiff  did  not,  after  the  taking  and 
before  the  removal  of  the  goods,  give  the  defendant  notice 
of  the  rent  being  in  arrear. 

The  case  was  tried  at  Hamilton,  before  Richards , C.J., 
in  October  last. 

The  plaintiff  put  in  a lease,  bearing  date  the  15th  of 
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March,  1862,  made  by  her  to  William  Walker,  of  a house 
and  farm,  Habendum ,“  from  the  1st  day  of  April  now  next,” 
for  the  term  of  “ nine  years  from  thence  next  ensuing.” 
Heddendum , “for  the  first  year  of  the  said  nine  years  the 
yearly  rent  of  $450,  in  advance — that  is  to  say,  on  the  1st 
day  of  April,  one  thousand  eight  hundred  and  sixty- two  ; 
and  for  every  year  after  the  said  first  year  during  the  said 
derm  hereby  granted  the  yearly  rent  or  sum  of  $500,  in  ad- 
vance — that  is  to  say,  on  the  first  day  of  April  in  each  and 
every  year  during  the  said  term  :”  subject  to  a proviso  that 
if  the  rent  reserved,  or  any  part  of  it,  should  be  unpaid  for 
the  space  of  one  year  after  either  of  the  days  thereinbefore 
mentioned,  the  lessor  might  re-enter,  &c. 

Walker,  among  other  things,  covenanted  to  pay  the  said 
yearly  rent,  “yearly  in  advance,  that  is  say,  on  the  first 
day  of  April  at  the  beginning  of  each  and  every  year,”  and 
that  he  would  “ during  the  present  year  and  every  year 
hereafter,”  during  the  continuance  of  the  term,  pay  all 
rates  and  taxes  imposed  on  the  premises  ; and  that  he  would 
harvest  and  carry  into  the  barns  on  the  premises  all  the 
“wheat  now  growing  on  the  said  farm.”  And  it  wTas  agreed 
between  the  parties  that  Walker  should  be  allowed  during 
the  last  year  of  his  term  to  sow  twenty-two  acres  of  fall 
wheat ; and  at  the  expiration  of  the  term,  “ he  shall  peacea- 
bly and  quietly  enter  upon  the  said  premises  for  the  pur- 
pose of  harvesting  and  thrashing  the  same,  leaving  all  the 
straw  on  the  said  premises.” 

The  subscribing  witness  to  this  lease  was  called.  He 
proved  that  Walker  went  into  possession  under  the  lease 
shortly  before  the  commencement  of  the  term,  and  had 
occupied  the  premises  ever  since.  About  the  1st  of  July, 
1862,  some  time  before  the  fi.fa.  mentioned  in  the  declara- 
tion was  put  into  the  sheriff’s  hands,  Walker  came  to  the 
witness,  and  said  he  was  afraid  he  would  get  into  trouble, 
and  wanted  to  secure  the  plaintiff  in  her  rent.  The  witness 
suggested  that  the  rent  should  be  made  payable  in  advance, 
and  that  the  lease  should  be  altered  according.  This  was 
agreed  upon.  The  original  lease  was  cancelled  by  an 
instrument  in  the  words  and  figures  following  : “ Memoran- 
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dum. — The  lease  subsisting  and  made  by  and  between  Mary 
Ann  Bell  and  William  Walker,  bearing  date  the  fifteenth 
day  of  March,  one  thousand  eight  hundred  and  sixty-two r 
for  the  lease  and  occupation  of  the  farm  of  the  late  Doctor 
Nathanial  Bell,  is  hereby,  by  the  mutual  consent  of  the 
parties  thereto,  cancelled.  Witness  our  hands  and  seals 
this  twenty-first  day  of  July,  1862.”  The  plaintiff  and 
Walker  duly  executed  this  instrument,  which  was  written  on 
the  back  of  one  of  the  sheets  of  the  lease  therein  referred 
to  ; and  which  sheet  an„d  another,  respectively  paged  2 and 
4,  were  taken  out  of  that  lease,  and  two  other  sheets  simi- 
larly paged  were  submitted  for  them  ; and  the  lease  first  put 
in  and  proved,  consisting  of  seven  sheets,  two  of  which  had 
been  introduced  into  it  on  the  21st  of  July,  was  on  that  day 
re-executed  and  re-delivered.  The  other  five  sheets  were 
precisely  in  the  state  in  which  they  were  on  the  15th  of 
March,  1862,  the  day  of  the  date  and  of  the  first  execution. 
The  lease  concluded  thus,  “ In  witness  whereof  the  parties 
to  these  presents  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written.” 

It  was  objected  that  the  term  commenced  by  the  lease  on 
the  first  of  April,  1863  : that  the  reddendum  could  only  be 
from  the  commencement  of  the  lease,  and  no  rent  could 
accrue  until  the  1st  of  April,  1863.  It  was  admitted  that 
the  levy  under  the  fi.  fa.  was  made  in  August,  1862,  and 
that  on  the  18th  of  August  the  defendant  was  by  writing 
notified  of  the  plaintiff ’s  claim  for  the  first  year’s  rent. 

The  learned  Chief  Justice  on  these  facts  nonsuited  the 
plaintiff. 

O’Reilly , Q.C.,  obtained  a rule  nisi  to  set  aside  the  non- 
suit, and  to  grant  a new  trial. 

McKelcan  shewed  cause,  referring  to  Clayton’s  case,  5 
Bep.  1 ; Oshey  v.  Hicks,  Cro.  Jac.  263 ; Risely  v.  Ryle,  10 
M.  & W.  101,  11  M.  & W.  16;  Shaw  v.  Kay,  1 Ex.  412; 
Jayne  v.  Hughes,  10  Ex.  430;  Hodgson  v.  Gascoigne,  5 
B.  & Al.  88;  Steele  v.  Mart,  4 B.  & C.  272;  Barling  v. 
Bishop,  29  Beav.  417. 
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O'Reilly  contra,  referred  to  Pugh  v.  Duke  of  Leeds, 
Cowp.  714 ; Miller  v.  Travers,  8 Bing.  244,  249. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

It  is  well  settled,  from  the  time  of  Clayton’s  case,  that  a 
deed  must  take  effect  from  the  delivery,  not  from  the  date  ; 
and  it  may  be  shewn  that  the  delivery  took  place  on  a 
different  day  from  that  mentioned  as  the  date — Oshey  v. 
Hicks  (Cro.  Jac  263.)  Even  if  the  parties  themselves 
could  be  estopped  from  denying  that  the  deed  was  executed 
on  the  day  mentioned  therein  as  the  day  of  the  execution, 
this  defendant  is  not  precluded  from  shewing  the  truth. 

Steele  v.  Mart,  cited  for  the  plaintiff,  closely  resembles 
this  case.  There,  a lease  on  its  face  purported  to  have  been 
made  on  the  25th  of  March,  1788,  habendum  to  the  lessee, 
from  the  25th  of  March,  now  last  past,  for  thirty-five  years. 
There  was  evidence  to  shew  that  the  lease  was  not  executed 
until  after  the  25th  of  March,  1788,  and  the  court  held  that 
it  took  effect  from  the  time  of  the  delivery  and  not  from  the 
day  of  the  date,  and  consequently  that  the  term  commenced 
on  the  25th  of  March,  1783,  and  not  on  the  25th  of  March, 
preceding  the  date  of  the  deed. 

In  the  present  case  we  must  put  out  of  consideration  the 
lease  originally  made  on  the  15th  of  March,  1862,  as  it  was 
put  an  end  to  by  the  instrument  of  the  21st  of  July,  1862. 
Then  the  case  may  be  thus  stated  : — By  indenture,  bearing 
date  the  15th  of  March,  1862,  but  executed  and  delivered 
on  the  21st  of  July,  1862,  the  plaintiff  demised  certain 
premises  to  William  Walker,  Habendum  from  the  first  day 
of  April  now  next,  for  the  term  of  nine  years  from  thence 
next  ensuing.  If  in  Clayton’s  case  the  words  “ from 
henceforth,”  meant  from  the  day  of  the  delivery,  and  not 
from  the  day  of  the  date,  pari  ratione  “ from  the  first  day  of 
April  now  next,”  must  refer  to  the  day  of  execution,  not 
the  day  of  date,  and  the  term  did  not  commence  until  the 
1st  of  April,  1863.  It  is  true  that  the  rent  is  reserved  in 
advance,  and  the  first  year’s  rent  is  declared  to  be  payable 
on  the  1st  of  April,  1862 ; but  if  a question  were  raised  as 
4o  when  the  first  year’s  rent  became  payable,  if  the  term 


166  queen's  bench,  michaelmas  teem,  27  vie.,  1863. 

began  on  the  1st  of  April,  1863,  we  have  little  doubt  that 
the  words  “ in  advance  ” would  be  treated  as  meaning  at  the- 
beginning  of  the  first  and  each  subsequent  year  of  the  term, 
and  that  the  words  “ that  is  to  say,  on  the  1st  of  April, 
1862,”  would  be  treated  as  falsa  demonstration  and  be 
rejected. 

We  entertain  no  doubt  there  has  been  a mistake  : that  the 
true  intention  of  the  parties  has  not  been  expressed ; and  that 
if,  instead  of  taking  two  sheets  out  of  the  cancelled  lease  and 
substituting  two  others  for  them,  an  entirely  new  lease  had 
been  prepared  and  executed,  it  would  have  borne  date  on 
the  day  of  its  execution,  and  stated  the  term  to  have  com- 
menced from  the  1st  of  April  last  past.  But  we  feel  it 
impossible  in  a court  of  law  so  to  construe  it,  nor  have  we 
authority  to  vary  the  instrument,  or  give  it  a construction 
according  to  our  ideas  of  what  was  actually  the  intention 
of  the  parties,  but  directly  opposed  to  the  plain  sense  of  the 
words  used,  and  their  legal  effect  in  connexion  with  the 
actual  time  of  execution. 

We  think  we  are  bound  by  authority  to  discharge  this 
rule. 

Rule  discharged,  (a) 


Livingstone  et  al.  v.  Gartshore. 

Solicitor  and  client — Professional  confidence — Duty  of  solicitor  as  a witness 

A solicitor,  when  questioned  as  a witness  with  regard  to  matters  involving 
his  client’s  interests,  should  decline  to  answer  unless  directed  or  at  least: 
permitted  by  the  court ; and  where  a different  course  was  taken,  Held, 
on  motion  for  a new  trial,  that  it  might  be  deemed  a surprise  upon  the 
client. 

Declaration,  for  goods  sold  and  delivered,  goods  bar- 
gained and  sold,  work  and  labour,  and  the  money  counts, 
and  account  stated. 

Fleas. — 1.  Never  indebted.  2.  Payment.  3.  That  it 
was  agreed  between  the  plaintiffs  and  defendant,  that  defen- 
dant should  execute  and  deliver  to  the  plaintiffs  an  assign- 
ment of  a mortgage  on  certain  lands  made  by  William  Knott,, 

(a)  See  Brown  v.  Burton,  12  Jur.  97,  to  which  the  reporter  has  been  re?- 
ferred  by  the  Chief  Justice  since  the  above  judgment  was  given. 
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the  younger,  the  defendant,  dated  the  6th  of  February,  1858, 
on  which  mortgage  there  was  due  a sum  equal  to  the  plain- 
tiffs’ claim  in  this  action  ; that  defendant  did  afterwards, 
and  before  the  commencement  of  this  suit,  execute  and 
deliver  to  the  plaintiffs  such  assignment,  and  the  plaintiffs 
accepted  the  same  in  full  satisfaction  and  discharge,  &c. 
The  plaintiffs  joined  issue  on  these  pleas. 

The  trial  took  place  at  Toronto,  in  November,  1868,  be- 
fore Adam  Wilson,  J.  The  plaintiffs  put  in  evidence  a copy  of 
a letter  from  Messrs.  Roaf  and  Davis,  their  solicitors,  written 
to  defendant,  demanding  payment  of  the  plaintiffs’  account 
against  him,  for  $2000  and  upwards.  They  put  in  a letter 
from  defendant  to  Messrs.  Roaf  and  Davis,  in  reply,  written 
on  January  4th,  1862,  in  which  he  stated  that  he  had  re- 
mitted to  the  plaintiffs  $500  on  account,  and  that  he  was 
going  to  New  York  specially  to  settle  the  matter.  On  the 
29th  of  January,  1862,  the  plaintiffs  wrote  to  their  solicitors 
that  defendant  had  made  arrangements  to  pay  a part  and 
give  security  for  the  balance  of  his  account. 

It  was  objected  that  this  correspondence  did  not  furnish 
evidence  of  an  account  stated,  but  the  learned  judge  ruled 
that  it  must  be  submitted  to  the  jury. 

The  defendant  then  called  Mr.  Alexander  Wardell,  one 
of  the  firm  of  Robertson  and  Warded,  Solicitors  at  Dundas. 
He  swore  that  he  took  from  defendant  an  assignment,  dated 
the  1st  of  February,  1862,  to  the  plaintiffs,  of  a mortgage 
made  by  one  Knott  to  the  defendant,  and  he  produced  this 
assignment  in  court.  He  further  stated  that  the  plaintiffs 
acted  upon  this  assignment  in  this  way — that  he  afterwards 
acted  for  them  in  proving  their  claim  in  proceedings  in 
Chancery  which  affected  the  mortgaged  property,  as  there 
was  a prior  mortgage  thereon.  He  also  produced  a letter 
written  to  Robertson  and  Warded  by  the  plaintiffs,  dated  the 
5th  of  February,  1862,  acknowledging  the  receipt  of  a letter 
from  Robertson  and  Warded  advising  the  plaintiffs  of  the 
receipt  of  W.  Knott’s  mortgage  on  their  (plaintiffs’)  account 
from  defendant,  and  expressing  their  wish  that  the  mortgaged 
property  should  be  brought  to  sale  at  any  rate  by  the  1st  of 
August  then  next.  Mr.  Warded  stated  that  he  had  no 
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authority  from  the  plaintiffs  when  he  took  it.  He  also  pro- 
duced another  letter  from  the  plaintiffs  to  Robertson  and 
'Wardell,  dated  the  6th  of  December,  1862,  in  which  the 
subject  was  the  plaintiffs’  intention  of  paying  off  the  prior 
mortgage.  Mr.  Wardell  stated  that  he  defended  a former 
action  brought  by  the  plaintiffs  against  defendant,  in  which, 
apparently  owing  to  the  defendant’s  arrangement  with  them, 
they  never  declared,  and  that  he  was  defending  this  action 
also,  but  that  he  did  not  act  for  the  defendant  respecting 
the  mortgage  after  it  was  assigned  to  the  plaintiffs.  He  said 
further,  that  he  thought  he  had  not  heard  that  the  plaintiffs 
claimed  to  hold  this  mortgage  as  a collateral  security  until 
money  was  required  to  pay  off  the  first  mortgage ; but  the 
first  time  he  ever  heard  the  plaintiffs  state  how  they  took  it, 
they  said  they  took  it  as  collateral ; they  never  said  they 
took  it  in  payment. 

The  plaintiffs  then  put  in  four  promissory  notes,  made  by 
defendant  to  them,  amounting  together  to  $2150,  the  last  of 
which  fell  due  in  July,  1861,  in  order  to  shew  that  if  they 
had  accepted  this  mortgage  in  satisfaction,  they  would  not 
have  retained  these  evidences  of  debt  against  defendant. 

The  learned  judge  told  the  jury  there  was  evidence  of  an 
account  stated,  and  left  them  to  determine  on  the  evi- 
dence whether  the  mortgage  had  been  accepted  by  the 
plaintiffs  in  satisfaction.  He  drew  their  attention  to  the 
fact  that  there  was  a prior  mortgage,  as  having  a bearing  on 
the  question  whether  the  plaintiffs  took  this  as  a collateral 
security  or  in  satisfaction  of  their  claim  against  the  defen- 
dant. They  found  for  the  defendant. 

Anderson  obtained  a rule  nisi  for  a new  trial  without 
costs,  on  the  ground  that  there  was  no  evidence  that  this 
mortgage  was  taken  in  satisfaction,  the  onus  of  proving  this 
being  upon  the  defendant,  and  that  the  letters  put  in  rather 
proved  the  contrary : that  the  verdict  was  against  the 
judge’s  charge ; and  that  improper  evidence  was  received,  as 
Mr.  Wardell  was  employed  as  attorney  for  the  plaintiffs  at  the 
time  he  received  the  mortgage  and  letters  which  he  produced, 
and  that  the  production  of  said  letters  was  a violation  of 
professional  privilege. 
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M.  C.  Cameron , shewed  cause.  He  cited  Doe  v.  Langdon, 
12  Q.  B.  711 ; Baugh  v.  Cradocke,  1 Moo.  & Bob.  182 ; 
Cleve  v.  Powel,  1 Moo.  & Bob.  228. 

Anderson , contra,  referred  to  Turquand  v.  Knight,  2 M. 
& W.  98 ; Greenough  v.  Gaskell,  1 Myl.  & Keen  98 ; 
Cleave  v.  Jones,  7 Ex.  421 ; Pearse  v.  Pearse,  1 DeG.  & 
Sm.  29. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

[After  stating  more  fully  and  commenting  upon  the 
evidence,  which  was  held  insufficient  to  support  the  verdict.] 

As  to  the  improper  admission  of  evidence,  it  does  not 
appear  by  the  learned  judge’s  notes  that  the  objection  to 
Mr.  Wardell’s  producing  the  plaintiffs-  letters  to  Bobertson 
and  Wardell  was  insisted  on.  Nor  do  we  distinctly  see 
how  the  defendant  got  possession  of  the  mortgage  from 
Knott  to  himself,  or  the  assignment  by  him  to  the  plaintiffs, 
if  in  fact,  which  is  not  clearly  stated  on  the  notes,  these 
instruments  were  produced  on  the  part  of  the  defence. 

Mr.  Wardell,  as  solicitor  for  the  plaintiffs  in  reference  to 
this  assignment,  might  and  ought  to  have  refused  to  reveal 
what  had  passed  between  him  and  his  clients  in  regard 
thereto.  The  rule  of  law,  as  established  in  the  cases  cited, 
is  that  a solicitor  cannot  be  compelled  to  violate  the  seal  of 
professional  confidence.  The  great  majority  of  cases  is  of 
this  character,  rather  than  that  of  preventing  a solicitor  from 
volunteering  the  production  of  papers  in  his  hands,  which 
an  adverse  party  desires  to  use  for  the  prejudice  of  the 
client.  A solicitor  generally,  and  we  will  add  properly,  puts 
himself  under  the  ruling  of  the  court  when  such  occasions 
arise,  declining  to  answer  or  to  produce,  if  his  own  client’s 
interests  are  affected,  unless  the  court  direct  or  at  least 
sanction  or  permit  it.  A contrary  course  may  well  be 
deemed  a surprise  on  the  client,  and  not  the  less  if  only  a 
selected  portion  of  the  papers  is  produced.  There  is  not 
enough  before  us  to  call  for  stronger  observations  at  this  time. 

We  think,  under  the  circumstances,  there  should  be  a 
new  trial,  costs  to  abide  the  event. 


Buie  absolute. 
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Edward  Talbot,  Executor,  Essy  Maria  Eobertson,  for- 
merly Essy  Maria  Browne,  Executrix  of  James 
Browne,  and  Charles  Robertson  v.  Marcus  Rossin 
and  Samuel  Rossin. 

Lease — Assignment — Mistake  as  to  position  of  the  property — Equitable  plea 

— Demurrer, 

The  declaration  alleged  that  in  1841  the  city  of  Toronto  leased  to  B.  two 
water  lots,  34  and  35,  giving  a description  by  metes  and  bounds,  which 
shewed  their  north  limit  to  be  the  water’s  edge  of  the  bay,  at  a rent 
calculated  by  the  foot  frontage,  being  10s.  per  foot  for  lot  35  : 

That  by  indenture  of  the  nth  of  December,  1852,  the  executors  of  B. — after 
reciting  that  they  had  subdivided  the  premises  leased  to  B.  into  lots, 
and  had  agreed  to  sell  their  interest  in  four  of  these  lots  under  said  lease 
to  the  defendants,  on  being  indemnified  by  them  from  the  payment  of 
1 os.  per  foqt  frontage  ground  rent  due  to  the  city  under  the  said  lease — 
assigned  ^11  their  interest  in  these  four  lots  to  defendants;  and  defendants 
thereby  covenanted  to  pay  them  the  10s.  per  foot  frontage  on  Front 
Street,  to  become  payable  by  the  original  lease,  or  whatever  might  be  so 
payable  as  ground  rent  thereunder  : that  the  lots  comprised  the  whole 
of  lot  35  mentioned  in  the  lease  to  B.,  and  had  a frontage  on  Front 
Street  of  one  chain  fifty-four  links,  on  which  ground  rent  became  due 
to  the  city,  which  defendants  had  not  paid. 

Defendants  pleaded,  by  way  of  equitable  defence,  that  the  sole  object  of 
their  purchase  was  to  erect  buildings  on  Front  Street,  for  which  purpose 
the  frontage  on  said  street  was  expressly  stipulated  for,  and  included  in 
the  description  of  said  premises,  and  the  rent  calculated  on  such  front- 
age, as  in  the  declaration  mentioned ; and  the  property  without  such 
frontage  was  valueless  : that  they  never  were  in  actual  possession  of  any 
part  of  the  premises : that  since  April,  1862,  defendants  first  discovered 
that  the  description  in  the  lease  did  not  include  any  frontage  on  Front 
Street ; and  so,  defendants  alleged,  that  by  such  error  and  omission  they 
had  not  the  lands  they  bargained  for  : that  the  land  in  the  lease  to  B. 
was  specifically  described,  an-d  the  northern  boundary  of  it  adjoined  the 
southern  boundary,  of  a strip  of  land  belonging  to  the  city,  twenty  feet 
wide,  extending  to  Front  Street;  that  such  strip  was  included  in  the 
deed  between  plaintiffs  and  defendants : that  the  corporation  had,  since 
the  execution  of  such  deed,  entered  into  possession  of  said  strip,  and 
now  hold  it  by  title  paramount  to  the  plaintiffs. 

Held , on  demurrer,  reversing  the  judgment  below,  that  the  plea  afforded  no 
answer,  for  no  concealment  or  imposition  was  alleged ; and  defendants, 
by  calling  for  the  lease,  of  which  they  had  notice  by  the  assignment, 
might  have  ascertained  the  facts  at  first. 

On  the  trial  in  the  court  below  a verdict  for  defendants  had  been  upheld, 
on  the  construction  of  the  deeds.  Held,  that  upon  the  lease  and  assign- 
ment, as  set  out  in  the  declaration,  there  was  nothing  to  sustain  the 
defence  relied  on,  for  Front  Street  was  not  mentioned  in  either,  except 
in  defendants’  covenant,  where  it  must  be  treated  as  merely  a falsa 
demonstrate  of  what  had  been  already  clearly  described;  and  if  the 
assignment  differed  from  the  statement  of  it  in  the  declaration  (as  it 
appeared  to  do)  defendants  should  have  pleaded  non  est  factum.  The 
plea  being  however  held  bad,  and  the  verdict  therefore  falling  to  the 
ground,  this  court  (without  expressing  any  opinion  on  the  construction 
of  the  deeds)  ordered  a new  trial,  with  leave  to  plead  dc  novo  on  such 
terms  as  the  judge  below  should  think  proper. 

Appeal  from  the  County  Court  of  the  United  Counties  of 
York  and  Peel. 

Declaration , that  on  the  1st  of  March,  1841,  by  indenture 
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then  made  between  the  city  of  Toronto,  of  the  one  part,  and 
the  said  James  Browne,  of  the  other  part — after  therein  re- 
citing,  as  the  plaintiffs  aver  the  facts  were,  that  the  said 
James  Browne  had  agreed  to  become  the  lessee  or  purchaser 
from  the  said  city  of  Toronto,  for  the  term  of  forty-two 
years,  of  the  tenements;  water-lots,  and  premises  demised 
by  said  indenture,  as  hereinafter  mentioned,  at  and  for  the 
yearly  rent  of  10s.  per  foot  frontage  in  respect  of  water  lot 
number  85,  and  5s.  per  foot  frontage  in  respect  of  water  lot 
number  84  hereinafter  mentioned,  payable  half-yearly — the 
city  of  Toronto  did  demise  and  lease  to  the  said  James 
Browne  the  said  tenements,  water  lots,  and  premises  by  and 
under  the  description  thereof  following ; that  is  to  say,  all 
and  singular  those  certain  water  lots  known  and  designated 
on  the  plan  thereof  adopted  by  the  common  council  of  the 
said  city  as  lots  numbers  34  and  35,  and  which  are  more 
particularly  described  as  follows  : that  is  to  say,  lot  number 
34,  commencing  on  the  water’s  edge  of  the  bay,  and  at  the 
distance  of  one  chain  and  fifty  one  links  and  a half,  or  100 
feet,  measured  on  a course  N.  74°  E.  from  the  eastern  limit 
of  Scott  street  produced ; then  S.  16°  E.  thirteen  chains, 
more  or  less,  to  the  outer  or  southern  limit  of  the  recent 
grant  of  water  lots  to  the  city  of  Toronto  ; thence  N.  65°  E. 
along  that  limit,  one  chain  thirty  links,  more  or  less,  to  the 
western  limit  of  the  water  lot  sold  by  the  Government  of 
Upper  Canada  to  the  said  James  Browne  ; thence  N.  16a 
W.  along  that  limit,  thirteen  chains,  more  or  less,  to  the 
water’s  edge  of  the  bay  aforesaid  ; thence  westerly  along  the 
same  to  the  place  of  beginning,  containing  one  acre  sixty- 
six  hundredth  parts  of  an  acre,  more  or  less.  Also  lot 
number  35,  commencing  at  the  water’s  edge  of  the  bay,  on 
the  east  limit  of  Scott  street  produced;  thence  S.  16°  E. 
thirteen  chains,  more  or  less,  to  the  southern  limit  of  the 
water  lots  recently  granted  to  the  city  of  Toronto ; thence 
N.  65°  E.,  along  that  limit,  one  chain  fifty-four  links;  thence 
N.  16°  W.  thirteen  chains,  more  or  less,  to  the  water’s  edge 
of  the  bay,  as  aforesaid ; thence  westerly  along  the  same  to 
the  place  of  beginning,  containing  one  acre  and  ~ths  of  an 
acre,  more  or  less,  together  with  the  appurtenances,  &c. ; to 
hold  to  the  said  James  Browne,  from  the  5th  of  June,  1840, 


172  queen’s  bench,  michaelmas  term,  27  vie.,  1868. 

for  the  term  of  forty-two  years,  yielding  and  paying  therefor 
to  the  said  the  city  of  Toronto  the  clear  yearly  rent  of  £71 
2s.  6d.,  payable  half-yearly,  in  two  equal  payments,  on  every 
first  day  of  April  and  October  during  the  said  term,  free 
from  any  deduction  on  account  of  taxes.  And  the  plaintiffs 
aver  that  the  said  yearly  rent  of  $71  2s.  6d.  was  arrived  at, 
made  up,  and  reserved  as  aforesaid,  on  a calculation  that 
the  same  should  be  at  the  rate  of  10s.  per  foot  frontage  of 
said  lot  85,  and  would  amount  at  that  rate  to  a certain  sum 
yearly,  to  wit,  £50,  and  at  the  rate  of  5s.  per  foot  frontage 
of  said  lot  34  ; and  the  frontage  of  said  lot  35  was,  as  named 
as  aforesaid  in  said  indenture,  one  chain  fifty-four  links, 
and  the  frontage  of  said  lot  34  one  chain  thirty  links,  more 
or  less,  or  such  a frontage  as,  after  calculating  the  amount 
of  rent  to  be  payable  in  respect  of  lot  35  as  aforesaid,  would, 
at  the  rate  of  five  shillings  per  foot  frontage  in  respect  of 
said  lot  34,  make  the  total  amount  of  rent  in  respect  of  both 
said  lots  at  the  rates  aforesaid,  £71  2s.  6d. : 

That  the  said  James  Browne  did  thereby  covenant  with 
the  said  the  city  of  Toronto  to  pay  the  said  rent  as  reserved 
and  made  payable  as  aforesaid,  whereon  the  said  James 
Browne  entered  on  the  said  demised  real  estate,  tenements, 
and  premises,  and  became  possessed  thereof  for  the  said 
term. 

And  the  said  plaintiffs  aver  that  being  so  possessed  the  said 
James  Browne  died,  having  duly  made  and  published  his 
last  will  and  testament  in  writing,  and  thereby  appointed 
the  said  plaintiff  Edward  Talbot  executor,  and  his  widow, 
Essy  Maria  Browne,  executrix  of  his  said  will  and  testa- 
ment, both  of  whom  duly  proved  his  said  will  and  took  on 
themselves  the  burthen  of  the  execution  thereof. 

And  thereafter,  by  indenture  made  on  the  lltli  of  Decem- 
ber, 1852,  between  the  said  Edward  Talbot  and  Essy  Maria 
Browne,  of  the  first  part,  and  the  defendants  of  the  second 
part — after  reciting,  among  other  things,  that  the  said  James 
Browne  did,  by  said  first  above  named  indenture,  lease  from 
the  said  city  of  Toronto,  on  the  consideration  and  terms  in 
said  indenture  named,  the  said  lots  34  and  35  so  demised  as 
aforesaid,  and  that  the  said  Edward  Talbot  and  Essy  Maria 
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Browne  had  subdivided  the  said  real  estate,  tenements  and 
premises  so  demised  as  aforesaid  into  lots,  part  of  which  were 
numbered  on  a plan  of  one  F.  F.  Passmore,  as  lots  4,  5, 

6 and  7 ; and  had  agreed  to  sell,  &c.,  their  interest  and  title 
thereto  under  said  first  above  named  indenture  or  otherwise, 
on  being  indemnified  and  held  harmless  by  defendants  from 
the  payment  of  10s.  per  foot  frontage,  ground  rent  due  to 
the  said  the  city  of  Toronto  under  said  indenture — it  was 
witnessed  that  the  said  Edward  Talbot  and  Essy  Maria 
Browne  did,  in  consideration,  among  other  things,  of  5s. 
therein  expressed  to  be  paid  them  by  the  defendants, 
bargain,  sell,  assign  and  transfer  to  the  defendants  all  the 
right,  title,  and  interest  of  them,  the  said  Edward  Talbot 
Essy  Maria  Browne,  at  law  and  in  equity  of,  in,  and  to  the 
said  lots  4,  5,  6 and  7 ; to  hold  the  same  for  the  residue  of 
the  said  term  so  granted  as  aforesaid. 

And  the  defendants,  by  said  indenture  so  made  on  the  said 
11th  of  December,  1852,  covenanted  with  the  said  Edward 
Talbot  and  Essy  Maria  Browne  that  they  would,  during  the 
said  term,  pay  to  the  said  the  city  of  Toronto  the  said  sum 
of  10s.  frontage  per  foot  (on  Front  street),  to  become  pay- 
able to  the  said  the  city  of  Toronto,  by  virtue  of  said  inden- 
ture of  the  1st  of  March,  1841,  or  whatever  might  become 
payable  to  the  said  the  city  of  Toronto  as  ground  rent, 
under  the  said  indenture  of  lease,  in  so  far  as  regarded  the 
said  lots  4,  5,  6 and  7. 

And  the  plaintiffs  aver  that  the  said  term  is  yet  current 
and  unexpired,  and  that  the  said  lots  as  marked  on  said  plan 
made  by  said  Passmore,  and  as  described  by  said  indenture 
made  on  the  11th  of  December,  1852,  to  be  bargained,  sold 
and  assigned,  contain  a frontage  on  Front  street  of  one 
chain  fifty-four  links,  and  that  such  lots  do  in  fact  comprise 
and  contain  the  whole  of  the  said  lot  35  so  demised  as 
aforesaid ; and  that  there  became  due  and  payable  in 
respect  thereof,  at  the  rate  of  10s.  per  foot  frontage,  as  afore- 
said, to  the  said  the  city  of  Toronto,  under  and  by  virtue  of 
said  indenture  of  lease,  made  on  the  1st  of  March,  1841,  on  the 
1st  day  of  April  and  October,  1862,  and  on  the  1st  day  of 
April,  1863,  respectively,  the  sum  of  $100 ; and  the  same 
identical  sums  respecitvely  were  also  due  and  payable  as 
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aforesaid,  on  the  said  days  respectively,  to  the  said  the  city 
of  Toronto  in  respect  of  said  lot  35,  as  ground  rent,  as 
reserved  and  made  payable  under  and  by  virtue  of  said 
indenture  on  the  calculation  aforesaid. 

And  the  plaintiffs  aver  that  the  defendants  have  not  paid 
ihe  said  the  city  of  Toronto,  or  the  plaintiffs,  the  said  sums 
or  any  part  thereof.  And  that  after  the  said  11th  day  of 
December,  1852,  and  before  the  1st  of  October,  1863,  the 
said  Charles  Robertson  married  the  said  plaintiff  Essy 
Maria  Robertson,  formerly  Essy  Maria  Browne. 

Common  counts  were  added. 

Plea , upon  equitable  grounds,  that  the  purchase  by  the 
defendants  from  the  plaintiffs  of  the  lots  in  the  declaration 
mentioned  was  so  made  for  the  sole  purpose  and  with  the 
sole  object  of  erecting  buildings  for  mercantile  and  other 
purposes  on  Front  street,  also  mentioned  in  the  declaration, 
for  which  purpose  the  frontage  on  the  said  Front  street  was 
expressly  stipulated  for  and  included  in  the  description  of 
the  said  premises,  and  the  rent  calculated  on  such  frontage, 
as  in  the  declaration  is  also  mentioned  and  set  forth ; and 
the  said  property  is  of  no  use  or  value  whatever  without  such 
frontage.  And  the  defendants  further  say  that  they  never 
were  in  the  actual  possession  or  occupation  of  the  said 
premises,  or  any  part  thereof : that  since  the  month  of 
April,  1862,  the  defendants  first  discovered,  as  the  fact  is, 
that  the  description  of  the  premises  in  the  said  lease  does 
not  embrace  or  include  any  frontage  on  Front  street.  And 
so  the  defendants  say  that  by  such  error  and  omission  in  the 
said  description  they,  the  defendants,  have  not  the  land 
which  they  bargained  for,  and  which  it  was  intended  that 
they  should  have,  and  the  lease  and  assignment  are  of  no 
use  whatever  to  them.  And  the  defendants  further  say  that 
the  alleged  causes  of  action  in  the  second  and  subsequent 
counts  of  the  declaration  mentioned  are  the  same  as  in  the 
first  count  mentioned,  and  not  other  or  different  causes  of 
action.  And  the  defendants  further  allege,  as  the  fact  is, 
that  the  said  plaintiffs  never  put  them  into  possession  or 
occupation  of  the  said  lands  described  in  the  said  lease  to 
them,  nor  could  the  plaintiffs  put  the  defendants  into  posses- 
sion thereof : that  the  late  James  Browne,  whose  executor 
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and  executrix  the  said  Talbot  and  Essy  Maria  Robertson 
are,  obtained  a lease,  as  is  alleged  in  the. declaration,  of  cer- 
tain lands  therein  mentioned  and  described,  from  the  cor- 
poration of  the  city  of  Toronto,  which  said  lease  specifically 
described  the  land  so  leased,  the  northern  boundary  of  which, 
as  therein  stated,  adjoins  the  southern  boundary  of  a strip 
of  land  owned  and  belonging  to  the  said  the  corporation  of 
the  city  of  Toronto,  called  the  walks  and  gardens,  being 
about  twenty  feet  wide,  and  extending  lengthways  along  the 
whole  northern  boundary  of  the  said  land  leased  as  afore- 
said by  the  said  city  of  Toronto  to  the  said  Browne,  and 
extending  in  width  from  the  northern  boundary  of  the  said 
land  so  leased  by  the  said  the  corporation  of  the  city  of 
Toronto  to  the  said  Browne,  north,  a distance  of  upwards 
of  twenty  feet,  to  the  southern  boundary  of  Front  street : 
that  the  said  strip  of  land  hereinbefore  lastly  designated,  is 
included  in  the  lands  described  in  the  lease  or  agreement 
made  between  the  plaintiffs  and  the  defendants  : that  the 
said  the  corporation  of  the  city  of  Toronto  have,  since  the 
'execution  of  the  said  lease  or  agreement  between  the  plain- 
tiffs and  the  defendants,  lawfully  entered  into  and  taken 
possession  of  said  strip  of  land  lastly  mentioned,  and  now 
hold  the  same  as  the  owners  thereof  by  title  paramount  to 
the  plaintiffs’  title. 

Demurrer  to  this  plea,  on  the  grounds  that  the  assign- 
ment of  the  premises  in  the  declaration  mentioned  being  an 
executed  contract,  and  perfected  by  deed,  the  want  of  title 
in  the  assignors  to  part  thereof,  or  other  matters  alleged  in 
the  plea,  forms  no  ground  of  defence  to  the  covenant  of 
-defendants : that  the  matters  in  the  plea  mentioned  as 
ground  of  defence,  as  to  error,  omission,  or  want  of  title 
were  patent  to  the  defendants  at  the  time  of  the  said  assign- 
ment, and  the  rule  caveat  emptor  applies : 

That  the  matters  alleged  are  not  such  as  can  be  pleaded 
by  way  of  equitable  plea  : 

That  the  plea  also  attempts  improperly  to  raise  an  issue 
as  to  the  causes  of  action  in  the  counts  subsequent  to  the 
first  being  the  same  as  on  the  defendants’  covenant  in  the 
first  count,  which  they  manifestly  are  not,  and  the  matters 
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alleged  in  the  plea  contain  no  defence  to  such  subsequent 
counts. 

The  plaintiff  also  took  issue  on  the  plea,  and  the  case 
was  tried  in  June,  1863,  before  the  county  court.  The 
original  lease  and  the  assignments  were  put  in  and  admitted, 
and  evidence  of  the  amount  of  rent  due  was  given,  ^mount- 
ing to  $309.75,  of  which  $9.75  was  interest.  A witness 
proved  that  he  had  paid  defendants  rent  for  a lot  on  the 
east  side  of  Scott  street,  and  it  was  proved  that  this  lot  on 
the  east  side  of  Scott  street  was  lot  No.  35,  mentioned  in 
the  lease  to  Browne,  and  that  the  land  let  to  Browne  had  no 
frontage  on  Front  street,  but  as  described  in  his  lease  was 
120  feet  (south)  from  it. 

The  indenture  of  assignment,  put  in,  was  made  on  the 
11th  of  December,  1852,  between  Edward  Talbot  andEssy 
Maria  Browne,  executor  and  executrix,  &c.,  of  the  first  part, 
and  the  defendants  of  the  second  part. 

After  reciting  the  original  lease,  and  the  assignment  of  it 
by  way  of  mortgage  to  the  Commercial  Bank,  it  continued, 

“ And  whereas  the  said  parties  of  the  first  part  have  had  * 
since  the  death  of  James  Browne  the  said  water  lots  num- 
bers 34  and  35  sub-divided  and  laid  out  into  city  and  other 
lots  by  F.  F.  Passmore,  Esq.,  Deputy-Provincial  Surveyor, 
part  of  which  are  numbered  as  lots  4,  5,  6 and  7,  on  Front 
street,  on  said  plan  of  Mr.  Passmore,  being  twenty-eight 
feet  five  inches,  more  or  less,  in  front  on  said  Front  street, 
by  one  hundred  and  sixty  feet  in  depth  to  a lane  in  rear  of 
said  lots,  and  which  said  lots  are  bounded  on  the  west  by 
Scott  street,  on  the  north  by  Front  street,  on  the  south  by 
the  said  lane,  and  on  the  west  by  a lot  leased  by  the  parties 
of  the  first  part  to  Mr.  C.  E.  Bomaine.  And  wdiereas  the 
said  parties  of  the  first  part  are  willing  to  assign  over  to  the 
said  Marcus  Bossin  and  Samuel  Bossin  the  said  lots  4,  5, 

6 and  7,  above  particularly  described,  and  all  interest  and 
title  thereto  which  they,  the  said  parties  of  the  first  part, 
hold  by  virtue  of  the  said  recited  lease  from  the  city  of 
Toronto  to  the  said  James  Browne,  or  otherwise,  upon  being 
indemnified  and  held  harmless  by  the  said  Marcus  and 
Samuel  Bossin  of  and  from  the  payment  of  10s.  per  foot 
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frontage  ground  rent  due  to  the  said  city  of  Toronto  under 
said  recited  lease,  and  all  taxes  and  rates  that  may  be  due 
upon  the  same.  The  said  parties  of  the  first  part  then,  in 
consideration  of  5s.,  bargained,  sold,  assigned,  transferred, 
and  set  over  to  the  defendants,  all  and  singular  the  lease 
above  recited,  from  the  said  city  of  Toronto,  so  far  as  the 
same  relates  to  the  above  last  described  land,  and  all  the 
privileges  and  advantages  contained  therein,”  &c.,  to  hold 
for  the  residue  of  the  term  in  said  lease  from  the  city. 
“And  the  said  Marcus  and  Samuel  Rossin  covenant  with 
the  said  parties  of  the  first  part,  their  heirs  and  assigns, 
that  they,  the  said  Marcus  and  Samuel  Rossin,  their  heirs, 
executors,  administrators  or  assigns,  shall  and  will  during 
the  currency  of  the  said  lease  so  granted  to  the  said  James 
Browne  as  aforesaid  by  the  city  of  Toronto,  and  now 
assigned  to  them  so  far  as  respects  said  above  described 
land,  well  and  truly  pay  or  cause  to  be  paid  to  the  said  city 
of  Toronto  the  said  sum  of  10s.  frontage  per  foot  on  Front 
street,  or  whatever  may  be  due  to  the  said  city  of  Toronto 
as  ground  rent  under  the  lease  of  the  said  James  Browne, 
and  also  will  well  and  truly  pay  and  satisfy  all  rates  and 
taxes,  whether  parliamentary  or  local,  that  may  be  assessed 
and  payable  upon  the  said  lots  numbers  4,  5,  6 and  7 on 
said  Front  street. 

The  learned  judge  on  the  construction  of  the  deeds  charged 
in  favour  of  defendants,  or  for  nominal  damages  only,  no 
damage  being  proved.  The  jury  found  for  defendants. 

A new  trial  was  moved  for,  on  the  ground  that  the  verdict 
was  perverse,  and  for  misdirection  as  to  the  damages,  and 
as  to  the  construction  of  the  assignment  of  the  lease  and 
the  covenant  of  defendants  therein  contained,  which  rule 
was  after  argument  discharged.  The  demurrer  was  also 
argued,  and  judgment  given  in  favour  of  defendants,  where- 
upon the  plaintiffs  appealed. 

John  Bellt  Q.C.,  for  the  appellants,  cited  Raymond  v. 
Cooper,  8 C.  P.  888 ; Bailey  v.  Lloyd,  5 Russ.  880. 

McMicliaely  contra,  cited  Hayne  v.  Maltby,  8 T.  R.  438 ; 
Neale  v.  Mackenzie,  1 M.  & W.  747. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

On  the  pleadings,  the  case  presented  for  the  plaintiffs  is, 
that  by  indenture  of  the  1st  March,  1841,  the  city  of  To- 
ronto demised  to  James  Browne  for  42  years  two  water  lots 
in  the  city,  designated  on  a plan  therein  referred  to  as  lots 
Nos.  34  and  85,  which  were  described  by  abuttals,  with 
respect  to  which  it  is  sufficient  to  say  that  they  shewed 
that  these  lots  were  situate  to  the  east  of  the  east  limit  of 
Scott  street  produced,  and  were  bounded  on  the  north  by 
the  water’s  edge  of  the  bay.  The  rent  reserved  was  £71 
2s.  6d.  per  annum,  payable  half-yearly.  This  rent  was 
arrived  at  on  a calculation  of  10s.  per  foot  frontage  of  No. 
35,  and  5s.  per  foot  frontage  of  No.  34 ; and  Browne  cove- 
nanted to  pay  the  rent,  and  entered  and  became  possessed 
of  the  demised  premises  for  the  term.  He  afterwards  died, 
leaving  a will,  and  appointing  the  plaintiff  Talbot,  and  his 
widow,  the  plaintiff  Essy  Maria,  his  executor  and  executrix. 
The  widow  has  since  married  the  other  plaintiff,  Charles 
Robertson. 

By  indenture,  dated  11th  December,  1852,  the  executor 
and  executrix — after  reciting  that  they  had  sub-divided  the 
premises  leased  to  Browne  into  lots,  part  of  which  were 
numbered  4,  5,  6 and  7,  on  a plan  of  F.  F.  Passmore,  and 
had  agreed  to  sell  to  defendants  their  interest  and  title  to 
those  four  sub-divided  lots  under  the  lease  to  Browne,  or 
otherwise,  on  being  indemnified  by  defendants  from  the 
payment  of  10s.  per  foot  frontage  ground  rent  due  to  the  city 
under  the  lease  to  Browne — it  was  witnessed  that  the 
executor  and  executrix,  in  consideration,  among  other  things, 
of  5s.,  did  assign,  &c.,  &c.,  all  their  right,  title  and  interest, 
to  the  lots  4,  5,  6 and  7.  Habendum  for  the  residue  of  the 
term.  And  defendants  thereby  covenanted  with  the  assignors 
to  pay  to  the  city  of  Toronto  the  said  sum  of  10s.  frontage 
per  foot  on  Front  street,  to  become  payable  to  the  city  by 
virtue  of  the  indenture  of  the  1st  of  March,  1841,  or  whatever 
might  become  payable  to  the  city  as  ground  rent  under  that 
indenture.  The  four  lots  so  assigned  comprise  the  whole  of 
lot  No.  35,  demised  to  Browne.  Rent  became  due  to  the 
city  for  No.  35  on  the  1st  of  April  and  the  1st  of  October, 
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1862,  and  on  the  1st  of  April,  1863,  as  ground  rent  under 
the  lease  to  Browne,  which  the  defendants  did  not  pay. 

The  defendants,  by  way  of  equitable  defence,  state  that 
the  sole  object  of  their  purchase  was  to  erect  buildings  on 
Front  Street  mentioned  in  the  declaration,  for  which  pur- 
pose the  frontage  on  Front  street  was  expressly  stipulated 
for  and  included  in  the  description  of  the  premises,  and  the 
rent  calculated  on  such  frontage,  as  in  the  declaration  also 
mentioned ; and  the  property  is  of  no  value  without  such 
frontage  : that  defendants  never  were  in  actual  posses- 
sion of  the  premises,  or  any  part  thereof : that  since  April, 
1862,  the  defendants  first  discovered  that  the  description  of 
the  premises  in  the  lease  does  not  include  any  frontage  on 
Front  street,  and  therefore  defendants  have  not  the  lands 
which  they  bargained  for. 

We  pass  over,  as  not  affecting  the  real  question  on  the 
demurrer,  an  allegation  as  to  the  other  counts  in  the  declara- 
tion after  the  first,  which  we  have  above  noticed. 

The  defendants  further  state  that  in  the  lease  to  Browme 
the  land  is  specially  described,  and  the  north  boundary  as 
therein  stated  adjoins  the  southern  boundary  of  a strip  of 
land  owned  by  the  city  of  Toronto,  which  separates  all  the 
land  leased  to  Browne  from  Front  street,  by  a space  of 
twenty  feet,  which  strip  is  included  in  the  lands  described  in 
the  deed  made  between  the  plaintiffs  and  the  defendants;  and 
that  the  city  of  Toronto  have  entered  into  possession  of  that 
strip  of  land,  and  hold  it  by  title  paramount  to  the  plaintiffs. 

The  first  question  is,  is  this  plea  a good  answer  to  the 
declaration  ? By  allowing  defences  founded  upon  equitable 
grounds  to  be  pleaded,  the  legislature  have  not  altered  the 
rules  of  pleading ; they  have  only  permitted  defences  not 
before  available  at  common  law  to  be  set  up  in  an  action 
brought  in  a common  law  court ; but  in  a plea  on  equitable 
grounds  it  is  just  as  necessary  to  answer  the  case  made  out 
in  the  declaration,  as  it  is  in  an  ordinary  plea  at  common 
law. 

Now  the  plaintiffs  sue  for  a breach  of  covenant,  in  defend- 
ants not  paying  10s.  per  foot  frontage  on  Front  street,  of 
certain  land,  to  become  payable  to  the  city  of  Toronto  by 
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virtue  of  a lease  made  by  the  city  to  the  testator,  Browne,, 
or  which  might  become  payable  to  the  city  as  ground  rent 
under  that  lease.  This  covenant  of  the  defendants  is  set 
forth  as  contained  in  a deed  of  transfer  and  assignment 
made  by  the  plaintiffs  to  the  defendants  since  Browne’s 
death,  by  which  they  state  that  they  had  agreed  to  assign 
all  their  interest  and  title  to  the  land  therein  specified,  on 
being  indemnified  from  the  payment  of  10s.  per  foot  front- 
age ground  rent  due  to  the  city  of  Toronto,  and  did  thereby 
assign  all  such  interest  and  title  in  the  said  lots  to  the 
defendants  for  the  residue  of  the  term  granted  to  Browne. 

On  this  demurrer  we  must  assume  that  the  lease  to  Browne 
and  the  assignment  to  the  defendants  shew  truly  the  contents 
of  those  two  instruments.  If  it  were  not  so,  the  defendants, 
instead  of  a plea  by  way  of  equitable  defence,  should  have 
raised  that  question  at  law.  But  neither  in  the  lease  nor 
the  assignment,  as  set  out  in  the  pleadings,  is  there 
mention  of  or  reference  to  Front  street,  except  in  the 
defendants’  covenant.  The  plea  asserts  that  the  frontage 
on  Front  street  was  expressly  stipulated  for  and  included 
in  the  description  of  the  premises,  but  the  declaration  does 
not  shew  this,  for  according  to  the  statement  of  the 
assignment  by  plaintiffs  to  defendants,  there  is  no  des- 
cription in  that  instrument  other  than  that  the  four  sub- 
divided lots  contain  the  whole  lot  No.  85,  the  description 
of  which,  in  the  lease  to  Browne,  has  no  reference  whatever 
to  Front  street,  as  the  plea  itself  states. 

It  is  true  the  declaration  avers  that  the  four  lots  as 
marked  on  the  plan  by  Passmore  contain  a frontage  on 
Front  street,  and  the  defendants  covenant  to  pay  10s.  per 
foot  frontage  on  Front  street,  but  the  effect  of  these  words 
is  most  materially  qualified  by  what  follows  immediately  as 
part  of  the  same  covenant,  namely,  to  become  payable  to 
the  city  by  virtue  of  the  lease  to  Browne,  or  whatever  might 
become  payable  to  the  city  as  ground  rent  under  that  lease, 
as  regarded  the  land  assigned  by  plaintiffs  to  defendants  for 
the  residue  of  the  term. 

Suppose  the  defendants  had  pleaded  non  est  factum  as  to 
the  deed  of  the  11th  of  December,  1852,  and  on  the  trial  of 
that  issue  the  plaintiffs  had  put  in  a deed  containing  a 
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description  of  the  premises  essentially  differing  from  that 
set  out  in  the  declaration,  there  would  be  a variance,  which 
would  be  a ground  of  nonsuit.  The  plea  in  effect  sets  up 
such  a variance  as  the  foundation,  or  at  least  the  evidence,  of 
the  equitable  defence  relied  upon ; for  if  the  deed  corres- 
ponds with  the  declaration,  then,  notwithstanding  the  men- 
tion of  Front  street  in  the  defendants’  covenant,  we  should 
have  thought  the  plaintiffs  entitled  to  recover,  for  looking  at 
the  description  of  number  35  in  the  recital  of  the  lease  to 
Browne,  and  the  terms  of  the  assignment  of  all  their  right 
and  interest  in  that  lot  as  derived  from  Browne,  the  mention 
of  Front  street  in  the  covenant  was  a falsa  demonstratio  of 
what  was  already  plainly  and  specifically  described. 

The  defence  intended  to  be  set  up  by  the  plea  is  that  the 
plaintiffs  professed  to  assign  and  the  defendants  intended  to 
buy  a piece  of  land  which  was  described  as  bounded  by 
Front  street,  and  that  as  the  land  in  question  is  not  bounded 
on  Front  street,  therefore  defendants  are  not  bound  by  their 
covenant  to  pay  the  rent.  But  there  is  no  foundation  for 
ihis  defence  in  the  assignment  as  set  out  in  the  declaration, 
and  if  the  assignment  itself  differs  from  the  statement  of  it  in 
the  declaration,  the  question  of  such  variance  is  not  pro- 
perly raised  by  the  plea. 

The  argument  on  the  demurrer  was  so  blended  with  the 
argument  on  the  rule  for  a new  trial,  that  the  difference 
between  the  assignment  produced  at  the  trial  and  that  stated 
in  the  declaration  was  not  sufficiently  adverted  to ; and  the 
different  conclusions  which  might  be  arrived  at,  according 
as  the  one  or  the  other  were  the  subject  of  consideration, 
also  were  not  adverted  to. 

Still,  confining  ourselves  to  the  pleadings,  we  have  great 
doubt  whether  the  plea  affords  an  answer  in  equity  to  the 
plaintiffs’  case.  For,  although  the  plea  asserts  the  first 
discovery  of  the  fact  that  the  lease  to  Brown  did  not  ex- 
tend to  Front  street  to  have  taken  place  in  April,  1862, 
while  the  assignment  was  made  more  than  ten  years  before, 
the  assignment  recites  the  lease  to  Browne  and  professes, 
according  to  the  declaration,  to  convey  nothing  but  the 
interest  and  title  derived  from  him.  If  the  defendants  had 
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called  for  the  lease  when  making  this  purchase,  they  must, 
have  known  then  what  they  assert  they  only  found  out  ten 
years  afterwards,  and  they  had  notice  by  the  recital  and  the 
words  designating  what  the  plaintiffs  meant  to  assign ; and 
if  they  neglected  to  ascertain  the  truth,  and  took  the  assign- 
ment without  proper  enquiry,  we  do  not  understand  that  a 
court  of  equity  would  relieve  them. 

The  frontage  on  Front  street  no  doubt  may  have  been,, 
and  on  this  demurrer  to  the  plea  we  assume  was,  a very 
material  part  of  what  defendants  meant  to  acquire ; but  the 
pleadings  disclose  nothing  on  the  part  of  the  plaintiffs 
amounting  to  concealment,  still  less  to  imposition  ; and  the 
alleged  surprise,  so  tardily  arising,  is  attributable  to  want 
of  proper  enquiry  on  the  defendants’  part.  Taking  the 
declaration  and  plea  together,  without  more,  we  think  the  plea 
insufficient,  and  that  the  judgment  should  have  been  for  the 
plaintiffs  on  the  demurrer. 

In  so  holding  we  are  not  expressing  any  dissent  from  the 
judgment  of  the  court  below  on  the  motion  for  new  trial,  as 
far  as  respects  the  construction  of  the  deed  of  assignment 
put  in  evidence.  The  verdict,  however,  falls  to  the  ground 
if  the  plea  is  bad  ; and  in  our  opinion  the  plea  is  bad  ; but 
the  defendants  should  have  leave  to  plead  de  novo,  on  such 
terms  as  to  costs  and  otherwise  as  the  learned  judge  of  the 
County  Court  may  see  fit  to  impose.  The  facts  as  appear- 
ing before  him  at  the  trial  will  probably  have  a strong  in- 
fluence in  settling  the  terms  on  which  the  leave  should  be 
given. 


Appeal  allowed. 
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Johnson  v.  McDonald. 

Seizure  by  sheriff  under  two  fi.  fas. — Interpleader  order — Barring  action  as 
to  one  writ — Action  for  seizure  under  the  other — New  assignment. 

Declaration,  against  the  sheriff,  for  seizing  goods  under  a false  claim  that 
they  were  liable  to  seizure  to  satisfy  a claim  of  one  Stevenson  against 
Emerson.  Plea,  that  the  goods  were  seized  under  a fi.fa.  at  the  suit  of 
one  Baillie  against  Emerson,  and  being  claimed  by  the  plaintiff,  an  inter- 
pleader order  was  made,  by  which  defendant  was  protected  against  any 
action  for  such  seizure.  New  assignment,  that  the  action  was  brought 
not  for  the  cause  admitted  in  the  plea,  but  for  seizing  as  in  the  declara- 
tion alleged  under  colour  of  the  writ  at  suit  of  Stevenson  ; on  which  the 
plaintiff  took  issue. 

The  evidence  shewed  that  both  fi.  fas.  were  sued  out  by  the  same  attor- 
ney and  received  by  the  sheriff  at  the  same  time,  and  that  the  bailiff 
receiving  the  warrants  together,  seized  under  both  on  the  29th  of  Sep- 
tember, and  remained  in  possession  forty  days.  The  interpleader  sum- 
mons in  Stevenson’s  suit  was  discharged  with  costs  against  the  sheriff, 
and  the  execution  plaintiff  protected  from  action. 

Held,  that  the  jury  were  warranted  in  finding  that  the  goods  were  seized 
under  Stevenson’s  writ,  whether  seized  under  Baillie’s  or  not,  and  a ver- 
dict for  the  plaintiff  was  upheld. 

Trespass  for  taking  and  seizing  goods,  chattels,  merchan- 
dize and  furniture,  property  of  the  plaintiff  in  the  way  of 
his  trade,  to  the  value  of  £1000,  and  wrongfully  depriving 
the  plaintiff  of  the  use  and  possession  of  the  same,  and 
converting  them  to  defendant’s  use,  under  a false  and 
unfounded  claim  that  defendant  was  entitled  to  seize  and 
take  possession  of  the  same  to  enforce  payment  of  a debt 
alleged  to  be  due  from  one  Emerson  to  one  Stevenson  and 
another,  by  means  whereof  the  plaintiff  was  greatly  injured, 
&c.,  laying  special  damage. 

The  defendant  pleaded — 1st.  Not  guilty.  2nd.  That  the 
goods  were  not  the  plaintiff’s.  3rd.  That  he  did  what  was  com- 
plained of  by  the  plaintiff’s  leave;  and,  4th,  that  before 
the  alleged  trespass  one  Baillie,  on  the  20th  of  September, 
1862,  sued  out  of  the  County  Court  of  the  County  of  Perth 
a fi.fa.,  directed  to  the  sheriff  of  the  United  Counties  of 
Huron  and  Bruce,  by  which  the  said  sheriff  was  commanded 
of  the  goods  of  Emerson  to  make  £34  8s.  7d.,  and  which 
writ,  endorsed  to  levy  that  amount,  was  delivered  to  defend- 
ant as  and  being  such  sheriff,  to  be  executed ; and  thereupon 
defendant  as  sheriff,  believing  the  said  goods  and  chattels, 
then  being  in  the  possession  of  the  said  Emerson,  to  be  his? 
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for  the  purpose  of  levying  the  money  so  directed  to  be  levied 
as  aforesaid,  by  virtue  of  said  writ,  seized  and  took  the 
said  goods  and  chattels,  which  are  the  alleged  trespasses : 
that  immediately  after  such  seizure  the  plaintiff  claimed 
them,  and  defendant  thereupon  made  application  to  the  judge 
of  the  said  County  Court  under  chapter  80,  of  the  Consol. 
Stat.  U.  C.,  and  that  by  an  order  dated  on  or  about  the  8rd 
of  November,  1862,  the  said  judge  directed  that  no  action 
should  be  brought  against  defendant  by  the  plaintiff  for  the 
said  seizure  and  taking,  which  said  seizure  and  taking  are 
the  alleged  trespasses,  &c. 

The  plaintiff  joined  issue  on  the  first  three  pleas,  and  to 
the  fourth  plea  he  pleaded,  by  way  of  new  assignment,  that 
he  sued  not  for  the  cause  of  action  therein  admitted,  but  for 
that  the  defendant  took  and  seized  the  goods,  &c.,  in  the 
declaration  mentioned,  and  committed  the  wrongs  therein 
mentioned  under  colour  of  a fi.  fa.  from  the  County  Court 
of  Perth  at  the  suit  of  Stevenson  et  al.  against  the  goods, 
&c.,  of  Emerson,  and  delivered  to  defendant  as  sheriff  to  be 
executed,  and  upon  the  false  and  unfounded  claim  that  said 
goods,  &c.,  were  the  goods  of  Emerson,  and  as  such  were 
liable  to  be  seized  by  defendant  as  sheriff  to  satisfy  the 
moneys  by  the  said  ji.  fa.  directed  to  be  levied. 

To  this  new  assignment  the  defendant  pleaded  not  guilty, 
and  issue  was  taken  thereon. 

At  the  trial,  at  Guelph,  before  Draper , C.  J.,  it  was  proved, 
on  the  part  of  the  plaintiff,  that  Baillie’s  writ  of  fi.  fa. 
pleaded  by  way  of  justification  in  the  fourth  plea,  and 
Stephenson’s  fi.  fa.  pleaded  in  the  new  assignment  were  both 
issued  from  the  County  Court  of  the  County  of  Perth  on 
the  same  day,  the  20th  December,  1862,  and  sued  out  by 
the  same  attorney  who  transmitted  them  by  mail  to  the 
defendant ; and  by  the  endorsements  on  each  writ  the  defen- 
dant received  them  at  the  same  time,  namely,  10  a.m.  of 
the  22nd  September,  Baillie’s  being  endorsed  to  levy  £37 
13s.  7d.,  and  the  writ  at  suit  of  Stevenson  et.  ah  <£110  16s. 
5d. : that  on  the  same  22nd  of  September  defendant  issued 
his  warrants  on  both  the  writs  to  his  bailiff  Jackson  to 
levy  upon  each.  The  bailiff  proved  that  the  deputy  sheriff 
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handed  him  both  warrants  together,  and  that  he  took  pos- 
session of  the  goods  under  both  warrants  on  the  29th  of 
September,  and  remained  in  possession  under  them  forty 
days.  The  plaintiff  also  put  in  a judge’s  order,  discharging 
an  interpleader  summons  in  Stevenson  et  al.  v.  Emerson 
with  costs  against  the  sheriff,  and  protecting  the  execution 
plaintiffs  in  respect  of  the  seizure  made  by  the  defendant 
under  their  ji.  fa. 

Alexander  Emerson,  who  was  called  by  the  plaintiff, 
proved  that  the  deputy  sheriff  seized  the  plaintiff ’s  goods, 
he,  the  witness,  at  the  time  being  in  possession  of  them : 
that  the  deputy  told  him  he  would  have  to  close  him  up, 
and  that  he  mentioned  Baillie’s  name,  and  said  he  seized 
for  him  and  others.  He  also  proved  that  the  goods  seized 
were  valued  at  about  $1,000,  and  that  the  furniture  could 
not  be  bought  for  less  than  $250.  The  bailiff  in  his  evi- 
dence stated  that  at  a rough  guess,  as  he  said,  the  stock 
was  worth  from  $500  to  $600. 

.At  the  close  of  the  plaintiff ’s  case  the  defendant’s  coun- 
sel objected  that  the  plaintiff  could  not  recover,  upon  the 
grounds  set  out  in  his  rule.  The  learned  Chief  Justice 
overruled  the  objections,  reserving  leave  to  move.  The 
plaintiff  had  a verdict  for  $50  damages. 

Robert  A.  Harrison  obtained  a rule  nisi  to  enter  a non- 
suit in  pursuance  of  the  leave  reserved,  upon  the  ground 
that  the  plaintiff,  having  failed  under  his  new  assignment 
to  prove  a trespass  other  than  that  justified  or  excused  in 
defendant’s  fourth  plea,  which  justification  or  excuse  was 
admitted  by  the  plaintiff ’s  new  assignment  to  that  plea, 
and  proved  at  the  trial,  was  not  entitled  to  recover  in  this 
action. 

Gwynne,  Q.C.,  shewed  cause,  and  cited  Jones  v.  Williams, 

4 H.  & N.  706 ; Bullen  and  Leake  Prec.  448,  888  note  a; 
Cheasley  v.  Barnes,  10  East,  73;  Freeston  v.  Crouch,  Cro. 
Eliz.  492 ; Polkinhorn  v.  Wright,  8 Q.  B.  197 ; Ellison  v. 
Isles,  11  A.  & E.  671 ; Worth  v.  Terrington,  13  M.  & W. 
789 ; Hawthorn  v.  Newcastle,  &c.,  B.  W.  Co.,  3 Q.  B.  735 ; 
Playfair  v.  Musgrove,  14  M.  & W.  239 ; Ash  v.  Dawnay,  8 
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Ex.  237  ; Chy.  Pig.  I.  666,  III.  574;  Glover  v.  Dixon,  9 
Ex.  158 ; Norman  v.  Wescombe,  2 M.  & W.  360  ; Robert- 
son v.  Gantlett,  16  M.  & W.  289  ; Brancker  v.  Molyneux, 

1 M.  & G.  710;  Aldred  v.  Constable,  6 Q.  B.  370;  Brace- 
girdle v.  Peacock,  8 Q.  B.  174;  Wheeler  v.  Wright,  7 M. 
& W.  362. 

Robert  A.  Harrison , contra,  cited  Rose.  N.  P.  9th  Ed. 
599 ; Pratt  v.  Groome,  15  East,  235 ; Oakley  v.  Davis,  16 
East  82;  Aitkenhead  v.  Blades,  5 Taunt.  198;  Hall  v. 
Middleton,  4 A.  & E.  107  : Arlett  v.  Ellis,  7 B.  & C.  346; 
Cross  v.  Johnson,  9 B.  & C.  613 ; Page  v.  Hatchett,  8 Q. 
B.  187 ; Lucas  v.  Nockells,  10  Bing.  157. 

Hagarty,  J. — I think  the  jury  were  quite  warranted  on 
the  evidence  in  finding  that  the  goods  were  seized  under 
Stevenson’s  writ,  whether  seized  under  Baillie’s  writ  or 
not.  Warrants  in  both  cases  were  put  in.  The  bailiff, 
Jackson,  swears  he  received  both  warrants  from  the  deputy 
sheriff,  and  that  he  was  in  possession  on  both  warrants. 

The  deputy  sheriff,  Pollock,  swore  that  when  he  entered 
he  told  Emerson  his  business,  and  put  both  the  writs  into 
his  hands,  and  he  read  them.  Again,  the  interpleader  sum- 
mons or  order  applied  for  by  the  sheriff  in  Stvenson’s  case 
was  proved,  and  we  cannot  help  knowing  that  to  get  this 
summons  the  sheriff  must  have  sworn  he  had  seized  on 
Stevenson’s  writ,  and  that  Johnson  claimed  the  goods.  The 
fact  of  this  application  being  made  under  the  interpleader 
act  by  the  sheriff  in  Stevenson’s  case,  is  sworn  to  in  the 
affidavit  filed  by  Mr.  Pollock,  on  obtaining  this  rule. 

It  seems  to  me,  therefore,  to  be  a waste  of  time  to  argue 
on  such  evidence  that  there  was  no  entry  or  seizure  under 
Stevenson’s  writ. 

The  facts  may  be  thus  stated : — the  sheriff  wrongfully 
seized  the  plaintiff’s  goods  on  writs  against  Emerson. 
He  was  thereby  a trespasser.  In  one  of  the  writs  (Baillie’s) 
he  was  protected  from  a suit  for  damages  for  his  tres- 
pass. It  is  a mistake  in  terms  to  say  that  he  was  not, 
or  ceased  to  be,  a trespasser  on  Baillie’s  writ;  it  was 
because  he  had  become  such  trespasser  that  he  had  to  ask 
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for  and  obtain  the  statutable  protection.  I cannot  under- 
stand how  he  has  any  defence  for  his  illegally  seizing  the 
plaintiff’s  goods  on  Stevenson’s  writ,  because  he  has  been 
fortunate  enough  to  obtain  protection  for  the  wrong  done  at 
the  same  time  under  Baillie’s  writ. 

I do  not  see  any  substantial  difficulty  under  the  pleadings. 

The  declaration  is  in  substance,  “ You  seized  my  goods 
under  colour  of  an  unfounded  claim  of  Stevenson  v.  Emer- 
son.” 

Answer  : “ The  trespass  of  which  you  complain  was  com- 
mitted by  me  under  Baillie’s  writ,  and  the  court  has  protected 
me  therefrom.” 

Beplication : “ I do  not  complain  of  what  you  did  under 
Baillie’s  writ,  and  will  not  discuss  that.  I am  complaining 
of  your  seizing  my  goods  under  colour  of  Stevenson’s  writ.” 

I think,  after  forty  days’  possession  of  the  plaintiff’s 
goods,  the  sheriff  would  hardly  derive  much  benefit  from 
setting  aside  the  verdict  against  him  of  $50. 

The  rule  must  be  discharged. 

Morrison,  J. — Robertson  v.  Gantlett,  (16  M.  & W.  296,) 
cited  by  Mr.  Gwynne,  and  the  cases  therein  referred  to, 
decide  that  a new  assignment  does  not  amount  to  an  admis- 
sion of  the  facts  alleged  in  the  plea.  It  is  merely  an  asser- 
tion by  the  plaintiff  that  the  defendant  has  made  a mistake  : 
that  the  trespass  justified  is  not  the  one  for  which  the 
plaintiff  brought  his  action. 

I do  not  think,  upon  the  evidence,  that  the  learned  Chief 
Justice  could  have  withdrawn  the  case  from  the  jury.  The 
fourth  plea  alleges  a seizure  of  the  plaintiff’s  goods  by 
defendant  under  Baillie’s  writ,  believing  the  goods  to  be 
Emerson’s  : that  the  defendant  interpleaded,  and  obtained 
an  order  protecting  him  against  an  action  for  his  so  seizing  ; 
while  the  new  assignment  alleges  a seizure  and  trespass 
under  colour  of  Stevenson’s  writ.  The  new  assignment 
admitted  nothing,  it  was  for  the  jury  to  say  from  the 
evidence  whether  the  defendant  seized  the  plaintiff ’s  goods 
under  Stevenson’s  execution. 

On  the  argument  a good  deal  was  said  as  to  which  writ 
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the  defendant  first  seized  under.  In  my  judgment  it  is  a 
matter  of  no  moment  under  which  he  first  seized.  If  he 
seized  under  Stevenson’s  f.  fa .,  the  plaintiff’s  case  is 
made  out.  Defendant  was  not  justified  in  making  a seizure 
under' either  writ.  The  goods  were  the  plaintiff’s  and  not 
Emerson’s,  the  execution  debtor.  The  interpleader  order 
only  protected  the  defendant  against  any  prosecution  by  the 
plaintiff  for  the  seizure  or  trespass  under  colour  of  Baillie’s 
writ ; it  did  not  convert  into  a legal  act  that  which  was  a 
trespass.  If  the  plaintiff  brought  an  action  of  trespass 
against  Baillie  or  his  attorney  for  the  seizure  under  his  writ, 
they  could  not  set  up  the  interpleader  order  as  a defence. 
Park  v.  Taylor,  (1  C.  P.  414.) 

The  learned  Chief  Justice  having  left  the  question  upon 
the  evidence  to  the  jury  to  say  under  which  writ  the  goods 
were  seized,  and  that  if  the  trespass  was  under  Stevenson’s 
writ,  then  they  were  to  consider  the  amount  of  damages, 
and  they  having  found  for  the  plaintiff,  I am  of  opinion  the 
rule  for  a nonsuit  should  be  discharged. 

Draper,  C.J.,  concurred. 


Buie  discharged. 
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Thayer  y.  Street  and  Fuller. 

Action  for  goods  sold — Evidence — Proof  of  agency — Affidavit  filed  by  defend- 
ants in  another  action  admitted. 

See  this  case  reported  on  a previous  motion  for  new  trial,  22  U.  C.  R.  352. 
The  same  evidence  in  substance  was  given  at  a second  trial,  with  the 
addition  of  the  affidavit  next  mentioned. 

The  action  being  for  goods  sold,  the  question  was  the  authority  of  one  McA. 
to  bind  defendants,  as  their  agent.  Held,  that  an  affidavit  made  by  McA., 
describing  the  nature  of  his  agency,  and  filed  by  defendants  on  motion 
for  a new  trial  in  another  suit  brought  by  this  plaintiff  against  them,  was 
clearly  admissible  against  defendants. 

Taking  facts  most  favourably  for  the  plaintiff,  it  appeared  that  McA., 
being  authorized  by  defendants,  purchased  the  goods  in  question  for 
them,  together  with  certain  lands,  from  the  plaintiff,  agreeing  to  give 
land  in  payment,  and  that  the  goods  about  sixteen  months  after  were  in 
possession  of  one  of  the  defendants,  on  a portion  of  the  land  which  had 
been  conveyed  by  the  plaintiff  to  this  defendant  alone.  Held,  that  the 
plaintiff  could  not  recover,  for  if  McA.  was  authorised,  the  contract  was 
to  pay  in  land ; and  if  not,  the  fact  of  the  goods  being  found  with  one 
defendant  could  not  prove  a joint  liability. 

The  bill  or  invoice  of  the  goods  seized  by  the  plaintiff  was  made  out,  stat- 
ing the  sale  to  be  to  McA.  Semble,  however,  that  this  would  not  have 
been  a conclusive  objection,  if  the  sale  were  shewn  to  have  been  really 
made  to  defendants. 

The  pleadings  and  evidence  on  the  first  trial  of  this  case 
will  be  found  reported  in  22  U.  C.  K.  852. 

At  the  last  trial,  before  Draper,  C.J.,  at  St.  Thomas, 
George  Thayer,  the  plaintiff’s  brother,  swore  that  in  Janu- 
ary, 1859,  a bargain  was  made  between  the  plaintiff  and  D. 
McAlpine,  defendants’  agent,  for  the  sale  of  real  estate  and 
chattel  property  : that  defendants  were  to  pay  $780  in  cash, 
and  pay  off  two  mortgages,  one  for  $400,  and  one  for  $600, 
and  to  give  800'  acres  of  land  in  Iowa,  at  $3  per  acre : that 
there  were  cows,  hay-waggons,  &c. : that  the  goods  and 
chattels  were  valued  at  $1,200 : that  the  plaintiff  gave  up 
possession  of  these  goods ; witness  did  not  know  where 
they  all  went  to  ; also  gaye  up  possession  of  the  farm  to 
McAlpine,  all  those  goods,  &c.,  being  on  the  farm  : that  there 
was  an  inventory  of  goods  signed  by  the  plaintiff.  A deed 
was  executed  by  the  plaintiff,  of  the  tannery,  to  McAlpine, 
and  a deed  of  the  plaintiff’s  farm  to  defendant  Street: 
witness  also  made  a deed  of  a farm  unconnected  with 
the  plaintiff’s  claim,  except  that  the  mill  property  included 
in  this  deed  had  been  previously  sold  by  him  by  an 
unregistered  deed  to  the  plaintiff.  McAlpine  gave  a bond 
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himself.  The  money  was  given  the  next  day.  Defendants’ 
bond  for  the  300  acres  was  brought  by  McAlpine.  Plaintiff 
afterwards  refused  to  take  this  land.  McAlpine’s  son  lived 
on  this  farm.  McAlpine  said  he  was  defendants’  agent : 
that  is  how  witness  knew  it : believed  defendants  paid  off 
the  mortgages. 

Mr.  Walker  proved  payment  by  McAlpine  of  the  $400 
mortgage,  and  that  on  motion  for  a new7  trial  in  the  Common 
Pleas,  in  an  action  by  the  plaintiff  on  this  bond,  defendants 
had  filed  an  affidavit,  now  produced  in  evidence,  made  by 
McAlpine.  He  also  proved  that  on  an  arbitration  defend- 
ants had  paid  money,  instead  of  conveying  the  Iowa  land. 

Defendants’ bond  to  the  plaintiff,  of  the  4th  January,  1859 ; 
the  deed  dated  13th  January,  1859,  from  the  plaintiff  to 
defendant  Street,  of  the  90  acre  farm ; the  deed  from  George 
Thayer  to  Street,  dated  on  the  same  day,  for  100  acres 
— consideration  $3,200 ; the  deed  of  the  same  date,  from 
the  plaintiff  to  McAlpine,  of  the  tannery  property,  14 J 
acres ; the  bond  of  the  same  date  by  McAlpine  and 
Samuel  Thayer,  for  the  conveyance  of  68  acres  in  Iowa ; the 
deed  from  David  McAlpine  to  defendant  Street,  of  the 
tannery  property ; and  the  letter  from  defendant  Street 
to  McCausland,  which  were  in  evidence  upon  the  last  trial, 
and  are  fully  stated  in  the  report,  (22  U.  C.  R.  353-4,) 
were  again  put  in.  The  list  of  the  property,  bearing  the  same 
date,  and  signed  by  the  plaintiff,  with  the  memorandum  at  the 
foot,  were  also  put  in,  headed  “ David  McAlpine  bought  of  M. 
Thayer.”  It  comprised  a long  list  of  things,  amongst  others, 
“ wheat  in  the  ground,”  all  the  tools  belonging  in  and  around 
the  mill,  and  all  the  logs  in  the  pond,  and  lumber  in  and  round 
the  mill,  four  acres  of  wheat  on  said  farm,  “ all  the  stoves 
and  tannery  tools,  all  the  wood  on  said  farm.” 

The  affidavit  of  McAlpine,  used  by  the  defendants  in  the 
case  in  the  Common  Pleas,  was  sworn  on  the  21st  of 
November,  1861,  and  stated  that  he  had  been  for  seven 
years  employed  by  defendants  and  one  Plumb,  as  their  agent 
in  purchasing  land  for  them  in  Canada  and  in  Iowa.  He 
described  locating  the  Iowa  lands,  and  their  value, and  went 
on  to  state  that  he  had  been  employed  by  defendants  “in  trad- 
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mg  and  bartering  said  lands  for  other  lands  in  Upper  Canada, 
and  paying  some  cash,  and  making  such  other  trades  as  I 
might  consider  desirable  : ” that  he  agreed  with  the  plaintiff 
to  take  his  land,  consisting  of  90  acres,  and  ten  acres  in 
Malahide,  and  some  personal  property,  cows,  lumber,  crops, 
&c.,  and  to  pay  him  about  $1,800  or  $1,400  cash,  and  give 
him  800  acres  in  Iowa  : that  he  paid  the  cash,  and  took  the 
said  lands  and  property,  and  obtained  the  bond  for  a deed 
from  defendants,  and  gave  it  to  the  plaintiff : that  the  plain- 
tiff was  to  go  to  Iowa,  and  make  his  selection  of  lands,  and 
after  that,  McAlpine  was  to  get  a deed  for  him : that  the 
whole  arrangement  or  bargain  for  the  plaintiff  ’s  land  and 
property  was  made  by  him  for  defendants,  and  they  had  no 
communication  with  the  plaintiff  till  long  after  the  arrange- 
ment was  closed,  and  said  bond  given.  Objection  was  made 
to  reading  this  affidavit  against  defendants. 

A nonsuit  was  moved,  on  the  ground  that  it  was  a sale  of 
goods  in  exchange  for  other  property,  not  a sale  for  money, 
and  the  payment  for  the  goods  was  secured  by  McAlpine’s 
bond.  Leave  was  reserved  to  move. 

The  jury  were  told  that  McAlpine’s  agency  was  plain,  but 
that  the  plaintiff  might  accept  the  agent’s  undertaking  to 
pay,  but  if  that  were  all,  the  principal  would  still  be  liable  : 
otherwise,  if  McAlpine,  though  dealing  in  the  one  transac- 
tion as  agent  for  defendants,  also  made  a purchase  on  his 
own  account ; and  defendants  would  not  be  liable  in  this 
action,  merely  because  they  subsequently  bought  from  Mc- 
Alpine ; that  it  appeared  that  the  first  bond  (that  of  defen- 
dants) in  no  respect  covered  the  chattel  property,  or  was 
given  in  payment  for  it,  and  that  the  plaintiff  had  nothing 
to  shew  for  it,  except  McAlpine’s  bond ; that  the  jury  must 
decide  was  McAlpine  defendant’s  agent ; did  he  purchase 
the  goods  in  that  character,  so  as  to  contract  for  the  benefit 
of  his  principals ; was  not  the  plaintiff  in  part  paid,  the  only 
part  remaining  unpaid  being  that  for  wdiich  McAlpine’s 
bond  was  given  ? 

The  jury  found  for  the  plaintiff  $550. 

In  the  following  term  M.  C.  Cameron , Q.C.,  obtained  arule 
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nisi  for  a nonsuit  on  the  leave  reserved,  or  for  a new  trial  on 
the  law  and  evidence ; and  for  improper  admission  of  Me  Al- 
pine’s affidavit ; and  for  misdirection,  in  telling  the  jury  that 
Me  Alpine’s  bond  and  the  plaintiff ’s  receipt  was  not  evidence 
of  payment  by  defendants,  and  that  Street’s  letter  to  Mc- 
Causland  was  evidence,  without  evidence  of  identity  of  the 
property  referred  to  therein  and  that  in  dispute  in  this  action. 

Adam  Crooks , Q.C.,  shewed  cause,  citing  Holding  v. 
Elliott,  5 H.  & N.  117 ; Carne  v.  Steer,  lb.  628  ; Haller  v. 
Worman,  2 F.  & F.  165 ; Tay.  Ev.  650,  494 ; Coates  v. 
Bainbridge,  5 Bing.  58. 

M . C . Cameron,  contra,  cited  Mulholland  v.  Holcomb,  6 
C.  P.  520 ; Silliman  v.  McLean,  18  U.  C.  B.  544  ; Callan- 
der v.  Howard,  10  C.  B.  290;  Harrison  v.  Luke,  14  M.  & 
W.  189 ; Bussey  v.  Barnett,  9 M.  & W.  312. 

Hagarty,  J. — The  affidavit  of  McAlpine  was,  we  think, 
clearly  admissible  as  evidence  against  the  defendants,  by 
whom  it  was  used  and  relied  on  in  the  former  suit. — Tay. 
Ev.  sec.  691 ; Brickell  v.  Hulse,  (7  A.  & E.  454,)  Boileau 
v.  Butlin  (2  Ex.  675.) 

We  have  therefore  to  consider  the  case  with  this  addi- 
tional evidence  of  McAlpine’ s agency. 

It  was  therefore  proved  that  he  was  employed  by  defend- 
ants, in  his  own  words,  “ in  trading  and  bartering  the  defend- 
ants’ Iowa  lands  for  lands  in  Canada,  and  paying  some 
cash  and  making  such  trades  as  he  considered  desirable;’" 
and  again,  “that  the  whole  arrangement  for  the  plaintiff’s 
land  and  property  was  made  by  him  for  defendants.” 

Unfortunately  for  the  clearness  of  the  case,  this  affidavit 
offers  no  explanation  of  the  real  difficulty  we  have  to  deal 
with,  namely,  the  giving  by  McAlpine  of  his  own  bond  to 
convey  lands  in  Iowa  to  the  plaintiff,  Samuel  Thayer,  in 
return  for  the  chattels  now  sued  for.  He  says  he  was  to 
take  the  plaintiff’s  lands  and  chattels,  paying  $1,300  or 
$1,400  cash,  and  defendants’  bond  for  300  acres;  that  he 
paid  this  cash  accordingly,  and  gave  defendants’  bond. 

I do  not  feel  any  insuperable  difficulty  from  the  mere 
fact  of  the  bill  or  invoice  of  the  chattels  being  made  out  in 
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McAlpine’s  name.  After  hearing  his  testimony  of  agency, 
I think  no  substantial  objection  would  arise  merely  from 
that  fact,  after  a jury  on  proper  evidence  had  held  that  the 
sale  was  in  reality  to  defendants. 

George  Thayer  says,  the  chattels  were  valued  at  $1,200, 
and  he  says,  “the  money”  (not  stating  the  amount)  “was 
given  the  next  day.”  In  the  bill  or  invoice  of  the  chattels 
they  are  added  up  as  amounting  to  $1,249.  The  witness 
also  says  that  defendants  were  to  pay  $780  in  cash,  and 
pay  off  mortgages  to  the  amount  of  $1000,  and  to  give  800 
acres  in  Iowa. 

This  witness  on  the  former  trial  gave  a somewhat  different 
account.  He  then  said  nothing  of  any  cash  being  paid  by 
McAlpine,  but  that  $5,400  was  the  price  of  all  the  plaintiff’s 
property,  of  which- $1,600  was  for  the  loose  property:  that 
McAlpine’s  bond  for  68  acres  “did  not  cover  all  the  loose 
property,  some  was  covered  by  defendants’  bond : 62  acres  of 
the  68  were  to  go  to  the  plaintiff,  estimated  at  $10  per  acre, 
$620 ; this  was  to  go  to  the  plaintiff  for  his  loose  property 
not  covered  by  defendants’  bond.”  But  if  the  whole  value 
was  $5,400,  and  the  800  acres  in  defendants’  bond,  and  the 
68  in  McAlpine’s  bond  all  valued  at  $10  per  acre,  there 
would  be  a deficit  of  about  $1,700  to  be  paid  in  some  way. 

We  must  assume  on  the  evidence  that  a considerable  sum 
was  paid  in  cash,  and  that  for  all  the  rest  of  the  property, 
real  and  personal,  the  plaintiff  had  only  the  two  bonds  : 
that  of  defendants  for  800  acres  has  been  settled  by  the 
award,  and  there  remains  the  value  of  the  goods  and  chat- 
tels, represented  at  the  time  of  the  contract  by  McAlpine’s 
bond. 

If  we  place  the  facts  in  the  most  favourable  light  for  the 
plaintiff,  they  stand  thus : — that  McAlpine,  having  full  au- 
thority from  defendants  to  bind  them  by  his  bargains,  made 
a contract  for  the  chattels  now  in  question,  to  the  effect  that 
the  defendants  should  get  these  chattels, and  that  the  plaintiff 
as  an  equivalent  should  get  68  or  62  acres  of  Iowa  land. 
These  may  be  fairly  stated  as  the  terms  on  which  the  plain- 
tiff thought  (or  now  at  least  asserts  that  he  thought)  he  was 
parting  with  his  property.  He  did  not  bargain  for  money 
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for  his  chattels,  but  for  land,  and  he  gave  them  up  on  this 
contract.  If  either  McAlpine  performed,  or  the  defendant 
for  him  performed  the  buyer’s  part  of  the  bargain,  the  plain- 
tiff: of  course  has  no  ground  of  complaint.  If  they  do  not 
do  so,  but  take  the  benefit  of  the  goods,  the  plaintiff  has  his 
claim,  but  it  must  be  for  their  breach  of  the  actual  contract, 
and  not  on  some  new  contract  not  previously  entered  into, 
namely,  to  pay  money  for  goods  said  to  be  sold  and 
delivered  on  an  obligation  to  pay  on  request. 

Nothing  appears  in  evidence  as  to  any  repudiation  by 
defendants  of  McAlpine’ s agreement  or  bond  to  convey  the 
68  acres. 

It  would  seem  to  be  fatal  to  the  plaintiff ’s  case  to  urge 
that  McAlpine  had  no  power  to  take  these  goods  for  defen- 
dants and  agree  to  give  land  in  exchange  or  as  payment. 
If  he  had  authority  to  make  this  bargain  of  lands  for 
goods,  then  indebitatus  assumpsit  or  debt  will  not  lie.  If 
he  had  no  authority  whatever  so  to  do,  then  the  plaintiff  is 
driven  to  rely  on  the  fact  that  the  goods  eventually  came  into 
the  possession  of  defendant  Street  on  the  farm  conveyed  to 
Street  alone.  To  recover  against  Fuller  it  is  hardly  suffi- 
cient to  prove  that  the  goods  after  the  lapse  of  sixteen 
months  are  in  the  hands  of  Street  alone.  Can  this  unex- 
plained possession  by  Street  throw  a liability  on  Fuller, 
merely  from  the  existence  of  the  first  contract  with  both 
defendants  ? After  the  completion  of  the  dealings  in  Janu- 
ary, 1859,  nothing  is  proved  as  to  defendant  Fuller  in  con- 
nexion with  these  chattels. 

I do  not  therefore  see  how  the  plaintiff  can  support  his 
verdict  on  the  ground  that  McAlpine  had  no  power  to 
contract  for  the  giving  of  land  for  these  goods. 

I do  not  feel  pressed  by  any  difficulty  arising  from  the 
probable  absence  of  any  right  in  the  agent  to  bind  defend- 
ants by  deed.  The  substantial  question  is,  had  he  the 
right  to  make  a contract  for  them  to  give  lands  for  goods  ? 
If  he  had  such  substantial  power,  the  form  in  which  he 
chose  to  exercise  it  may  not  be  so  very  important. 

Under  no  circumstances  was  it, apparently,  in  the  contem- 
plation of  the  parties  that  defendants  were  to  pay  for  these 
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goods  in  money  on  request.  The  contract  plainly  was  not 
so,  and  the  facts  relied  on  (occurring  long  after  the  con- 
tract) fail,  for  the  reasons  I have  stated,  to  create  any  new 
joint  liability. 

We  are  not  called  on  to  point  out  what  remedy  the  plain- 
tiff has  in  this  or  any  other  court.  He  does  not  appear  to 
have  had  recourse  to  any  other  form  of  procedure. 

He  has  ample  means  of  enforcing  a disclosure  on  oath 
from  one  or  both  defendants  as  to  the  exact  extent  of  Mc- 
Alpine’s  agency,  and  of  the  disposition  made  by  him  of 
these  chattels. 

We  cannot,  I think,  now  make  a new  contract  between 
the  parties  as  to  these  goods  and  the  mode  of  paying  for 
them,  nor  confound  all  forms  of  procedure,  because  it  is 
possible  that  the  plaintiff  made  an  improvident  bargain  with 
McAlpine,  or  that  the  latter  has  behaved  badly  in  the 
matter. 

In  arriving  at  this  conclusion  all  the  evidence  is  taken  in 
the  most  favourable  light  for  the  plaintiff,  and  I have  not 
discussed  the  many  difficulties  suggested  by  the  extraordi- 
nary manner  in  which  the  plaintiff  dealt — conveying  some 
of  the  land  to  Street,  some  to  McAlpine,  expressly  declaring 
in  writing  that  he  sold  the  chattels  to  the  latter,  and  taking 
defendants’  bond  for  part  of  the  consideration  and  the  agent’s 
personal  bond  for  the  residue.  In  the  judgment  on  the 
first  trial  these  matters  are  fully  discussed,  and  need  not 
here  be  repeated. 

The  rule  for  nonsuit  should  be  made  absolute. 


Per  cur. — Rule  absolute  for  nonsuit. 
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In  the  matter  of  the  Judge  of  the  County  Court  of  Brant,, 

IN  A CAUSE  IN  THE  FlRST  DIVISION  COURT  OF  THAT  COUNTY,. 

of  Watt  v.  YanEvery  and  Bumball. 

Division  Court — Cause  of  action,  where  arising — C.  S.  U.  C.  ch.  ig,  sec.  7. 
Where  defendants,  residing  at  Goderich,  made  a contract  at  Brantford 
with  one  W.,  to  deliver  to  him  certain  goods  at  the  railway  station  at 
Goderich  : Held,  that  an  action  in  the  division  court  for  the  bad  quality 
of  the  goods  delivered  must  be  brought  at  Goderich,  as  the  whole  cause 
of  action  did  not  arise  at  Brantford. 

John  Paterson  applied  for  a rule  nisi  calling  on  Stephen 
J.  Jones,  Esq.,  judge  of  the  County  Court  of  Brant,  and  ex 
officio  judge  of  the  first  Division  Court  in  that  county,  and 
upon  the  said  George  Watt,  to  shew  cause  why  a writ  of 
prohibition  should  not  issue,  directed  to  the  said  judge,  to 
prohibit  him  from  further  proceeding  in  the  said  Division 
Court  in  the  plaint  against  the  said  Thomas  B.  YanEvery 
and  George  Bumball,  on  the  ground  that  the  cause  of  action 
in  whole  or  in  part  arose  in  Goderich,  and  that  the  defend- 
ants lived  in  Goderich. 

The  affidavits  disclosed  that  Watt  had  entered  a plaint 
against  YanEvery  and  Bumball  in  the  first  Division  Court 
of  the  County  of  Brant,  claiming  $40  damages  for  breach  of 
a contract  by  which  the  defendants  agreed  to  deliver  to  him 
thirty  half  barrels  of  sound  marketable  herring  fish,  and 
instead  thereof  delivered  unsound,  bad,  and  utterly  worth- 
less fish.  According  to  the  affidavit  of  the  defendant’s 
agent,  he,  as  such  agent,  made  the  contract  with  W'att  at 
Brantford,  in  the  County  of  Brant,  that  defendants  should 
deliver  to  Watt  at  the  railway  station  at  Goderich,  and  not 
elsewhere,  the  fish  mentioned  in  Watt’s  plaint,  and  that  the 
fish  were  so  delivered,  and  that  Watt  was  to  pay  the 
freight.  The  defendants  resided  and  carried  on  business  at 
Goderich. 

Borthwickv.  Walton,  15  C.  B.  501  ; In  re  Walsh,  1 E.  &B. 
388 ; Buckley  v.  Hann,  5 Ex.  43 ; Hernaman  v.  Smith,  10 
Ex.  659,  were  cited  in  support  of  the  application. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  71st  section  of  the  Division  Court  Act  enacts  that 
“ any  suit  may  be  entered  and  tried  in  the  court  holden  for 
the  division  in  which  the  cause  of  action  arose,  or  in  which 
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the  defendant,  or  any  one  of  several  defendants,  resides  or 
carries  on  business  at  the  time  the  action  is  brought.” 

The  words,  “ cause  of  action  ” have,  on  the  -English 
County  Court  Act,  been  repeatedly  determined  in  England 
to  mean  the  whole  cause  of  action  : in  other  words,  whatever 
the  plaintiff  must  prove  to  entitle  him  to  recover.  See 
Borthwick  v.  Walton,  (15  C.  B.  501,)  Hernaman  v.  Smith, 
(10  Ex.  659,)  and  the  cases  therein  referred  to.  Our  statute 
gives  a plaintiff  two  alternatives.  The  one,  to  enter  his 
suit  in  the  court  for  the  division  in  which  the  cause  of  action 
arose ; the  other,  in  the  court  for  the  division  in  which  the 
defendant  or  any  one  of  several  defendants  resides  or  carries 
on  business  at  the  time  the  action  is  brought. 

Now,  what  is  the  pause  of  action  in  this  case  ? Not  the 
contract  only,  but  the  contract  and  the  breach,  for  which 
the  plaintiff  claims  damages.  The  first  was  made  at  Brant- 
ford, but  the  fish  were  to  be  and  were  delivered  to  the  plain- 
tiff at  the  railway  station  at  Goderich.  The  breach  of  con- 
tract alleged  is,  that  the  fish  there  delivered  were  unsound, 
&c.,  and  if  true,  this  breach  occurred  at  the  place  of  delivery 
stipulated  for  by  the  contract.  The  cause  of  action  there- 
fore arose  partly  at  Brantford  and  partly  at  Goderich,  and 
the  plaintiff  must  bring  his  action  according  to  the  second 
alternative.  The  rule  nisi  must  issue. 

Rule  nisi. 


Hawkins  v.  Paterson  and  Kenrick. 

* Consol . Stats.  U.  G.  ch.  24,  secs.  3,  41 — Judgment  for  costs  of  defence— -Right 
to  examine  plaintiff — Liability  of  defendant  and  his  attorney  for  arrest 
under  illegal  order. 

.Held,  that  under  Consol.  Stats.  U.  C.  ch.  24,  secs.  3,  41,  a plaintiff  against 
whom  a judgment  has  been  recovered  for  costs  of  defence  only,  cannot 
be  compelled  to  submit  to  examination  or  be  imprisoned  for  contempt  in 
not  attending. 

Held , also,  that  both  defendant  and  his  attorney,  who  applied  for  and  ob- 
tained the  order  for  such  imprisonment,  and  caused  the  plaintiff  to  be 
arrested,  and  who  justified  under  it,  were  liable. 

'Qucere,  whether  a defendant  who  recovers  on  a plea  of  set-off  an  excess 
above  the  plaintiff’s  demand,  is  entitled  to  examine  the  plaintiff. 

The  plaintiff  declared  against  John  Kenrick  and  James 

Paterson,  his  attorney,  for  trespass  and  false  imprisonment. 

The  defendants  severed  in  their  pleading,  though  their 
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pleas  were  substantially  the  same.  The  pleas  averred  a suit 
brought  by  the  plaintiff  against  Kenrick  in  the  County 
Court,  and  a judgment  therein  recovered  by  Kenrick  against 
the  plaintiff  for  $88  48  : a ft.  fa.  thereon  against  the  plain- 
tiff’s goods,  and  a return  of  nulla  bona  thereto;  a summons 
issued  by  the  judge  of  the  County  Court  for  the  plaintiff’s 
oral  examination  on  oath,  and  an  order  made  by  the  junior 
judge  (acting  on  account  of  the  unavoidable  absence  of  the 
senior  judge)  that  the  plaintiff  should  attend  before  W.  M.C. 
at  such  time  and  place  as  he  might  appoint,  and  be  examined 
viva  voce  on  oath  touching  his  estate  and  effects,  and  as  to 
the  property  and  means  he  had  when  the  debt  or  liability 
was  incurred,  and  as  to  the  property  the  plaintiff  then  had 
or  interest  therein,  and  the  means  the  plaintiff  still  had  of 
discharging  the  said  judgment,  and  as  to  the  disposal  he 
might  have  made  of  any  property  since  contracting  such 
debt  or  incurring  such  liability  : that  W.  M.  C.  made  an 
appointment,  of  which  the  plaintiff  was  duly  notified,  but  the 
plaintiff  did  not  attend,  whereupon  W.  M.  C.  reported  his 
non-attendance,  and  returned  the  order  with  his  report  to 
the  County  Court : that  thereupon  a summons  was  issued  by 
the  judge  of  the  County  Court,  calling  on  the  plaintiff  to 
shew  cause  why  he  should  not  be  committed  to  the  common 
gaol  for  a term  not  exceeding  twelve  months,  for  his  default 
in  not  attending  to  be  examined,  which  summons  was  duly 
served  on  the  plaintiff,  and  on  the  return  thereof,  and  the 
same  being  moved  absolute  before  the  county  judge,  the 
plaintiff  by  his  council  appeared ; and  at  his  request,  and  on 
his  undertaking  that  the  plaintiff  should  attend  before  the 
said  W.  M.  C.  at  a named  time  and  place,  and  submit  to  be 
examined  pursuant  to  said  order,  the  summons  was  enlarged 
to  a future  named  day : that  the  plaintiff  did  not  attend, 
whereupon  W.  M.  C.  reported  this  non-attendance  to  the 
judge;  and  the  last  mentioned  summons  was  again  moved 
absolute  : that  the  county  judge  was  again  unavoidably 
absent,  and  the  junior  judge  sat  in  his  place,  and  the  plain- 
tiff again  appeared  by  his  counsel,  and  at  his  request,  and 
on  his  undertaking  that  the  plaintiff  should  attend  before 
W.  M.  C.  at  a named  time  and  place,  the  summons  was 
again  enlarged : that  the  plaintiff  did  not  attend,  whereupon 
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W.  M.  C.  reported  this  non-attendance  : that  on  the  day  to 
which  the  summons  was  lastly  enlarged,  (the  judge  of  the 
County  Court  being  unavoidably  absent,)  the  summons  was 
moved  absolute  before  the  junior  judge,  who  made  and 
signed  an  order  under  Consol.  Stats.  U.  C.,  ch.  24,  sec.  41, 
for  the  committal  of  the  plaintiff  to  the  common  gaol  for 
thirty  days  for  his  default  in  not  attending  and  being  ex- 
amined. The  defendants  then  severally  justified  the  plain- 
tiff ’s  arrest  and  imprisonment  under  this  order. 

The  plaintiff  replied  that  the  judgment  recovered  by 
Kenrick  was  for  costs,  and  not  for  any  debt  or  liability  from 
the  plaintiff  to  Kenrick  previous  to  the  recovery  of  that 
judgment,  which  was  entered  up  for  less  than  $100  : that 
the  judge  of  the  County  Court  was  not  unavoidably  absent 
when  the  order  for  the  plaintiff ’s  committal  was  made  ; 
that  the  junior  judge  had  no  power  to  make  that  order,  and 
that  it  was  illegal  and  void ; and  that  each  of  the  defen- 
dants caused  the  plaintiff  to  be  arrested  and  imprisoned 
thereon. 

Rejoinder,  by  each  defendant,  that  at  the  time  of  making 
the  said  order  for  committal  the  judge  of  the  County  Court 
was  unavoidably  absent,  and  the  junior  judge  had  power, 
&c. 

Demurrer  to  the  rejoinder,  because  it  does  not  answer  the 
replication  ; that  it  admits  the  judgment  was  obtained  for 
costs  and  for  less  than  $100,  and  thereby  shews  the  order 
for  the  committal  of  the  plaintiff  was  illegal,  and  beyond 
the  power  of  the  junior  judge  even  if  the  senior  judge  was 
unavoidably  absent. 

The  defendants  joined  in  the  demurrer. 

In  support  of  the  demurrer,  M.  C.  Cameron , Q.C.,  cited 
Bullen  v.  Moodie,  13  C.  P.  126  ; Brooks  v.  Hodgkinson,  4 
H.  & N.  712,  to  shew  that  the  attorney  was  liable  as  well  as 
the  client.  He  also  referred  to  Lord  Campbell's  judgment, 
in  Copeman  v.  Rose,  7 E.  & B.  679,  685,  to  shew  that  the 
commitment  in  this  case, though  in  some  sense  a punishment 
for  misconduct  or  default,  was  founded  entirely  on  the  judg- 
ment debt,  and  granted  at  the  instance  of  the  defendant 
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Kenrick,  who  had  recovered  the  judgment ; and  he  referred 
to  the  judgment  of  Mr.  Justice  Adam  Wilson  in  this  very 
case,  on  the  proceedings  on  a habeas  corpus,  when  the  now 
plaintiff  was  discharged  from  custody,  to  shew  that  the  plain- 
tiff could  not  be  lawfully  committed,  9 U.  C.  L.  J.  295. 

J.  H.  Cameron,  Q.C.,  for  defendant  Kenrick,  cited  the 
case  of  the  Marshalsea,  10  Co.  68,  76  ; Brown  v.  Chapman, 
6 C.  B.  365 ; Cooper  v.  Harding,  7 Q.  B.  928  ; Houlden  v. 
Smith,  14  Q.  B.  841 ; Rafael  v.  Yarelst,  2 W.  Bl.  983  ; 
Rex  v.  Danser,  6 T.  R.  242  ; Henderson  v.  Dickson,  19  U. 
C.  R.  592 ; Murray  v.  Byrne,  4 Ir.  C.  L.  Rep.  642. 

Robert  A.  Harrison,  for  defendant  Paterson,  cited  Meyers 
v.  Robertson,  5 U.  C.  L.  J..254 ; Wallis  v.  Harper,  7 U.  C. 
L.  J.  72  ; Mills  v.  Collett,  6 Bing.  85;  Pike  v.  Carter,  10 
Moore  376,  S.  C.,  3 Bing.  78 ; Lowther  v.  Earl  of  Radnor, 
8 East,  113;  Reid  v.  Jones,  4 C.  P.  424;  McCarthy  v. 
Parry,  9 U.  C.  R.  215 ; Ackerley  v.  Parkinson,  3 M.  & S. 
411 ; Prentice  v.  Harrison,  4 Q.  B.  852 ; (a)  Codrington  v. 
Lloyd,  8 A.  & E.  448  ; Brown  v.  Jones,  15  M.  & W.  191 ; 
Mclnnes  v.  Hardy,  7 U.  C.  L.  J.  295  ; Saund.  Pig.  & Ev. 
1087  ; Boyd  v.  Bartram,  3 P.  R.  28. 

Draper,  C.J. — This  case  arises  upon  the  act  respecting 
arrest  and  imprisonment  for  debt,  Consol.  Stats.  U.  C.,  ch. 
24,  the  forty-first  section  of  which  enacts,  that  “ In  case  any 
party  has  obtained  a judgment  in  any  court  in  Upper 
Canada,  such  party,  or  any  person  entitled  to  enforce  such  a 
judgment,  may  apply  to  such  court  or  to  any  judge  having 
authority  to  dispose  of  matters  arising  in  such  court,  for  a 
rule  or  order  that  the  judgment  debtor  shall  be  orally 
examined  upon  oath  before  the  Clerk  of  the  Crown,  or  before 
the  judge  or  clerk  of  the  County  Court  within  the  jurisdic- 
tion of  which  such  debtor  may  reside,  or  before  any  other 
person  to  be  named  in  such  rule  or  order,  touching  his  estate 
and  effects,  and  as  to  the  property  and  means  he  had  when 
the  debt  or  liability  which  was  the  subject  of  the  action  in 


(a)  This  case  is  questioned  by  Bramwell , B.,  in  Collett  v.Foster  2 H.  & N. 
356. 
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which  judgment  has  been  obtained  against  him  was  incurred, 
and  as  to  the  property  and  means  he  still  hath  of  discharging 
the  said  judgment,  and  as  to  the  disposal  he  may  have  made 
of  any  property  since  contracting  such  debt  or  incurring 
such  liability ; and  in  case  such,  debtor  does  not  attend  as 
required  by  the  said  rule  or  order,  and  does  not  allege  a 
sufficient  excuse  for  not  attending,  or  if  attending  he  refuses 
to  disclose  his  property  or  his  transactions  respecting  the 
same,  or  does  not  make  satisfactory  answers  respecting  the 
same,  or  if  it  appears  from  such  examination  that  such  debtor 
has  concealed  or  made  away  with  his  property  in  order  to 
defeat  or  defraud  his  creditors,  or  any  of  them,  such  court 
or  judge  may  order  such  debtor  to  be  committed  to  the  com- 
mon gaol  of  the-  county  in  which  he  resides,  for  any  time 
not  exceeding  twelve  months,  or  such  court  or  judge  may  by 
rule  or  order  direct  that  a writ  of  capias  ad  satis ficiendum 
may  be  issued  against  such  debtor,  and  a writ  of  capias  ad 
satisficiendum  may  thereupon  be  issued  upon  such  judg- 
ment, or  in  case  such  debtor  enjoys  the  benefit  of  the  gaol 
limits,  such  court  or  judge  may  make  a rule  or  order  for 
such  debtor’s  being  committed  to  close  custody.” 

The  third  section  of  the  same  act  declares  that  no  person 
shall  be  liable  to  arrest  for  non-payment  of  costs. 

The  first  section  of  the  same  act  forbids  the  issue  of  a capias 
to  arrest  and  hold  to:  bail  for  a cause  of  action  less  than  $ 100. 

I heard,  at  the  request  of  Mr.  Justice  Adam  Wilson,  to- 
gether with  that  learned  judge,  the  argument  on  the  appli- 
cation to  discharge  the  plaintiff  in  this  case  from  custody  on 
the  order  in  question,  when  he  was  brought  up  on  a writ  of 
Habeas  Corpus.  I continue  of  the  opinion  that  under  the 
foregoing  section,  41,  a plaintiff  against  whom  a judgment 
has  been  entered  for  costs  on  his  failing  in  his  action,  cannot 
be  compulsorily  examined,  or  if  he  fails  to  attend  for  the 
purpose  of,  or  attending  refuses  to  submit  to,  such  examina- 
tion, he  cannot  be  lawfully  imprisoned  as  guilty  of  contempt. 

The  words  “ debt  or  liability”  apply  to  the  debt  or  liability 
to  recover  or  enforce  which  the  action  was  brought,  and  upon 
which  the  judgment  has  been  recovered,  and  consequently 
they  include  only  a debt  or  liability  existing  when  the  action 
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was  brought.  As  a consequence,  the  words  “any  party,’’ 
in  the  beginning  of  this  section,  are  restrained  by  what  fol- 
lows to  any  party  who  obtains  judgment  for  a pre-existing 
debt  or  liability.  The  judgment  against  the  present  plaintiff 
being  only  for  the  costs  of  Kenrick’s  defending  that  action, 
cannot  be  said  to  be  founded  upon  such  debt  or  liability,  for 
the  plaintiff  was  not  indebted  or  liable  to  him  until  that 
judgment  was  entered. 

I am  not  now  called  upon  to  consider  whether  a defen- 
dant who,  under  the  104th  section  of  the  Consol.  Stats.  [J. 
C.,  ch.  22,  obtains  on  a plea  of  set-off  a verdict  for  a sum 
in  excess  of  the  plaintiff ’s  demand  as  proved  against  him, 
is  entitled  to  examine  the  plaintiff.  There  would  be  literal 
difficulties  to  overcome  in  giving  to  the  41st  section  above 
quoted  such  an  interpretation,  though  there  may  be  strong 
ground  for  arguing  that  such  a case  comes  within  its  true 
spirit. 

In  my  opinion,  therefore,  the  plaintiff  was  arrested  and 
imprisoned  unlawfully. 

I am  also  of  opinion  that  this  action  is  maintainable 
against  both  defendants.  It  is  admitted  on  the  pleadings 
that  they  applied  for  and  obtained  this  order,  and  caused 
and  procured  the  plaintiff  to  be  arrested  upon  it.  The 
judge  of  the  county  had  no  jurisdiction  or  authority  to  make 
an  order  for  the  examination  of  the  plaintiff,  and  conse- 
quently no  authority  to  order  his  committal  for  disobedience 
to  it,  and  neither  order  can  afford  protection  to  the  defen- 
dants for  the  imprisonment  complained  of. 

Hagarty,  J. — I agree  in  holding  that  the  order  for  this 
examination,  and  afterwards  for  the  arrest  of  the  plaintiff, 
were  unlawful. 

I think  that  there  must  be  judgment  against  defendants 
on  the  demurrer  before  us. 

The  rule  appears  to  me  to  be  clearly  laid  down  by  Wilde , 
C.J.,  in  Kinning  v.  Buchanan.  (8  C.  B.  290,  (the  action 
was  against  the  attorney,)  “Where,  by  a special  plea, 
like  the  one  in  question,  he  admits  and  undertakes  to 
justify  his  concurrence  in  it,  we  are  of  opinion  that  he  can 
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only  make  out  his  justification  by  shewing  a legal  authority 
under  which  he  acted  ; and,  consequently,  that  it  is  essential 
to  the  defence  in  the  present  case  that  the  order  relied  upon 
should  be  a valid  order.” 

The  same  view  is  taken  in  the  case  cited  of  Murray  v. 
Byrne,  (4  Ir.  Com.  Law  Rep.  642,)  where  the  cases  down 
to  the  period  of  judgment  (1855)  are  reviewed.  The  same 
case  re-appears  in  6 Ir.  Com.  Law  Rep.  580,  after  trial 
upon  the  issues. 

I abstain  from  expressing  any  opinion  on  many  points 
raised  in  the  argument,  respecting  the  ultimate  liability  of 
the  parties,  confining  myself  to  the  decision  of  this  demurrer, 
on  which  I am  satisfied  the  plaintiff  is  entitled  to  judgment. 

Moeeison,  J.,  concurred. 

Judgment  for  plaintiff  on  demurrer. 


In  ee  The  Boaed  of  School. Teustees  of  the  City  of 
Toeonto  and  the  Coepoeation  of  the  City  of 
Toeonto. 

School  trustees — Neglect  of  city  corporation  to  provide  money — Application 
for  mandamus. 

The  Consol.  Stat.  U.  C.  ch.  64,  sec.  79,  sub-sec.  11,  which  requires  muni- 
cipal corporations  to  provide  the  sums  required  by  school  trustees  “ in 
the  manner  desired  ” by  them,  authorises  the  trustees  to  direct  at  what 
times  the  money  shall  be  paid,  but  not  how  it  is  to  be  procured. 

The  court  therefore  refused  a mandamus  to  levy  a rate,  but  granted  it  to 
provide  the  money  as  desired. 

Where  it  appeared  on  affidavit  that  steps  had  been  taken  to  provide  the 
sum  required,  a mandamus  nisi  was  nevertheless  granted. 

They  declined,  on  the  motion  for  the  writ,  to  consider  objections  to  certain 
items  in  the  trustees’  estimate,  as  these  could  form  no  reason  for  with- 
holding the  whole. 

Crombie  obtained  a rule  nisi  for  a premptory  mandamus  to 
the  city  corporation  to  assess  and  levy  the  sum  of  $24,666, 
ordered  by  the  Board  of  School  Trustees  for  the  city  of 
Toronto  to  meet  the  expenditure  of  the  common  schools  for 
the  year  1868,  according  to  the  estimate  furnished  by  the 
Board  of  School  Trustees,  by  levying  such  a rate  as  would 
be  sufficient  to  raise  the  said  sum  of  $24,666. 
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To  the  affidavit  on  which  this  rule  was  moved  was  attached 
an  estimate,  shewing  $24,668  to  be  provided  for  by  the 
municipal  assessments,  which  estimate  was  laid  before  the 
City  Corporation,  and  they  were  required  to  provide  the  said 
sum  of  $24,668.  No  reply  had  been  given  to  the  demand, 
except  a printed  copy  of  the  report  of  the  committee  of  the 
council  of  the  corporation  on  finance  and  assessment,  which 
was  delivered  to  the  secretary  of  the  Board  of  School  Trus- 
tees by  the  clerk  of  the  council  of  the  city,  and  which 
report  was  adopted  by  that  council  on  the  14th  of  July  last. 
It  was  sworn  that  before  the  adoption  of  that  report  it  was 
moved  and  seconded  in  the  said  council  that  the  sum  of 
$24,668  should  be  inserted  in  the  report,  instead  of  $20,000 
reported  by  said  finance  committee,  but  the  amendment  was 
negatived  by  a majority  of  eight  on  a vote  of  the  council: 
that  the  City  Corporation  had  ordered  a rate  on  the  property 
liable  to  assessment,  which  would  only  produce  $21,225  for 
school  purposes,  leaving  $3,443  unprovided  for  of  the  sum 
required  by  the  Board  of  School  Trustees,  without  making 
any  allowance  for  the  expenses  of  collection  and  losses. 

To  meet  this  application  an  affidavit  was  filed,  that  there 
was  in  the  hands  of  the  Corporation  of  the  City,  at  the 
commencement  of  this  year,  to  the  credit  of  the  school  fund 
of  the  city  $8,732^  , being  a surplus  of  money  collected  in 
former  years : that  the  government  grant  was  $487  larger 
than  the  estimate  of  the  School  Trustees  shewed : that 
the  finance  committee  of  the  City  Corporation  considered 
that  with  this  surplus  of  $8,732-^-  and  the  $487,  a rate  by 
which  $20,000  would  be  raised  would  be  sufficient  to  meet 
the  sum  mentioned  in  the  estimate  of  the  School  Trustees. 

Robert  A.  Harrison  shewed  cause. 

J.  II.  Cameron,  Q.C.,  supported  the  rule. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

No  objection  was  raised  to  the  evidence  of  refusal  to  com- 
ply with  the  requisition  of  the  Board  of  School  Trustees,  and 
we  presume  it  may  have  been  because  it  appears  to  have 
assumed  that  the  statute  gives  them  a right  to  “ order” 
according  to  the  language  of  the  rule,  the  city  to  assess  and 
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levy  the  sum  they  estimate  as  necessary  for  school  purposes, 
and  it  has  not  been  done,  but  something  else  instead. 

The  statute  (Consol.  Stats.  U.  C.,  ch.  64,  sec.  79,  sub- 
sec. 11)  makes  it  the  duty  of  the  School  Trustees  to  prepare 
and  lay  before  the  municipal  council  an  estimate  of  the  sums 
which  they  think  requisite  for  certain  specified  school  pur- 
poses, “ and  the  council  of  the  city  shall  provide  such  sums 
in  the  manner  desired  by  the  said  Board  of  School  Trus- 
tees ” We  do  not  interpret  this  to  mean  that  the  City 
Council  are  to  follow  any  dictation  of  the  board  as  to  the 
manner  of  procuring  the  money.  We  are  more  inclined  to 
construe  the  words  “ manner  desired  ” as  referring  to  the 
times  at  which  during  the  year  different  sums  would  be 
necessary  for  the  different  purposes  mentioned  in  the  esti- 
mate ; and  therefore,  assuming  the  right  of  the  applicants 
for  a mandamus,  we  think  it  should  follow  the  words  of  the 
act,  and  command  the  City  Council  to  provide  such  sums, 
naming  them,  in  the  manner  desired,  &c. 

We  do  not  think  that  on  a motion  for  a mandamus  we  are 
called  upon  to  consider  objections,  well  or  ill-founded,  to  cer- 
tain items  in  the  estimate  of  the  Board  of  School  Trustees. 
An  objection  to  particular  items  can  form  no  reason  for 
withholding  arbitrarily  and  without  explanation  every  part 
of  the  estimate.  A different  course  would  have  to  be  taken 
to  raise  such  an  objection  to  provide  any  of  the  sums  required. 

As  the  matter  now  stands  before  us,  it  would  appear  that 
steps  have  been  taken  to  provide  as  much  or  more  than  the 
estimate  requires.  Still,  in  view  of  the  mischievous  conse- 
quences of  proper  provision  not  being  made,  we  think  the 
writ  should  issue,  not  in  the  form  prayed  for  in  the  rule 
nisi,  but  in  the  words  of  the  statute ; and  that  it  should  be  a 
mandamus  nisi,  that  a return  may  be  made  shewing  whether, 
as  the  affidavit  putin  in  opposition  to  the  rule  states,  the  City 
Corporation  have  in  truth  provided  the  money  desired,  partly 
by  a rate  and  partly  by  the  appropriation  of  a sum  in  their 
hands  not  otherwise  disposed  of. 


Mandamus  nisi. 


206  queen’s  bench,  michaelmas  term,  27  vie.,  1868. 


Regina  v.  Miller. 

Application  for  leave  to  appeal — Delay — Leave  refused. 

Judgment  was  given  against  defendant  in  Hilary  Term,  1861,  on  a demurrer  . 
and  special  case.  He  applied  for  leave  to  appeal,  and  on  granting  it  the 
Chief  Justice  intimated  that  defendant’s  remedy,  if  any,  would  be  found 
in  Chancery.  Defendant  then  sued  in  Chancery,  and  having  failed 
there,  applied  in  this  term  for  leave  to  give  notice  of  appeal,  notwith- 
standing the  lapse  of  three  years,  The  application  was  refused. 

Such  leave  may  be  given,  under  C.  S.  U.  C.  ch.  13,  sec.  25,  after  fourteen 
days  from  the  decision  complained  of  have  elapsed. 

Anderson  aj^lied  for  a rule  nisi,  that  the  defendant 
should  have  leave  to  give  notice  of  appeal  in  this  cause,  not- 
withstanding the  fourteen  days  prescribed  by  the  statute  for 
giving  such  notice  were  jDast. 

It  appeared  that  the  case  was  argued  on  a demurrer  and 
on  a special  case,  and  judgment  was  given  against  the  de- 
fendant at  the  sittings  after  Hilary  Term,  1861.  (a)  The 
defendant’s  affidavit  stated  that  immediately  upon  judgment 
being  given  he  applied  for  leave  to  appeal,  and  leave  was 
granted  ; and  that  the  learned  Chief  Justice  who  then  pre- 
sided over  this  court,  in  granting  the  leave,  stated  that  he 
thought  the  defendant  would  find  his  remedy,  if  any,  would 
be  obtained  through  the  Court  of  Chancery  : that  defendant 
thereupon  commenced  a suit  in  equity  instead  of  apj)ealing, 
which  suit  had  recently  been  determined  against  him,  on  the 
ground  of  want  of  jurisdiction,  as  this  court  has  by  statute  an 
equitable  jurisdiction  in  revenue  cases  : (b)  that  defendant 
believed  he  had  a good  and  equitable  defence  on  the  merits. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  thought  the  application  came  too  late, and  that  it  should 
have  been  made  within  the  fourteen  days  allowed  by  the  25th 
section  of  the  act  respecting  the  Court  of  Error  and  Appeal, 
Consol.Stats.U.C.jCh.  18.  We  were  not  aware  of  the  decision 
in  Ward  v.  Lumley,  (5  H.  & N.  659,)  on  a similar  enactment 
there,  where,  however,  only  four  days  are  allowed  for  giving 
notice  of  ajDpeal.  As  to  the  power  of  the  court,  we  shall 
treat  that  case  as  sufficient  authority,  though  a contrary 


(а)  See  Regina  v.  Miller,  20  U.  C.  R.  485,  496. 

(б)  See  Miller  v.  Attorney-General,  9 U.  C.  Chy.  Rep.  558. 
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opinion  had  been  expressed  in  a previous  case— Watson  v. 
Lane,  (25  L.  J.  Exch.  240.)  There  remains  the  question 
whether  we  ought  to  exercise  it. 

The  defendant  had  a right  to  appeal  irrespective  of  any 
leave  given,  first,  as  to  the  demurrer,  which  does  not  even 
come  within  the  restriction  of  the  25th  section,  and  on  the 
special  case  under  the  22nd  section  of  the  statute.  He  pre- 
ferred going  into  Chancery,  upon  a suggestion  thrown  out 
by  the  learned  Chief  Justice,  when  the  defendant  (unneces- 
sarily, as  far  as  we  can  see)  asked  for  leave  to  appeal. 

We  cannot  say  we  find  in  that  a sufficient  reason  for  ex- 
tending the  fourteen  days,  within  which  notice  of  appeal  is 
required  to  be  given,  to  nearly  three  years.  If  at  the  time 
when  leave  to  appeal  was  asked  for,  further  time  to  give 
notice  had  been  also  applied  for,  we  do  not  think  any  such 
extension  would  or  ought  to  have  been  given,  had  the  defen- 
dant then  stated  that  he  meant  to  take  the  question  into 
the  Court  of  Chancery.  The  court  would,  we  think,  have 
considered  that  the  defendant  took  that  course  in  lieu  of 
the  appeal,  and  we  do  not  think  we  can  treat  his  failure 
there  as  altering  the  position.  The  judgment  on  demurrer, 
which  seems  to  involve  the  whole  legal  question,  is  not 
within  the  25tli  section,  as  we  have  already  observed. 

It  happens,  singularly  enough,  that  not  one  of  the  present 
members  of  this  court  formed  part  of  it  when  the  judgment 
in  this  case  was  given. 

Per  Cur. — Rule  refused. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar  : — John  Alexander  Boyd,  Edward  Baynes  Reed, 
James  Philip  Gildersleeve,  Duncan  Dougall,  Mark 
Scanlon,  John  Henry  Dumble,  Frederick  William  Mac- 
donald, James  Peter  Woods,  Calvin  Brown. 


In  Michaelmas  Vacation  the  Honourable  Albert  Norton 
Richards,  one  of  Her  Majesty’s  Counsel,  was  appointed 
Solicitor-General. 
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HILARY  TERM,  27  VICTORIA,  1864. 

(February  ist  to  13 th.) 


The  Hon.  William  Henry  Draper,  C.R.,  C.J. 
“ “ Joseph  Hawkins  Hagarty,  J. 

“ “ Joseph  Curran  Morrison,  J. 


The  Queen  v.  The  Buffalo  and  Lake  Huron  Railway 

Company. 

Railway  Company — Land  injuriously  affected — Right  to  compensation — 
Consol.  Stat.  C.,  ch.  66,  19  Vic.,  ch.  21. 

W.  owned  land  upon  the  navigable  river  Maitland,  extending  to  high  water 
mark.  The  Buffalo  and  Lake  Huron  Railway  Company  constructed 
their  road  upon  cribs  in  the  river,  three  or  four  feet  above  the  level  of 
the  water,  not  touching  his  land,  but  running  along  the  whole  front  of 
it,  and  connected  with  the  bank  above  and  below,  thus  shutting  him  out 
from  all  access  to  the  river  except  across  the  railway. 

Held,  that  his  land  was  injuriously  affected,  so  as  to  entitle  him  to  com- 
pensation under  “ The  Railway  Act,”  sec.  5. 

Defendants  under  their  act  of  incorporation,  19  Vic.,  ch.  21,  and  as  as- 
signees of  the  Canada  Company,  claimed  a right  to  erect  any  works  for 
improving  the  navigation,  and  to  be  the  owners  of  the  bed  of  the  stream; 
but  Held,  that  the  powers  given  for  that  purpose  were  distinct  from 
those  granted  for  the  purposes  of  their  railway  ; and  that  admitting  the 
ownership,  it  was  still  subject  to  the  public  right,  which  they  had  in- 
fringed so  as  to  cause  a particular  injury  to  the  prosecutor. 

This  was  an  application  to  quash  the  return  filed  to  a 
mandamus  nisi , and  for  a peremptory  writ,  commanding 
the  defendants  to  compensate  the  prosecutor  for  damages 
alleged  to  be  sustained  by  him  in  consequence  of  his  land 
having  been  injuriously  affected  by  the  construction  of  their 
railway. 

The  writ  was  first  applied  for  in  Trinity  Term,  1861,  when 
a mandamus  nisi  was  granted.  The  facts  of  the  case  will 
be  found  fully  stated  in  the  report  of  that  application,  20  U. 
C.  R.  688,  and  in  the  writ  and  return  thereto,  which  were 
as  follows : 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 
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To  the  Buffalo  and  Lake  Huron  Bailway  Company, 
greeting : 

Whereas  we  have  been  given  to  understand  in  our 
court  before  us  that  one  Charles  Widder,  of  the  town  of 
Goderich,  Esquire,  is  the  owner  in  fee  simple  of  certain 
lands  near  the  mouth  of  the  navigable  river  Maitland, 
hounded  by  the  said  river  on  the  north,  and  extending  to 
the  high  water  mark  thereof,  being  composed  of  lots  num- 
bered thirteen,  fourteen,  fifteen,  sixteen,  seventeen,  eighteen, 
and  nineteen,  and  the  easterly  portion  of  block  lettered  B. 
and  hill-side  fronting  thereof,  containing  by  admeasurement 
two  acres  and  one  half  of  an  acre,  being  a portion  of  the 
office  reserve  in  the  town  of  Goderich  : 

That  you,  the  said  Buffalo  and  Lake  Huron  Railway 
Company,  have  constructed  a line  of  crib-work  upon  the 
said  river,  extending  along  the  whole  river  front  of  the  said 
land,  rising  about  four  feet  above  the  surface  of  the  river, 
and  connected  with  the  bank  of  the  said  river  above  and 
below  the  said  land,  and  have  also  constructed  your  said 
railway  between  the  said  crib-work  and  said  land,  and  have 
filled  up  with  earth  the  space  between  the  said  railway  and 
said  land : 

That  the  effect  of  the  said  work  and  railway  so  constructed 
as  aforesaid,  is  to  prevent  all  access  from  the  said  land  to 
the  said  river,  except  across  the  said  crib-work  and  railway  : 
That  the  said  Charles  Widder  did  request  and  demand  of 
you  to  make  compensation  to  him,  and  to  ascertain  and 
determine  the  amount  of  such  compensation  according  to 
the  provisions  of  “ The  Hallway  Act  ” in  that  behalf : 

Yet  you,  the  said  Buffalo  and  Lake  Huron  Railway 
Company,  well  knowing  the  premises,  but  not  regarding 
your  duty  in  this  behalf,  did  then  and  there  absolutely 
neglect  and  refuse,  and  have  ever  since  absolutely  neglected 
and  refused  to  make  or  determine  such  compensation  to  the 
great  damage  and  grievance  of  the  said  Charles  Widder, 
and  to  the  manifest  injury  of  his  estate,  as  we  have  been 
informed  from  his  complaint  made  to  us. 

Whereupon  he  hath  humbly  besought  us  that  a fit  and 
speedy  remedy  may  be  applied  in  this  respect,  and  we  being 
willing  that  due  and  speedy  justice  should  be  done  in  this 
behalf,  as  is  reasonable,  do  command  you,  the  said  Buffalo 
and  Lake  Huron  Railway  Company,  firmly  enjoining  you, 
that  immediately  after  the  receipt  of  this  our  writ  you  do 
serve  a notice  upon  the  said  Charles  Widder,  containing  a 
description  of  the  powers  intended  to  be  exercised  by  you 
14  xxiii. 
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with  regard  to  the  said  land,  a declaration  of  readiness  to 
pay  some  certain  sum  or  compensation  for  damages  likely 
to  arise  to  the  said  land  from  the  exercise  of  the  said  powers, 
and  the  name  of  a person  to  be  appointed  as  arbitrator  of 
the  said  company  if  the  said  offer  be  not  accepted,  and  to 
proceed  to  make  compensation  to  the  said  Charles  Widder 
for  the  damage  to  his  said  land  injuriously  affected  by  the 
exercise  of  said  powers,  and  to  determine  the  amount  of  such 
compensation  in  the  manner  provided  by  the  Railway  Act, 
or  that  you  do  shew  us  cause  to  the  contrary  thereof,  lest  on 
your  default  the  same  complaint  should  be  repeated  to  us ; 
and  how  you  shall  have  executed  this  writ . make  appear  to 
us  at  Toronto  on  the  first  day  of  Easter  Term  next,  then 
returning  to  us  this  our  said  writ. 

Witness  the  Honourable  Sir  John  Beverley  Robinson, 
Chief  Justice  at  Toronto,  this  eleventh  day  of  November,  in. 
the  twenty-fifth  year  of  our  reign. 

By  rule  of  court,  By  the  court, 

Issued  by  Charles  C.  Small.  Chas.  C.  Small. 

To  this  writ  defendants  filed  the  following  return  : 

We,  the  Buffalo  and  Lake  Huron  Railway  Company,  do 
hereby  humbly  certify  and  answer  to  the  within  writ  as 
follows  : 

1.  That  we  claim  to  be  the  owners  of  and  entitled  to  the 
harbour  of  Goderich,  and  of  the  bed  and  soil  of  the  river 
Maitland,  and  of  the  islands  therein  below,  and  adjacent 
to,  and  along  and  opposite  to,  and  above  the  lands  of  Charles 
Widder  in  the  said  writ  mentioned,  under  certain  deeds  and 
leases  relating  thereto,  and  the  statutes  in  that  behalf. 

2.  That  the  railway  and  works  in  the  said  writ  mentioned 
do  not  touch  or  encroach  upon  the  said  lands  of  the  said 
Charles  Widder,  or  any  of  them,  as  shewn  by  the  plan 
hereto  annexed,  which  is  correct. 

8.  That  the  said  lands  of  the  said  Charles  Widder,  or 
any  of  them,  are  not  injuriously  affected  by  the  said  railway 
and  works  within  the  meaning  of  the  statutes  in  that  behalf. 

4.  That  for  the  reasons  aforesaid,  and  for  the  reasons 
appearing  on  the  face  of  the  said  writ,  we  have  not  proceeded 
to  serve  the  notice,  or  to  do  any  of  the  acts  that  by  the 
said  writ  we  are  commanded,  submitting  that  by  law  we 
are  not  bound  to  do  so. 

E.  B.  Wood. 

In  witness  whereof  we,  the  said  Buffalo  and  Lake  Huron 
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Railway  Company,  have  caused  our  common  seal  to  be  here- 
unto affixed  this  nineteenth  day  of  May,  A.D.  1868. 

W.  Maclean, 

[L.S.]  Secretary. 

The  case  was  argued  during  last  term,  upon  motion  to 
quash  this  return  and  for  a peremptory  mandamus. 

Galt , Q.  C.,  and  C.  Robinson , Q.C.,  for  the  prosecutor. 

Robert  A.  Harrison  contra. 

The  statutes  and  authorities  cited  are  stated  in  the  judg- 
ment and  in  the  report  of  the  previous  application  above 
mentioned,  the  earlier  cases  upon  the  question  being  all 
noticed  in  the  two  late  decisions  relied  upon  by  the  court. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

It  appears  that  the  relator  is  the  owner  of  land  in  the 
town  of  Goderich,  bounded  upon  the  river  Maitland  : that 
the  defendants  have  built  certain  cribs  and  other  erections 
in  the  river,  three  or  four  feet  above  the  level  of  the  water, 
along  the  whole  front  of  the  relator’s  land,  but  not  actually 
touching  or  encroaching  on  the  same,  and  have  constructed 
and  laid  their  railway  upon  these  cribs  and  erections, 
thereby  excluding  the  prosecutor  from  access  to  the  river 
and  the  harbour  of  Goderich  except  he  should  cross  the 
railway. 

The  defendants  are  incorporated  by  statute  19  Vic.,  ch. 
21,  (1856,)  which  statute  incorporates  the  clauses  of  the 
Railway  Clauses  Consolidation  Act,  14  & 15  Vic.,  ch.  51, 
(1851,)  relating  to  “Interpretation,”  “ Powers,”  “Plans  and 
Surveys,”  “Lands  and  their  valuation,”  &c.,  &c.  The  fourth 
section  of  this  act  is  not  among  the  clauses  so  incorporated. 
It  was  originally  passed  in  the  following  words  “ The 
power  given  by  the  special  act  to  construct  the  railway  and 
to  take  lands  for  that  purpose,  shall  be  exercised  subject  to 
the  provisions  and  restrictions  contained  in  this  act,  and 
compensation  shall  be  made  to  the  owners  and  occupiers  of, 
and  all  other  parties  interested  in  any  such  lands  so  taken 
or  injuriously  affected  by  the  construction  of  the  railway , for 
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the  value  and  for  all  damages  sustained  by  reason  of  such 
exercise,  as  regards  such  lands,  of  the  powers  by  this  or  the 
special  act,  or  any  act  incorporated  therewith,  vested  in  the 
company;  and,  except  where  otherwise  provided  by  this 
act  or  the  special  act,  the  amount  of  such  compensation 
shall  be  ascertained  and  determined  in  the  manner  provided 
by  this  act.” 

In  the  Consol.  Stats.  C.,  ch.  66,  this  act  is  contained,  and 
the  fourth  section,  above  set  forth,  is  subdivided  into  three, 
the  second  of  which  reads  thus  : — “ For  the  value  of  lands 
taken  and  for  all  damages  to  lands  injuriously  affected  by 
the  construction  of  the  railway  in  the  exercise  of  the  powers 
by  this  or  the  special  act,  or  any  act  incorporated  there- 
with, vested  in  the  company,  compensation  shall  be  made 
to  the  owners  and  occupiers  of,  and  to  all  other  persons  in- 
terested in,  any  lands  so  taken  or  injuriously  affected.” 

The  transposition  of  words  has  not  altered,  or  at  least  has 
not  weakened  the  right  of  owners  and  occupiers  of  lands 
taken  for  or  injuriously  affected  by  the  construction  of  a 
railway. 

The  11th  section  of  the  general  act,  sub-sec.  7,  provides, 
that  the  notice  to  be  served  upon  the  party  shall  contain  : 
1.  A description  of  the  lands  so  taken,  or  of  the  powers 
intended  to  be  exercised  with  regard  to  any  lands,  describing 
them.  2.  A declaration  of  readiness  to  pay  some  certain 
sum  or  rent,  as  the  case  may  be,  as  compensation  for  such 
land  or  for  such  damages , and  to  name  an  arbitrator,  &c. 

By  the  9th.  section  of  that  act,  sub- sec.  3,  any  railway 
company,  with  the  consent  of  the  Governor  in  Council,  may 
(among  other  things)  “ take  and  appropriate  for  the  use  of 
their  railway  and  works  so  much  of  the  public  beach  or  of 
the  land  covered  with  the  waters  of  any  lake,  river,  stream 
or  canal,  or  of  their  respective  beds,  as  is  necessary  for 
making,  completing, and  using  their  said  railway  and  works.” 

By  the  87th  section  of  the  defendants’  act  of  incorpora- 
tion, they  are  authorized  to  purchase  and  the  Canada  Com- 
pany are  authorized  to  sell  to  them  the  harbor  of  Goderich, 
and  so  much  of  the  islands  in  the  river  Maitland,  and  the 
shore  adjoining  that  river,  as  may  be  agreed  between  them. 
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In  1835,  the  Crown  leased  to  the  Canada  Company  for  a 
term  of  21  years,  a space  along  the  shore  of  Lake  Huron, 
extending  north  and  south  a distance  of  a mile,  and  five 
hundred  yards,  more  or  less,  out  into  deep  water,  and  along 
the  water’s  edge  of  the  lake  to  the  river  Maitland,  and  up 
that  river  on  one  side  nearly  two  miles,  to  a certain  point, 
and  then  across  the  river,  and  thence  down  on  the  other  side  ; 
saving  and  excepting  to  the  Crown  the  free  use  of  the  land 
and  premises,  and  of  any  wharf,  &c.,  that  might  be  erected 
thereon,  and  on  condition  that  the  lessees  within  five  years 
built  a wharf  and  pier,  and  removed  a certain  portion  of  the 
bar  at  the  entrance  of  the  river  and  harbour,  and  deepened 
the  bed  of  the  river  and  lake  there  for  the  free  navigation 
of  vessels  of  seventy  tons  burden ; and  upon  some  other 
conditions  not  important  to  notice. 

The  statute  of  Upper  Canada,  7 W.  IV.,  ch.  50,  authorized 
the  Canada  Company  to  improve  the  harbour  at  Goderich, 
and  to  levy  tolls,  with  a proviso  for  the  purchase  thereof  by 
the  province  upon  certain  conditions.  After  a purchase 
made  by  the  defendants,  under  sec.  37  of  their  act  of  incor- 
poration, it  was  by  the  same  section  made  lawful  for  them 
“ to  straighten  and  improve  the  river  Maitland,  and  deepen, 
cleanse,  and  improve  and  alter  the  navigation  thereof,”  &c., 
&c.,  and  to  construct  basins,  docks,  piers,  wharves,  ware- 
houses, &c.,  “ and  also  to  appropriate  the  mud  and  shore 
of  the  river  Maitland,  and  the  bed  and  soil  thereof,  and  to 
do  all  such  other  acts  as  they  might  deem  necessary  or  pro- 
per for  improving  Goderich  harbour,  and  the  navigation  of 
the  river  and  the  bed  and  shores  thereof,  and  the  land  ad- 
jacent thereto.” 

On  the  14th  of  June,  1859,  the  Canada  Company  assigned 
to  the  defendants  their  rights,  powers,  and  privileges  under 
their  lease. 

The  statute  23  Vic.,  ch.  2,  sec.  35,  is  also  to  be  noted  : 
“ Whereas  doubts  have  been  entertained  as  to  the  power 
vested  in  the  Crown  to  dispose  of  and  grant  water  lots  in  the 
harbours,  rivers,  and  other  navigable  waters  in  Upper 
Canada,  and  it  is  desirable  to  set  at  rest  any  question  which 
might  arise  in  reference  thereto,  it  is  declared  and  enacted. 
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that  it  has  been  heretofore,  and  that  it  shall  be  hereafter 
lawful  for  the  Governor  in  Council  to  authorize  sales,  or 
appropriations,  of  such  water  lots  under  such  conditions  as 
it  has  been  or  it  may  be  deemed  requisite  to  impose.” 

It  appears  to  us  that  we  should  treat  the  powers  given 
by  the  legislature  and  the  rights  thereunder  for  the  purposes 
of  the  railway,  as  distinct  from  the  powers  granted  for  the 
purpose  of  the  navigation  of  the  river  Maitland  and  the  use 
of  the  Goderich  harbour,  and  that  an  act  done  which  ex- 
pressly comes  within  the  former  class  of  powers  leaves  the 
rights  of  third  parties  as  to  compensation  just  where  they 
were  before  the  latter  powers  were  conferred  or  acquired. 
The  two  seats  of  powers  are  for  distinct  purposes,  and  it  is 
abundantly  clear  to  us  that  powers  to  improve  the  naviga- 
tion of  the  river  do  not  and  were  not  intended  to  enable  the 
possessor  of  them  to  cover  the  bed  of  the  river  with  railway 
works,  or  to  interfere  with  or  prevent  free  access  to  the 
river  and  harbour  for  the  purposes  of  navigation.  The  case 
of  the  Queen  v.  Betts,  (16  Q.  B.  1022,)  though  not  similar 
in  many  respects,  tends  in  others  to  confirm  the  opinion 
that  the  powers  conferred  for  the  improvement  of  the  navi- 
gation are  to  be  exercised  for  that  purpose  solely,  and  not 
as  auxiliary  to  and  extending  those  conferred  on  the  defen- 
dants by  their  charter  as  a railway  company. 

Adopting  this  conclusion,  it  will  be  obvious  that  the  de- 
fendants cannot  uphold  the  refusal  to  submit  to  arbitration 
the  prosecutor’s  claim  for  compensation  for  the  injuriously 
affecting  his  land  by  the  construction  of  the  railway  on  the 
ground  of  the  rights  they  have  derived,  from  the  Canada 
Company.  Unless  that  company  could  have  excluded  the 
prosecutor  from  access  to  and  from  his  land  to  the  river 
Maitland  and  Goderich  harbour,  the  defendants  cannot  law- 
fully do  so,  and  we  see  no  reason  for  doubting  that  neither 
the  lease  from  the  Crown,  nor  the  statutory  provisions  au- 
thorizing the  defendants  to  acquire  and  take  the  rights  of 
the  Canada  Company  derived  under  that  lease,  affected  or 
diminished  the  right  of  the  public  to  the  common  highway 
or  easement  for  purposes  of  navigation,  and  that  any  ob- 
struction to  such  highway,  or  to  the  enjoyment  of  such  ease- 
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ment  would  be  a nuisance,  and  as  such  the  subject  of 
indictment. 

It  remains  then  to  be  considered  whether  in  other  respects 
this  return  is  sufficient.  It  is  brought  before  us  on  motion  to 
quash  it.  It  rests  the  refusal  to  make  compensation  on  the 
following  grounds  : 1st.  On  a claim  of  ownership  of  the 
harbour  of  Goderich,  and  of  the  bed  and  soil  of  the  river 
Maitland  along  and  opposite  to  the  lands  of  the  prosecutor. 
2nd.  On  the  fact  asserted,  that  the  railway  and  works  do 
not  touch  or  encroach  upon  the  land  of  the  prosecutor.  3rd. 
On  the  alleged  fact  that  the  lands  of  the  prosecutor  are  not 
injuriously  affected. 

As  to  the  first  of  these  answers,  it  is  unnecessary  to 
enter  into  further  discussion,  as  conceding  the  ownership 
claimed  we  deem  it  to  be  subject  to  the  public  right,  of  which 
the  act  complained  of  is  a self-evident  infringement,  if  the 
right  exists.  As  a mere  infringement  of  a public  right  the 
prosecutor  would  only  stand  on  the  same  footing  as  any 
other  of  the  Queen’s  subjects  who  had  no  special  and  par- 
ticular cause  to  complain.  The  prosecutor  does,  however, 
assert  a special  injury,  and  this  may  be  more  conveniently 
considered  together  with  the  other  answers  set  up  by  the 
defendants. 

We  assume  that  the  third  answer  is  intended  to  raise  the 
question,  whether  by  the  erection  of  the  crib-work  and  the 
construction  of  the  railway  thereon,  the  land  of  the  prosecu- 
tor is  injuriously  affected  within  the  meaning  of  the  Railway 
Act,  so  as  to  give  him  a legal  claim  to  compensation  : not  in- 
tending to  deny  the  fact  of  the  erection,  or  that  it  prevents 
access  to  the  river  Maitland  or  to  the  harbour  from  the  prose- 
cutor’s lands  otherwise  than  across  the  railway.  Upon  this 
assumption  we  shall  consider  the  second  and  third  answers 
together,  as  raising  the  question  whether  the  Railway  Act 
gives  a proprietor  of  lands,  under  any  circumstances,  a right 
to  compensation,  though  the  railway  works  do  not  actually 
touch  or  encroach  upon  his  land. 

The  case  of  Chamberlain  v.  The  WTest  End  of  London  and 
Crystal  Palace  Railway  Company,  (2  B.  & S.  605,  617,  8 L. 
T.  Rep.  N.  8.  149,)  which  was  decided  in  the  Exchequer 
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Chamber,  seems  to  us  to  be  a strong  authority  in  support  of 
the  motion.  It  was  an  adjudication  upon  the  effect  of  certain 
sections  of  the  English  statute  8 Vic.,  ch.  18,  and  particu- 
larly of  section  68,  and  of  the  6th  section  of  the  English  Stat. 

8 Vic.  ch.  20.  The  former  of  these  provides  for  reference 
to  a jury  or  to  arbitration  of  cases  where  any  party  shall 
be  entitled  to  compensation  in  respect  of  lands  which  shall 
have  been  taken  for  or  injuriously  affected  by  the  railway 
works.  The  latter  enacts  that,  “ In  exercising  the  power 
given  to  the  company  by  the  special  act  to  construct  the 
railway,  and  to  take  lands  for  that  purpose,  the  company 
shall  be  subject  to  the  provisions  and  restrictions  contained  in 
this  act  and  the  Lands  Clauses  Consolidation  Act ; and  the 
company  shall  make  to  the  owners  and  occupiers  of,  and  all 
other  parties  interested  in  any  lands  taken  or  used  for  the 
purposes  of  the  railway,  or  injuriously  affected  by  the  con- 
struction thereof,  full  compensation  for  the  value  of  the 
lands  so  taken  or  used,  and  for  all  damage  sustained  by  such 
owners,  occupiers,  and  other  parties  by  reason  of  the  exer- 
cise, as  regards  such  lands,  of  the  powers  ” vested  in  the 
company. 

Erie,  C.J.,  in  giving  judgment,  says:  “The  umpire  fmd& 
as  the  facts  on  which  the  claim  of  the  plaintiff  rests,  that  cer- 
tain houses  of  the  plaintiff,  some  of  which  were  in  the  courso 
of  erection  and  others  completed,  were  injuriously  affected 
by  the  acts  of  the  defendants  ; that  their  value  was  depreci- 
ated because  the  highway  was  stopped  up,  and  the  easy  access 
which  before  existed  to  them  was  taken  away.”  His  lordship 
refers  to  the  note  to  Ashby  v.  White,  (1  Smith’s  Lea.  Cas., 
252,  5th  Ed.,)  as  stating  the  law  correctly,  that  if  any 
person  has  sustained  a particular  damage  beyond  that  of  his 
fellow  citizens  from  the  act  complained  of,  which  is  a griev- 
ance to  the  whole  community,  and  which  is  punishable  by 
indictment,  he  may  maintain  an  action  in  respect  of  that 
particular  damnification.  And  he  reviews  some  of  the  pre- 
vious cases,  and  states  the  principle  of  the  Caledonian  R. 
W.  Company  v.  Ogilvy,  (2  Macqu.  Scotch  Appeals,  229,)  to 
be,  that  the  respondent  in  that  case  was  claiming  compensa- 
tion for  a personal  inconvenience  or  annoyance,  and  not  for 
injury  to  his  property. 
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We  see  no  solid  distinction  between  the  language  of  these 
English  statutes  and  that  used  in  our  own.  The  words 
“such  damages,”  used  in  sec.  11,  sub-sec.  7,  part  2,  Consol. 
Stats.  C.,  ch.  66,  find  their  interpretation  in  the  following 
words  of  the  fifth  section,  “all  damages  to  lands  injuriously 
affected  by  the  construction  of  the  railway;”  and  the  case 
just  above  referred  to  answers  the  objection,  that  the  rail- 
• way  and  works  do  not  touch  or  encroach  upon  the  land  of 
the  prosecutor. 

The  case  of  the  Queen  on  the  prosecution  of  Cowan  v. 
Rynd,  (9  L.  T.  Rep.  N.  S.  27,  Ireland,)  is  also  clear  to  that 
point. 

We  think,  therefore,  that  the  rule  should  be  made  abso- 
lute, and  a peremptory  mandamus  should  issue. 

Rule  absolute. (a) 


Watson  v.  Miller,  Ritchey  and  Davis. 

Master  and  servant — Agreement — Construction — Leaving  employment. 

The  declaration  alleged  that  defendants,  being  associated  as  a gas  com- 
pany, agreed  to  employ  the  plaintiff  as  their  manager  at  a monthly  salary, 
and  if  anything  should  occur  to  prevent  the  completion  of  their  project 
to  pay  him  a year’s  salary  from  that  time  ; but  should  they  close  their 
operations  by  sale  of  their  chartered  rights,  then  it  should  be  in  his  option 
to  divide  equally  with  them  the  profits.  The  plaintiff  then  averred  that  he 
entered  into  their  service,  received  his  salary  for  nine  months  and  a-half, 
and  was  willing  to  remain  ; that  defendants  had  discontinued,  and  sold 
their  chartered  rights,  and  that  thereupon  a year’s  salary  became  due 
to  him. 

Defendants  (among  other  pleas)  pleaded  that  long  before  such  sale  the 
plaintiff  voluntary  left  their  service,  and  was  not  then  nor  thereafter  in 
their  employment.  The  jury  having  found  in  their  favour  on  this  plea  : 
Held,  on  motion  for  judgment  non  obstante,  that  defendants  must  succeed, 
for  the  plaintiff  was  not  entitled  to  the  year’s  salary  except  in  the  event 
of  losing  his  employment  by  the  discontinuance  of  their  operations,  it 
being  intended  as  a compensation  for  such  loss  by  their  act, not  by  his  own. 

The  declaration  stated  that  on  the  9th  of  March,  1860, 
the  defendants,  with  one  Callaway,  associated  themselves  as 
a gas  company,  under  the  name  of  the  Metropolitan  Gas 

(a)  This  case  was  argued  in  Easter  Term  last,  before  McLean,  C.J., 
Hagarty,  J.,  and  Adam  Wilson,  J.,  but  owing  to  the  judicial  charges  refer- 
red to  at  page  65,  and  at  page  472  of  the  last  volume,  a re-argument 
became  necessary.  At  the  conclusion  of  the  judgment  above  given,  Mr. 
Justice  Hagarty  mentioned  that  the  opinion  formed  by  Mr.  Justice  Wilson 
was  in  accordance  with  it. 
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Company,  and  obtained  from  another  company  incorporated 
as  the  Metropolitan  Gas  and  Water  Company  a surrender 
of  their  rights  and  privileges  to  manufacture  and  supply  gas, 
so  far  as  such  surrender  could  lawfully  be  made,  and  until 
an  act  of  parliament  could  be  obtained,  which  act  was  after- 
wards obtained  (24  Vic.,  ch.  101,  passed  on  the  18th  of  May, 
1861) : that  defendants  being  so  associated  agreed  to  em- 
ploy the  plaintiff  as  their  manager  at  a salary  of  $84  per 
month,  and  if  anything  should  occur  to  interfere  with  the 
completion  of  the  project,  to  pay  the  plaintiff  one  year’s 
salary  from  the  time  such  event  should  occur ; but  should  the 
company  close  their  operations  by  sale  of  their  chartered 
rights,  then  it  should  be  in  the  plaintiff’s  option  to  divide 
equally  with  defendants  the  value  realized,  after  deducting 
the  amount  expended  thereon  with  interest ; that  the  plain- 
tiff entered  defendants’  service  as  their  manager,  and  re- 
ceived his  salary  for  nine  months  and  a half,  and  was  willing 
to  remain  on  the  terms  aforesaid  : that  defendants  had  since 
discontinued  their  operations,  and  had  made  sale  of  their 
chartered  rights  for  a valuable  consideration,  and  thereupon 
$1008,  being  a year’s  salary,  became  due  by  the  defendants 
to  the  plaintiff.  Breach,  non-payment. 

Common  counts  were  added. 

Pleas. — 1.  Did  not  promise.. 

2.  That  long  before  the  alleged  sale  the  plaintiff  voluntarily 
left  the  service  of  the  defendants,  and  was  not  at  the  time 
of  the  alleged  sale,  or  thereafter,  in  the  service  of  the  de- 
fendants. 

3.  To  the  first  count,  that  long  before  the  alleged  sale  the 
plaintiff  refused  to  obey  the  reasonable  orders  of  defendants 
in  reference  to  the  plaintiff’s  employment  under  the  retainer, 
and  left  their  service  without  the  consent  of  defendants,  and 
without  just  cause,  and  from  the  time  of  his  so  leaving  he 
had  not  been  in  the  service  of  defendants. 

4.  To  the  first  count,  that  on  the  17th  of  August,  1861, 
the  plaintiff  sued  the  defendants  and  Callaway  for  the  same 
cause  of  action  as  in  the  first  count  alleged,  with  other 
causes  of  action ; and  such  proceedings  were  thereupon  had 
that  the  plaintiff  afterwards,  and  before  this  suit,  recovered 
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a general  verdict  against  defendants  and  Callaway,  which 
verdict  was  afterwards  and  before  this  suit  paid  to  the 
plaintiff. 

To  the  second  count,  never  indebted,  and  payment. 

The  plaintiff  took  issue  on  all  the  pleas,  and  replied  also 
to  the  fourth,  that  the  cause  of  action  in  the  first  count  men- 
tioned was  not  the  same  cause  of  action  as  in  the  fourth 
plea  mentioned. 

The  trial  took  place  at  Toronto,  in  October  last,  before 
Adam  Wilson , J. 

The  plaintiff  put  in  a letter  written  by  the  defendant 
Miller,  and  dated  the  8th  of  December,  1860,  supporting 
the  allegations  in  the  first  count  as  to  the  character  and 
terms  of  the  plaintiff ’s  engagement.  There  was  less  evidence 
to  connect  the  defendant  Eitchey  with  this  letter  than  the 
other  defendant  Davis,  but  there  was  evidence  against  all 
the  defendants  which  the  learned  judge  submitted  to  the 
jury.  The  three  defendants  and  Callaway  were  the  only 
persons  named  as  incorporated  by  the  statute  24  Vic.,  cli. 
101,  as  the  Metropolitan  Gas  Company,  but  it  did  not  appear 
that  the  company  had  ever  gone  into  actual  operation.  The 
plaintiff  was  called  as  a witness  for  the  defence,  and  admitted 
that  he  left  the  defendants’  employment  about  the  latter 
part  of  the  summer  of  1861,  in  consequence  of  getting  no 
payment  -from  them  for  his  services.  The  plaintiff  gave  evi- 
dence of  a transfer  having  been  made  by  the  defendants  of 
their  rights  and  interest  in  the  company,  the  consideration 
of  which  was  a promissory  note  for  $3000,  which  note  was 
shewn  to  have  been  delivered  to  the  attorney  for  the  defen- 
dants for  their  use.  Notice  to  produce  this  note  was  given 
by  being  served  at  the  office  of  the  defendants’  attorney  at 
six  o’clock  in  the  evening,  the  production  being  required  to 
be  at  the  opening  of  the  court  on  the  following  morning. 
The  learned  judge  ruled  that  this  was  sufficient  notice,  and 
admitted  secondary  evidence,  which  was  objected  to. 

The  learned  judge  directed  that  there  was  evidence  to 
support  a finding  for  the  defendants  on  the  second  plea, 
and  for  the  plaintiff  on  the  other  issues. 

It  appeared  that  in  the  former  action  the  plaintiff  had 


220  queen’s  bench,  Hilary  term,  27  vie.,  1864 

recovered  a verdict  only  for  the  time  during  which  he  was 
in  the  defendants’  employ,  and  this  was  not  proved  by  the 
production  of  any  roll  or  record. 

Leave  was  reserved  to  defendants  to  move  to  enter  a non- 
suit, if  the  court  should  be  of  opinion  that  there  was  no 
evidence  to  charge  the  defendant  Ritchey. 

The  jury  found  for  the  plaintiff  on  all  the  issues  on  the 
first  count,  excepting  the  second,  with  $1008  damages,  and 
they  found  for  the  defendants  on  that  second  issue,  and  on 
the  issues  arising  on  the  second  count.  Leave  was  reserved 
to  the  plaintiff  to  move  to  enter  a verdict  for  him  on  the 
second  issue,  if  the  learned  judge  was  in  error  in  holding 
that  the  non-payment  of  the  salary  agreed  to  be  paid  by 
defendants  to  the  plaintiff  constituted  no  lawful  excuse  for 
his  leaving  the  employment. 

In  Michaelmas  Term  Robert  A.  Harrison  obtained  a rule 
nisi  to  enter  a nonsuit,  on  the  grounds  that  there  was  no 
evidence  of  the  contract  as  alleged  in  the  first  count,  or  if 
there  was  such  evidence  the  contract  had,  before  the  breach 
assigned,  been  put  an  end  to  by  the  operation  of  the  statute 
24  Yic. ; or  to  arrest  the  judgment  on  the  last  mentioned 
objection  ; or  for  a new  trial,  because  the  secondary  evi- 
dence was  improperly  admitted,  the  notice  to  produce  being 
insufficient ; or  that  the  postea  should  be  delivered  to  the 
defendants,  on  the  ground  that  the  finding  in  the  defendants’ 
favour  on  the  second  issue  barred  the  plaintiff ’s  cause  of 
action. 

In  the  same  term  Harman  obtained  a rule  nisi  to  enter 
the  verdict  for  the  plaintiff  on  the  second  issue,  pursuant  to 
the  leave  reserved,  or  to  enter  judgment  for  the  plaintiff, 
notwithstanding  the  finding  of  the  jury  on  the  second  issue, 
on  the  ground  that  the  second  plea  was  no  answer  to  the 
action. 

Both  rules  were  argued  together. 

J.  H.  Cameron , Q.C.,  for  the  plaintiff,  cited  Add.  Con. 
882  ; Down  v.  Pinto,  9 Ex.  827 ; Goodman  v.  Pocock,  15 
Q.B.  576;  Boyd  v.  Cheney,  5 C.  P.  494. 

Robert  A.  Harrison , contra,  cited  Roberts  v.  Smith,  4 H.  & 
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N.  315  ; Browning  v.  The  Great  Central  Mining  Co.,  29  L.  J. 
Ex.  399;  Reynell  v.  Lewis,  15  M.  & W.  517 : Metzner  v. 
Bolton,  9 Ex.  518 ; Taylor  v.  Laird,  1 H.  & N.  266 ; Brown 
v.  Symons,  8 C.  B.  N.  S.  208,  S.  C.  6 Jur.  N.  S.  1079  ; 
Forgan  v.  Burke,  12  Ir.  C.  L.  Rep.  495 ; Smith  v.  Allen, 
3 F.  & F.  157. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

It  appears  to  us  that  the  rule  to  enter  the  verdict  for 
the  plaintiff  on  the  second  issue,  or  to  enter  the  judgment, 
should  be  discharged. 

The  declaration  states  that  the  defendants  were  associated 
with  a view  to  their  obtaining  an  act  of  incorporation  as  a 
Gas  Company,  and  that  while  so  associated  they  engaged 
the  plaintiff  as  their  manager  at  a monthly  salary,  and 
agreed  with  him  that  should  any  circumstance  occur  to  in- 
terfere with  the  completion  of  the  project  and  the  operation 
of  the  company,  they  would  pay  him  as  compensation  or  for- 
feit one  year’s  salary  from  the  time  the  event  should  hap- 
pen ; and  further,  that  if  the  company  discontinued  their 
operations  by  sale  of  their  chartered  rights,  he  should  have 
an  option  to  take  one  year’s  salary  or  a share  of  the  profits. 
It  avers  that  the  .plaintiff  entered  into  the  service  and  re- 
ceived his  salary  for  nine  and  a half  months,  and  was  willing 
to  continue  to  serve,  but  that  defendants  discontinued  their 
operations  and  sold  their  chartered  rights,  and  therefore  a 
year’s  salary  became  due  to  him,  for  which  he  sues.  The 
second  plea  asserts  that  long  before  this  alleged  sale  the 
plaintiff  voluntarily  left  the  defendants’  service,  and  was  not 
in  it  when  the  sale  took  place. 

According  to  Mr.  Thompson’s  evidence,  the  promissory 
note  given  as  the  consideration  for  the  sale  was  dated  in  the 
latter  part  of  May,  1862,  and  the  plaintiff  in  his  evidence 
states  that  he  left  the  defendants’  service  in  the  latter  part 
of  the  summer  of  1861,  because  he  could  not  get  paid  his 
monthly  salary.  He  brought  an  action  and  recovered  for 
about  nine  months’  services. 

It  is  impossible,  we  think,  to  contend  that  the  plaintiff 
was  entitled  to  claim  the  year’s  salary  except  in  the  event 
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that  he  lost  his  situation  by  the  discontinuance  of  the  com- 
pany’s operations,  and  still  less  that  he  could  give  himself 
a claim  to  that  compensation  for  loss  of  employment  by  his 
own  act  in  voluntarily  withdrawing  from  it.  The  argument 
will  not,  we  think,  reasonably  bear  the  construction,  that  he 
would  have  a right  to  a year’s  salary  at  any  time  when  the 
company  should  discontinue  their  operations,  whether  he  was 
then  in  their  service  or  no  : it  is  a compensation  or  forfeit 
to  be  paid  by  them  because  their  act,  not  his,  puts  an  end 
to  his  employment.  It  cannot  then  be  an  immaterial  issue 
whether  the  plaintiff  voluntarily  left  the  defendants’  employ- 
ment before  they  discontinued  operations,  and  was  not  in 
their  employment  when  they  did  so.  His  withdrawal  was  on 
his  part  a rescission  of  the  agreement. 

We  think,  therefore  the  defendants  are  entitled  to  judg- 
ment on  the  whole  record ; and  it  becomes  unnecessary  to 
consider  the  defendants’  rule  on  the  other  questions  raised. 

I tried  the  former  action  in  1861.  According  to  my 
recollection  the  plaintiff  claimed  not  only  payment  for  actual 
services,  but  the  year’s  salary  now  claimed,  and  recovered 
a general  verdict. 

Rule  absolute  to  deliver  postea  to  defendants. 
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In  the  matter  of  the  Arbitration  between  the  Corpora- 
tion of  the  City  of  Toronto  and  John  Leak. 

Toronto  esplanade — Arbitration  under  16  Vic.,  ch.  219,  and  20  Vic.,  ch.  80 
— Right  of  water  lot  owners  to  be  re-paid  for  expense  of  esplanade  if  made 
by  them — Objection  taken  to  award  not  apparent  on  its  face — Award  by  two 
arbitrators,  without  consulting  third  as  to  letter  from  attorney  for  the  city. 
Per  Hagarty,  J.,  and  Morrison,  J. — Under  the  acts  relating  to  the  Toronto 
esplanade,  the  owners  of  the  land  taken  by  the  city  have  no  right  to  claim 
the  expense  incurred  by  them  in  constructing  the  esplanade  as  an  addi- 
tion to  the  value  of  such  land.  Draper,  C.J.,  expressed  no  opinion  on 
this  point. 

Per  Draper , C.  J. — On  a reference  under  these  acts  the  award  cannot  be  set 
aside  on  affidavits  shewing  that  such  a claim  has  been  allowed,  where 
this  does  not  appear  on  the  face  of  the  award.  Per  Hagarty,  J.,  in  a case 
like  this  the  objection  might  be  entertained,  though  not  on  an  ordinary 
reference  by  consent. 

The  three  arbitrators,  C.,  D.,  and  M.,  having  met  and  discussed  all  the 
matters  referred,  separated,  unable  to  agree,  M.  expressing  his  dissent 
as  final.  On  the  next  day  the  attorney  for  the  city  wrote  to  D.  request- 
ing that  the  amounts  found  on  the  different  heads  of  the  claim  might 
appear  on  the  face  of  the  award,  so  that  they  might  be  able  to  obtain 
the  opinion  of  the  court,  stating  that  the  letter  was  intended  for  D.’s  col- 
leagues as  well  as  himself,  and  desiring  that  the  claimant’s  attorney 
should  be  made  aware  of  it.  C.  and  D.  considered  this  communication 
and  determined  to  disregard  it,  but  no  notice  of  it  was  given  to  M.,  and 
an  award  was  made  two  days  afterwards  by  C.  and  D.,  without  further 
consulting  him  in  any  way. 

Per  Hagarty,  J.,  and  Morrison,  J. — It  was  the  duty  of  the  other  two  arbi- 
trators to  notify  M.  of  this  letter,  and  of  their  intention  to  settle  and  exe- 
cute the  award. 

Per  Draper,  C.J. — They  were  not  bound  to  do  so,  for  their  disagreement 
was  fully  and  finally  understood  when  they  separated,  and  the  latter  dis- 
closed no  new  facts  or  evidence. 

The  award  was  therefore  set  aside  on  this  ground,  Draper,  C J.,  dissenting. 
The  sum  awarded  wras  directed  to  be  paid  forthwith,  whereas  the  statute 
allows  a year  from  the  award,  or  from  any  rule  of  court  ordering  pay- 
ment : but,  held,  that  this  part'  of  the  award,  which  was  clearly  bad, 
might  be  separated  from  the  rest. 

The  submission  in  this  case  contained  an  agreement  that  it  should  be  made 
a rule  of  court,  and  the  jurisdiction  over  the  award  was  therefore  held 
to  be  clear. 

Dalton  obtained  a rule  nisi — on  reading  the  rule  of  court 
containing  the  submission  in  this  matter,  a copy  of  the 
evidence  taken  by  the  arbitrators  thereon,  and  a copy  ofthe 
award,  and  certain  affidavits  and  other  papers — calling  upon 
John  Leak  to  shew  cause  why  the  said  award  should  not  be 
set  aside  with  costs,  on  the  following  grounds  : — 

1st.  That  the  arbitrators  have  included  in  their  award,  in 
their  valuation  of  the  land  taken  from  the  said  John  Leak 
for  the  purposes  of  the  esplanade  in  the  city  of  Toronto,  the 
assumed  expense  incurred  by  the  said  Leak  in  partially 
constructing  the  esplanade,  contrary  to  the  statute  20  Vic., 
ch.  80. 
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2.  That  the  valuation  of  the  land  by  the  arbitrators  is  ex- 
travagantly large  and  unjust. 

3.  Because  the  arbitrators  have  ordered  the  payment  by 
the  corporation  of  the  city  of  Toronto  of  the  sum  therein 
mentioned  forthwith,  whereas  by  the  said  statute  the  money 
cannot  be  so  made  payable. 

4.  Because  the  two  arbitrators  who  alone  made  the  award 
did  so  without  duly  consulting  their  co- arbitrator,  Alexander 
Manning,  and  had  meetings  at  which  he  was  not  present, 
and  of  which  he  had  no  notice,  and  had  no  opportunity  of 
being  present ; and  in  particular  did  not  consult  him  as  to 
the  form  of  the  award,  nor  as  to  the  matters  contained  in 
the  letter  of  the  said  Dalton,  a copy  of  which  is  filed,  nor 
did  they  give  him  notice  of  the  said  letter,  nor  of  any  meet- 
ing for  executing  the  award ; 

And  upon  other  grounds  appearing  in  the  affidavits  and 
papers  filed. 

The  submission  was  by  bond,  and  recited  that  differences 
had  arisen  between  the  parties  touching  a water  lot  owned 
by  Leak,  across  which  the  esplanade  was  built,  and  the  claim 
of  the  corporation  for  the  construction  of  the  esplanade  and 
the  filling  in  the  water  lot,  and  the  value  of  the  land  taken 
from  Leak  for  the  purposes  of  the  esplanade,  and  the  value 
of  the  strip  of  land  between  high-water  mark  and  the  top  of 
the  bank,  and  of  the  land  between  the  former  southern  limit 
of  his  lot  and  the  windmill  line  given,  if  any  such,  to  the 
said  John  Leak,  in  pursuance  of  the  acts  of  the  provincial 
parliament  relating  to  the  Toronto  esplanade,  and  the  in- 
creased value  of  the  lot  by  means  of  the  said  improvements ; 
and  the  condition  was  that  the  parties  should  abide  by,  &c., 
the  award  of  Frederick  Cumberland,  the  arbitrator  appointed 
by  Leak,  and  Alexander  Manning,  the  arbitrator  nominated 
by  the  city,  and  John  Stoughton  Dennis,  the  third  arbitrator 
agreed  upon  by  both  parties  ; so  that  the  arbitrators,  or 
any  two  of  them,  made  and  published  their  award  in  writ- 
ing on  or  before  the  first  day  of  November  then  next. 

This  submission  was  made  a rule  of  court,  pursuant  to 
an  agreement  contained  therein. 

The  award  was  made  by  two  of  the  arbitrators  only,  i.e., 
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by  Cumberland  and  Dennis,  and  was  dated  the  19th  of 
October,  1868.  It  recited  the  submission,  and  awarded 
“that  the  corporation  of  the  city  of  Toronto  do  forthwith 
pay  to  the  said  John  Leak  the  sum  of  three  thousand  and 
sixty-six  dollars,  being  the  value  of  the  land  taken  from  the 
said  John  Leak  by  the  said  corporation  for  the  purposes  of 
the  said  esplanade,  over  and  beyond  the  claim  of  the  said 
esplanade,  the  filling  in  of  the  said  water  lot,  the  increased 
value  of  the  said  water  lot  by  means  of  the  said  improve- 
ments, as  well  as  the  value  of  the  strip  of  land  between 
high  water  mark  and  the  top  of  the  bank.” 

The  affidavit  of  the  attorney  for  the  corporation  stated  : 

1.  That  the  claim  of  the  corporation  was  for  the  construc- 
tion of  the  esplanade  across  a water  lot  in  the  city  of  Toronto, 
owned  by  Leak,  and  for  filling  in  his  lot,  and  there  was  also 
the  valuation  of  lands  given  by  the  corporation  to  Leak, 
and  of  lands  taken  from  Leak  by  the  corporation  for  the 
esplanade. 

2.  That  one  of  the  principal  questions  argued  before  the 
arbitrators,  was  the  right  of  Leak  to  add  to  the  value  of  the 
hundred  feet  of  land  across  the  breadth  of  his  lot  taken 
for  the  esplanade  by  the  corporation  the  expense  of  the 
construction  of  the  esplanade  upon  his  lot,  which  had  been 
nearly  altogether  constructed  by  Leak  himself. 

8.  The  affidavit  verified  a copy  of  the  evidence  taken  on 
the  arbitration,  and  the  copy  of  the  award  served  upon  the 
attorney  for  the  corporation  by  the  attorney  for  Leak. 

4.  It  verified  a copy  of  a letter  written  by  the  attorney 
for  the  corporation,  and  stated  that  it  was  delivered  to  one 
of  the  arbitrators,  (Dennis,)  who  read  the  same  to  Leak’s 
attorney ; that  Dennis  stated  that  the  award  was  not  then 
made,  and  afterwards  said  that  it  was  made  on  Monday,  the 
20th  of  October  last,  (1868.) 

5.  That  the  evidence,  (as  verified,)  together  with  a copy  of 
a grant  to  the  corporation  of  certain  strips  of  land  and  water 
lots  in  the  city  of  Toronto,  bearing  date  the  21st  of  Feb- 
ruary, 1840,  and  a certificate  of  the  surveyor  of  the  city  of 
Toronto,  filed  with  the  affidavit,  constituted  the  whole  of  the 
evidence  before  the  arbitrators. 

15 
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The  letter  above  mentioned  was  as  follows,  addressed  to 
J.  Stoughton  Dennis,  Esq. 

“ Toronto,  17th  October,  1863. 

Dear  Sir, 

Re  Leak  and  the  Corporation  of  the  City  of  Toronto. 

In  this  case  I have  to  request  that  you  will  have  the 
amounts  found  by  the  arbitrators  upon  the  different  heads 
of  claim  on  either  side  appear  upon  the  face  of  the  award. 

I refer  here  particularly  to  an  item  of  claim  by  Mr.  Leak 
for  the  land  taken  for  the  esplanade.  You  are  aware  that 
I have  strenuously  argued  that  the  filling  done  by  Leak 
upon  the  esplanade  cannot  be  added  to  the  price  of  his 
land.  The  amount  of  this  item  is  large,  about  50700,  and 
the  arbitrators  cannot  have  arrived  at  an  award  without 
coming  to  a decision  upon  it. 

I have  a strong  opinion  on  the  question,  and  in  justice  to  my 
clients  I must  endeavor  to  take  the  decision  of  a court  upon 
the  subject,  should  you  decide  that  Mr  Leak  is  entitled  to 
add  to  the  value  of  the  100  feet  the  assumed  expense  in- 
curred by  him  in  filling  it  up. 

It  is  the  practice  of  every  court,  as  far  as  I know,  to  afford 
facility  to  parties  in  taking  the  opinion  of  the  ultimate 
authority  upon  points  of  law.  A judge  will  always,  for  such 
a purpose,  give  his  reasons  at  length.  I am  sure  I only  do 
you  justice  in  supposing  that  you  wish  law  and  right  to  pre- 
vail, and  that  it  would  be  impossible  that  you  should  attempt 
to  cover  up  by  the  form  of  your  award,  the  real  ground  of 
decision,  by  which  parties  who  have  chosen  you  as  a judge 
between  them  may  be  precluded  from  obtaining  the  opinion 
of  a higher  court  upon  important  questions  of  law,  involving 
a large  amount  of  money. 

I write  this  very  hurriedly.  You  have  already  expressed 
to  me,  in  conversation,  that  you  decline  to  accede  to  my  view, 
but  I think  it  my  duty  to  put  the  above  in  writing,  and  fur- 
ther, to  beg  you  to  consider  well  whether  it  can  be  right 
that  the  award  should  be  in  such  a form  that  the  city  cannot 
take  the  opinion  of  the  courts  of  law  upon  so  pure  a question 
of  law,  and  upon  which  the  rights  between  the  parties  must 
almost  wholly  depend. 

I write  this  for  your  colleagues  and  yourself,  and  of 
course  desire  Mr.  Vankoughnet”  (Leak’s  attorney)  “to be 
made  aware  of  it.” 

The  affidavit  of  Manning,  the  arbitrator  appointed  for  the 
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<?ity,  stated  (among  other  things)  that  during  the  arbitration 
a question  arose,  which  was  very  much  debated,  whether 
Leak  was  to  have  allowed  to  him  in  the  valuation  of  the 
hundred  feet  taken  for  the  esplanade  the  expense  which  it 
was  alleged  he  had  been  put  to  in  constructing  the  esplanade : 
that  after  the  parties  had  concluded  their  cases,  the  arbitra- 
tors met  on  the  16th  of  October  last,  and  they  all  agreed 
that  the  price  to  be  allowed  the  city  for  filling  Leak’s  lot, 
and  for  the  work  done  by  the  city  on  the  esplanade  thereon, 
should  be  $715.62  : that  beyond  that  he,  Manning,  did  not 
agree  with  the  others,  but  the  following  matters  were  then 
discussed : the  land  to  the  north,  extending  from  the  top 
of  the  bank  to  the  water’s  edge,  being  ten  feet  deep,  by  the 
breadth  of  Leak’s  lot,  was  valued  by  the  other  arbitrators  at 
$250,  to  which  he  objected.  The  hundred  feet  taken  for  the 
esplanade  by  the  city  was  valued  to  Leak  at  $5,280  (being 
at  the  rate  of  ^£20  per  foot,  upon  a frontage  of  sixty-six  feet, 
of  the  depth  of  one  hundred  feet)  by  the  other  two  arbitra- 
tors, who  then  charged  against  Leak  the  sum  of  $1,760, 
being  one-third  of  the  said  $5,280,  for  the  increased  value 
of  the  lot  by  reason  of  the  improvements,  the  whole  making 
together,  upon  a balance,  the  sum  of  $2,554.88  in  favour  of 
Leak.  Manning  did  not  agree  to  any  of  this.  The  other 
two  arbitrators  contended  that  Leak  was  entitled  to  the 
amount  for  the  work  which  he  had  done  upon  the  esplanade, 
Manning  being  of  a contrary  opinion,  as  well  as  upon  the 
walue  of  the  land,  which,  at  that  rate,  he  calculated  would 
be  about  $84,800  per  acre.  Dennis  said  his  mind  was  fully 
made  up,  and  proposed  that  they,  without  Manning,  should 
go  from  Mr.  Cooper’s  office,  where  they  then  were,  to  his 
(Dennis’)  office,  further  to  consider  their  award.  They  went 
to  Dennis’  office,  but  Manning  did  not  go  in  with  the  other 
two  : 

That  he,  Manning,  never  was  present  at  any  further  meet- 
ing or  discussion,  nor  had  he  notice  of  any  other  meeting  of 
the  arbitrators,  except  that  he  knew  the  other  two  arbitrators 
went,  as  above  stated,  to  Dennis’  office : that  he  did  not 
hear  of  the  letter  written  by  Mr.  Dalton  until  after  the 
award  was  made,  and  was  never  consulted  by  them  about  it : 
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that  he  never  had  notice  of  any  meeting  to  sign  the  award, 
nor  that  the  award  was  ready  for  signature,  and  he  never 
was  asked  to  sign  it ; and  he  believed  the  amount  awarded 
to  Leak  did  contain  the  alleged  expense  incurred  by  Leak 
in  filling  in  the  esplanade  on  his  land,  but  he  did  not  know 
the  fact. 

On  the  other  side  were  filed  the  affidavits  of  the  two 
other  arbitrators. 

Mr.  Cumberland’s  affidavit  stated  that,  having  heard  all 
the  evidence,  the  three  arbitrators  met  to  discuss  it,  and  con- 
sider the  award  : that  after  much  discussion  Manning  at  last 
declared  that  any  agreement  was  impossible  : that  the  other 
two  arbitrators  expressed  themselves  equally  determined  in 
their  view,  and  Manning  said  that,  under  those  circum- 
stances, he  could  not  sign  the  award,  and  they  might  con- 
sider him  “ out that  after  some  further  conversation  Man- 
ning repeated  this,  and  that  the  other  two  must  go  on,  and 
make  their  award  alone  : that  Dennis  proposed  that  Man- 
ning, having  declined  to  sign  any  award  in  accordance  with 
their  views,  the  other  two  should  at  once  proceed  to  close 
the  matter,  and  adjourn  over  to  his  office  : that  up  to  that 
time  every  thing  that  formed  the  basis  of  the  award  had 
been  discussed,  and  no  item  was  afterwards  introduced  to 
ground  the  award  on,  but  what  had  been  fully  discussed  in 
Manning’s  presence  : that  they  all  walked  together  to  Dennis’ 
office,  discussing  the  matter  on  the  way,  and,  at  the  door, 
Manning  voluntarily  parted  from  them  : that  Manning  well 
knew  that  it  was  to  make  up  the  computations,  and  to  draw 
up  the  award,  if  possible,  there  : that  they  went  to  Dennis’ 
office,  there  being  no  light  at  the  other  office : that  they 
never  had  any  further  or  other  meeting,  till  they  met  again 
to  sign  the  award,  and  had  there  been  the  slightest 
reason  to  believe  that  Manning  would  have  signed  the  award, 
it  would  not  have  been  signed  without  giving  him  an  oppor- 
tunity of  being  present. 

The  affidavit  of  Mr.  Dennis  stated  that  he  had  read  Mr. 
Cumberland’s  affidavit,  and  that  it  was  substantially  and 
literally  true,  and  it  contained  no  statement  of  fact  not  con- 
tained in  Mr.  Cumberland’s  affidavit. 
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In  each  of  these  affidavits  was  a statement  that  no  atten- 
tion was  paid  to  Mr.  Dalton’s  letter. 

M.  B.  Vankoughnet  shewed  cause,  and  cited  16  Vie.,  ch. 
219  ; 20  Vic.,  ch.  80  ; Great  Western  E.  W.  Co.  and  Light, 
1 P.  E.  378;  Lancaster  v.  Hemington,  4 A.  & E.  345; 
Miller  v.  Shuttleworth,  7 C.  B.  105  ; Phillips  v.  Evans,  12 
M.  & W.  309  ; Bouttilier  v.  Thick,  1 D.  & E.  366 ; Scobell 
v.  Gilmour,  5 C.  C.  E.  48 ; Corporation  of  Kingston  v.  Day, 
1 P.  E.  142 ; Aitcheson  v.  Cargey,  2 Bing.  199  ; Eees  v. 
Waters,  16  M.  & W.  270  ; Faulkner  v.  Saulter,  1 P.  E.  48 ; 
Hobdell  v.  Miller,  6 Bing.  N.  C.  292  ; Euss.  on  Arb.  62,  316, 
656  ; Eex  v.  Shillibeer,  5 Dowl.  238 ; Watson  v.  McCullum, 
8 T.  E.  520  ; Eex  v.  Bardell,  5 A.  & E.  619  ; Jackson  v. 
Clarke,  McCl.  & Y.  200 ; Martin  v.  Kergan,  2 P.  E.  370 ; 
Helps  v.  Eoblin,  6 C.  P.  52;  In  re  Pering  and  Keymer,  3 
A.  & E.  245  ; Goodman  v.  Sayers,  2 Jac.  & W.  249  ; Fuller 
v.  Fenwick,  3 C.  B.  705  ; Little  v.  Newton,  2 M.  & G.  351. 

Dalton , contra,  cited  In  re  Lee  and  Hemingway,  3 N.  & 
M.  860  ; Harries  v.  Thomas,  2 M.  & W.  32  ; Emery  v.  Wase, 
8 Yes.  505. 

The  court  differing  in  opinion  delivered  their  judgments 
seriatim. 

Morrison,  J. — The  rule  nisi  on  this  application  was  moved 
on  four  grounds,  but  as  my  judgment  turns  solely  upon  the 
fourth,  it  becomes  unnecessary  for  me  to  consider  or  express 
any  opinion  upon  the  other  objections. 

The  fourth  ground  of  objection  is,  that  the  two  arbitra- 
tors made  their  award  without  duly  consulting  their  co-ar- 
bitrator, Manning,  and  had  meetings  at  which  he  was  not 
present,  and  of  which  he  had  no  notice,  and  had  no  oppor- 
tunity of  being  present,  and  in  particular  did  not  consult 
him  as  to  the  form  of  the  award,  nor  as  to  the  matters  con- 
tained in  the  letter  of  Mr  Dalton,  nor  give  him  notice  of 
that  letter,  nor  of  any  meeting  for  executing  the  award. 

After  the  best  consideration  I have  been  able  to  give  the 
subject,  I am  of  the  opinion  that  the  rule  should  be  made 
absolute  for  setting  aside  the  award. 

It  appears  from  the  affidavits  filed,  that  on  the  17th  of 
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October  last — the  day  after  the  three  arbitrators  had  a 
meeting,  and  discussed  the  award  and  separated,  unable  to 
come  to  a unanimous  decision,  and  two  days  before  the  award 
was  made — Mr.  Dalton,  the  counsel  and  agent  acting  on 
behalf  of  the  corporation,  made  a formal  communication  in 
writing,  addressed  to  the  third  arbitrator,  Mr.  Dennis,  dated 
17th  October,  1863 : (a)  that  on  the  same  day  this  docu- 
ment was  handed  to  Dennis,  who  in-  the  presence  of  Mr. 
Dalton  read  it  to  Mr.  Vankoughnet,  the  counsel  for  Leak 
and  that  he,  Dennis,  at  the  same  time  informed  Mr.  Dalton 
that  the  award  was  not  then  made. 

It  further  appears  that  no  notice ' or  intimation  of  this 
communication  was  made  to  Manning,  nor  had  he  any 
knowledge  of  it : that  he  never  was  consulted  by  the  other 
arbitrators  on  the  subject  of  it : and  that  he  had  no  notice 
of  any  meeting  to  discuss  it,  or  to  finally  settle  the  form  of 
or  sign  the  award,  or  that  it  was  ready  for  signature.  And 
he,  Manning,  swears  that  if  he  had  known  of  Mr.  Dalton’s 
communication  he  should  have  desired  to  discuss  it.  It 
appears  by  Mr.  Dalton’s  affidavit  that  Dennis  informed  him 
the  award  was  executed  on  the  20th  of  October. 

The  award  itself  purports  to  be  made  by  the  three  arbi- 
trators, but  it  is  only  signed  by  two.  Dennis  in  his  affidavit 
states,  in  reference  to  Mr.  Dalton’s  letter,  that  “ he  con- 
sidered it  unnecessary  to  pay  attention  to  or  be  guided  by 
it,”  and  Cumberland  in  his  affidavit  states  that  “ he  con- 
sidered it  out  of  place,  and  paid  no  attention  to  it.”  It  is 
therefore  clear  that  both  Messrs.  Dennis  and  Cumberland 
did  before  the  making  of  the  award  consider  the  matter  of 
the  communication,  and  that  apart  from  Manning,  and 
without  any  notice  to  him  of  its  receipt  or  contents,  notwith- 
standing the  letter  itself  intimated  that  it  was  intended  for 
the  consideration  of  all  three.  It  can  hardly  be  contended, 
under  the  peculiar  circumstances  of  this  case,  that  the  with- 
holding the  grounds  upon  which  the  arbitrators  arrived 
at  the  conclusion  they  did,  and  by  doing  * so  depriving  the 
applicants  of  the  advantage  of  obtaining  the  opinion  of  the 
court  upon  the  legal  construction  of  the  statutes  under 
which  the  arbitrators  were  acting,  was  not  a most  important 


(a)  See  the  letter  set  out,  ante,  page  224. 
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and  material  matter  to  be  considered  and  discussed  by  the 
three  arbitrators  before  finally  settling  the  award.  This 
application  itself  conclusively  shews  that  such  was  the  case. 
The  fact  of  the  two  arbitrators  being  of  opinion  that  they 
would  not  have  been  influenced  in  changing  their  determin- 
ation, or  that  Manning  would  have  varied  his  objection,  is 
beside  the  question.  It  is  unnecessary  to  consider  or  specu- 
late what  effect  such  a proposition  might  have  had  upon  the 
mind  of  Manning,  or  how  far  it  might  have  modified  his 
views,  further  than  as  it  appears  by  his  affidavit,  the  chief 
matter  upon  which  he  disagreed  with  his  co-arbitrators  was 
in  reference  to  the  legal  right  Leak  had  to  any  allowance 
for  the  filling  in  or  amount  of  work  he  had  done  upon  the 
esplanade,  (the  principal  point  referred  to  in  Mr.  Dalton’s 
letter.) 

If  a final  or  other  meeting  or  consultation  had  been  held 
by  the  three  arbitrators  to  discuss  the  propriety  of  drawing 
up  the  award  in  accordance  with  Mr.  Dalton’s  proposition, 
the  main  question,  as  I have  said,  depending  upon  the  con- 
struction of  the  statute,  he,  Manning,  might  have  agreed  to  an 
award  setting  out  the  objectionable  item,  with  a view  of  having 
the  point  settled  by  the  court,  and  by  his  so  assenting  might 
have  influenced  the  other  two  arbitrators,  or  one  of  them,  to 
agree  to  the  not  unreasonable  request  of  Mr.  Dalton,  and 
to  the  award  being  drawn  in  accordance  with  it. 

It  is  in  this  view  of  the  case  I think  the  rule  quoted  by 
the  late  Mr.  Justice  Burns  in  Martin  v.  Kergan,  (2  P.  R. 
874,)  is  applicable,  namely,  “That  the  parties  are  entitled  to 
haye  recourse  to  the  arguments,  experience,  and  judgment  of 
each  arbitrator  at  every  stage  of  the  proceedings,  brought  to 
bear  on  the  minds  of  his  fellow  judges,  so  that  by  conference 
they  shall  mutually  assist  each  other  in  arriving  together 
at  a just  conclusion.” 

On  the  16th  the  three  arbitrators  separated,  unable  to 
agree.  On  the  17th  Mr.  Dalton’s  letter  was  received  by  Mr. 
Dennis.  On  the  19th  the  other  two  arbitrators  met,  and 
without  any  notice  or  any  further  consultation  with  Manning 
settled  and  executed  their  award.  In  my  opinion  it  was  the 
duty  of  the  two  arbitrators,  after  the  receipt  of  Dalton’s  com- 
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munication,and  before  they  made  their  award  to  have  notified 
Manning  of  their  intention  finally  to  meet,  settle,  and  exe- 
cute the  award,  and  to  have  afforded  him  an  opportunity  of 
being  present  if  he  so  thought  proper.  If  he  refused  or 
neglected  to  attend,  the  two  arbitrators  in  that  case  would 
have  been  justified  in  proceeding  and  making  their  award. 

Courts  are  not  inclined  to  favour  applications  of  this  na- 
ture, but  rather  strive  to  uphold  awards ; and  if  I enter- 
tained doubts  as  to  the  merits  of  the  present  application,  I 
should  have  regretted  to  have  been  compelled  to  arrive  at 
the  decision  of  making  the  rule  absolute ; but  when  I look 
at  the  circumstances  of  the  case  I am  relieved  from  all  diffi- 
culty, for  if — as  ©ontended  and  strongly  pressed  by  the 
counsel  for  the  applicants  on  the  argument,  and  borne  out 
by  the  affidavits  filed,  and  not  denied  by  Leak  or  by  either 
of  the  two  arbitrators — the  arbitrators  allowed  Leak  the 
cost  or  expense  of  the  filling  in  of  the  esplanade  across  his 
lot,  I have  no  hesitation  in  saying  that  in  my  opinion  the 
arbitrators  acted  contrary  to  the  express  intention  of  the 
legislature.  I mention  this  not  as  having  any  bearing  on 
my  judgment,  but  because  the  parties  may  desire  to  have 
my  opinion  on  the  point. 

Hagarty,  J — I regret  the  existence  of  any  difference  of 
opinion  in  the  court  on  some  points  of  this  case.  They  are, 
however,  more  as  to  the  somewhat  unsettled  practice  in  deal- 
ing with  compensation  awards,  than  as  to  any  important 
principle  of  construction. 

I shall  first  consider  if  the  very  important  question  raised 
by  Mr.  Dalton,  as  to  the  propriety  of  allowing  to  Leak,  as 
part  of  the  value  of  the  100  feet,  the  cost  incurred  by  him  in 
filling  it  up,  be  open  to  us  on  this  motion  against  an  award 
not  shewing  upon  its  face  any  determination  on  such  a 
subject. 

I agree  that  in  an  ordinary  award  voluntarily  entered 
into  between  parties,  who  are  willing  to  transfer  all  matters 
of  law  as  well  as  of  fact  from  the  decision  of  the  courts  to 
that  of  selected  referees,  it  would  not  be  open ; but  I am  of 
opinion  that  a reference  like  that  before  us  stands  on  a 
somewhat  different  footing. 
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It  may  be  urged  that  our  jurisdiction  to  deal  with  the 
award  may  rest  wholly  on  the  agreement  of  the  parties  to 
make  the  submission  a rule  of  court.  The  statutes  govern- 
ing the  reference  contain  no  express  words  as  to  any  inter- 
ference by  a court  of  law  or  equity,  beyond  the  expressions 
in  section  5 of  the  act  of  1857,  20  Vic.,  ch.  80,  as  to  the 
payment  of  moneys  by  the  corporation  “ within  one  year 
from  the  date  of  the  decision  of  the  said  arbitrators,  or  from 
the  date  of  any  rule  of  court  ordering  the  same and  again, 
“ from  the  time  a certificate  of  the  said  decision  of  the  said 
arbitrators,  signed  by  them,  or  a certificate  of  a rule  on  any 
appeal  under  the  seal  of  the  court  from  whence  it  issues.” 

The  framers  of  this  section  doubtless  regarded  the  awards 
made  under  the  statute  to  be  subject  to  review  by  the  courts. 

I refer  to  some  remarks  of  the  late  Sir  J.  B.  Robinson  as 
to  the  difference  between  the  two  classes  of  awards,  com- 
pulsory and  voluntary,  in  the  cases  of  the  Great  Western 
Eailway  Company  and  Baby  and  others,  (12  U.  C.  B.  117, 
120.) 

Cockburn , C.J.,  in  Hodgkinson  v.  Fernie,  (8  C.  P. 
N.  S.  201,)  made  this  suggestive  remark,  “ One  word 
as  to  the  inconvenience  which,  it  has  been  suggested, 
might  arise  from  holding  parties  conclusively  bound  by 
the  decision  of  an  arbitrator  upon  a nice  and  intricate 
point  of  law,  in  cases  where  a mere  question  of  amount 
of  damages  is  referred  to  him.  That  inconvenience,  if  it 
be  one,  may  always  be  obviated  by  introducing  into  the 
submission  or  order  of  reference  a clause  enabling  either 
party  to  call  upon  the  arbitrator  to  reserve  any  question  of 
law  that  might  arise  for  the  decision  of  the  court.”  * * * 
After  quoting  the  provision  thereon  in  the  Common  Law 
Procedure  Act,  he  says,  “ That  course  might  have  been 
taken  here ; but  it  does  not  appear  that  the  arbitrator  was 
called  upon  by  either  party  to  do  so.  They  have,  therefore, 
no  ground  for  complaining  that  their  rights  are  concluded 
by  the  award.” 

In  a case  under  the  imperial  statutes,  “ The  Lands  Clauses 
Consolidation  Act,  1845,”  and  “ The  Bailways  Clauses  Con- 
solidation Act,  1845,”  8 & 9 Vic.,  ch.  18,  and  8 & 9 Vic.,  ch. 
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20 — In  re  Brogden  and  the  Llynvi  Valley  R.  W.  Co.,  (9  C.  B. 
N.  S.  229,) — objection  was  taken  to  an  award  of  compensation 
on  the  ground  that  the  arbitrators  had  included  in  the  amount 
awarded  certain  illegal  claims.  In  shewing  cause  it  was 
pressed  upon  the  court  that  it  must  be  treated  as  an  ordinary 
award,  and  that  being  good  upon  its  face  the  court  would  not 
entertain  a suggestion  that  the  arbitrator  had  erred  in  fact 
or  in  law,  referring  to  Hodgkinson  v.  Fernie,  &c.,  &c. 

The  opposing  council  fully  conceded  this  to  apply  to 
ordinary  awards,  but  urged  that  “the  reasoning  applicable 
to  ordinary  references,  where  the  parties  select  their  own 
tribunal,  and  have  the  means  of  agreeing  beforehand  as  to 
what  shall  be  the  subject  of  enquiry  before  the  tribunal  so 
selected,  is  altogether  inapplicable  to  references  under  the 
Lands  Clauses  Consolidation  Act.” 

The  court  took  time  to  consider  the  judgment,  subsequently 
delivered  by  Erie.  C.J.  He  does  not  notice  the  objection 
as  to  the  illegal  compensation  not  appearing  on  the  face  of  the 
award,  but  proceeds  to  a full  consideration  of  the  merits  and 
of  the  proceedings  of  the  arbitrator.  He  says,  “Upon  these 
facts,  we  have  come  to  the  conclusion  that  no  excess  of 
authority  is  proved,  and  therefore  the  objection  to  the  award 
is  not  supported.  * * Our  judgment  proceeds  on  this  view  of 
the  effect  of  the  affidavits  ; but  we  ought  to  add,  that,  in  so 
limiting  it,  we  do  not  intend  to  sanction  the  argument  that 
the  award  would  have  been  bad,  if  the  umpire  had  given  the 
compensation  for  contingent  damage  which  the  company 
alleged.” 

I can  only  gather  from  this  case  that  the  court  adopted 
the  view  that  the  objections  need  not  necessarily  appear  on 
the  face  of  the  award.  Had  the  view  been  different,  they 
would  hardly  have  deferred  judgment  and  then  have  elabo- 
rately discussed  the  merits  opened  in  the  affidavits. 

Under  the  imperial  acts,  where  the  amount  of  compensation 
exceeds  ^850,  the  claimant  can  either  elect  to  proceed  by 
arbitration,  or  he  may  have  a warrant  to  summon  a jury  to 
assess  the  amount.  When  the  compensation  is  assessed  by 
a jury,  the  party  dissatisfied  can  remove  the  inquisition,  &c., 
by  certiorari , and  move  against  it  in  the  superior  courts. 
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In  In  re  Penny  and  The  South  Eastern  Railway  Company 
(7  E.  & Bl.  660)  this  course  was  adopted.  It  was  objected 
that  the  jury  had  included  objectionable  items  in  their  find- 
ing. It  was  answered  that  still  the  court  could  not  inter- 
fere if  the  proceedings  were  good  on  the  face  of  the  record. 
The  court  set  aside  the  inquisition.  Wightman , J.,  says, 
“ It  has  been  contended  that  it  can  issue  only  where  the 
excess  appears  upon  the  face  of  the  proceedings,  but  I am 
clearly  of  opinion  that  that  is  not  so,  and  that  the  excess 
may  be  shewn  upon  affidavit.”  Erie , J.,  says,  “Whether 
such  excess  of  jurisdiction  has  been  committed,  I think  may 
be  properly  determined  from  affidavits.” 

Of  course  there  are  many  distinctions  in  form  between 
the  proceeding  by  arbitration  and  by  inquisition.  They  are 
both  creatures  of  the  statute,  and  the  only  modes  open  to 
parties  claiming  compensation.  Apart  from  positive  au- 
thority, it  is  not  easy  to  suggest  any  substantial  reason  why 
a compensation  award  for  £1000  and  an  assessment  by  a 
jury  of  the  like  sum,  should  stand  on  different  grounds.  In 
the  latter  case  the  counsel,  and  even  the  sheriff  as  presid- 
ing, might  press  the  jury  to  separate  their  finding,  to  let  the 
desired  objection  be  taken  before  the  court,  and  the  jury 
might  persist  in  finding  a general  verdict.  In  the  other 
case  (as  here)  the  counsel  may  entreat  the  arbitrators  to 
specify  the  items  of  their  finding,  and  they  may  refuse.  The 
injustice  is  flagrant  if  such  a refusal  by  jury  or  arbitrator 
should  shut  out  the  injured  party  from  enquiry  or  relief. 
The  court  in  the  case  last  cited  may  not  have  dealt  with  the 
finding  of  the  jury  from  any  idea  that  it  could  be  treated 
like  any  supposed  improper  verdict  in  a case  pending  in 
their  own  court,  where  the  right  of  dealing  absolutely  with 
a verdict  is  inherent  and  original,  flowing  from  their  juris- 
diction over  the  whole  case.  In  the  case  of  a statutable  in- 
quisition it  seems  to  me  somewhat  different,  and  to  rest  on 
other  grounds. 

I have,  therefore,  arrived  at  the  conclusion  that  it  is  open 
to  us  to  enquire  on  affidavits  if  the  arbitrators  have  awarded 
compensation  for  matters  out  of  their  jurisdiction. 

I do  not  discuss  the  merits  of  their  finding,  as  to  the 
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propriety  of  the  amount  awarded,  if  it  be  for  a proper 
ground  of  compensation. 

It  appears  clearly  from  Manning’s  affidavit,  and  it  is  not 
denied  on  the  other  side,  that  it  was  objected,  on  behalf  of 
the  city,  “ that  it  was  against  the  statute  to  include  in  favour 
of  Leak  the  amount  for  the  work  he  had  done  upon  the 
esplanade,”  the  other  two  arbitrators  contending  that  he 
was  legally  entitled  to  such  charge  to  be  added  to  the  price 
of  the  hundred  feet. 

Mr.  Dalton’s  affidavit  is  to  the  same  effect,  and  his  letter 
to  the  arbitrators  explicitly  takes  the  same  ground. 

The  affidavits  filed  in  answer  avoid  any  reference  what- 
ever to  this  pointed  charge.  Neither  Mr.  Cumberland  nor 
Mr.  Dennis  vouchsafe  any  explanation  whatever  on  the 
subject ; and  this  silence,  coupled  with  the  refusal  to  ac- 
cede to  the  earnest  desire  of  the  counsel  for  the  city  to 
embody  in  the  award  the  items  or  grounds  of  compensation, 
can  only  lead  my  mind  to  the  obvious  conclusion  that  the 
applicants  are  right  in  contending  that  allowance  has  been 
made  to  Leak  for  the  filling  in  done  by  him,  to  enhance  the 
price  allowed  for  the  hundred  feet. 

I proceed,  therefore,  to  consider  if  this  be  lawful. 

The  act  of  1853  certainly  contemplated  no  payment  what- 
ever to  any  water-lot  owner.  The  corporation  was  allowed 
to  make  the  esplanade,  and  the  share  of  each  water-lot 
owner  for  the  cost  of  making  it  across  his  lot,  if  he  did  not 
elect  to  do  it  himself  within  a specified  time,  was  to  be 
ascertained  by  the  city  surveyor,  or  by  arbitration,  and 
became  a charge  on  the  land. 

The  question,  therefore,  turns  on  the  act  of  1857. 

The  first  section  empowers  the  corporation  to  make  an 
esplanade  one  hundred  feet  wide  across  all  water  lots,  to 
make  a railway  track  thereon,  or  between  that  and  the 
south  side  of  Front  Street. 

Section  2 empowers  the  corporation  to  contract  with  the 
Grand  Trunk  Company,  and  others,  for  the  filling  up  the 
whole  space  between  the  north  limit  of  the  esplanade  and 
the  bay  shore,  the  expenses  of  such  filling  to  be  re-paid  to 
the  corporation  by  the  owners  of  lots  ; the  amount  to  be  paid 
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to  the  corporation  to  be  ascertained,  firstly,  by  the  city  sur- 
veyor, as  provided  by  the  act  of  1853,  in  respect  of  the 
esplanade,  and  all  sums  to  be  paid  to  the  owners  in  respect 
of  the  lands  taken  for  the  purposes  of  the  esplanade,  as  well 
as  the  amounts  to  be  paid  to  the  corporation  by  lessees  or  occu- 
pants of  water  lots  belonging  to  the  city,  for  the  construction 
of  the  esplanade,  or  by  any  party  or  parties  whomsoever,  for 
the  filling  up,  &c.,  of  the  space  north  of  the  esplanade,  and 
if  the  same  cannot  he  agreed  on  by  the  parties,  to  be  settled 
by  arbitration,  as  provided  by  the  former  act. 

Section  8 gives  power  to  raise  money  to  fill  in  the  space 
between  the  esplanade  and  the  shore,  &c.,  &c. 

Section  4 recites  that  certain  property  to  be  conveyed 
to  the  water-lot  owners  was  intended  as  a compensation 
for  the  land  taken  from  them  for  the  esplanade,  and  for 
the  expense  of  making  so  much  thereof  as  should  be  made 
on  the  lands  taken  from  them;  and  then  enacts  “ that 
the  owners  he  respectively  charged  with  their  respective 
shares  of  such  expense and  if  any  owner  be  dissatisfied 
with  any  such  compensation,  his  claim  to  further  allowance 
shall,  if  not  agreed  on,  be  determined  by  arbitration,  as 
aforesaid,  the  arbitrators  to  consider  the  increased  value  of 
the  lots, by  means  of  the  contemplated  improvements,  as  well 
as  all  other  matters  connected  therewith,  also  the  value  of 
the  strips  on  the  bank,  and  of  the  land  in  front  to  be  con- 
veyed to  the  owners ; and  if  the  increased  value  of  the  lots, 
and  the  value  of  the  strips  of  land  in  front,  together  with 
the  expense  of  constructing  the  esplanade,  shall  equal  the 
value  of  the  land  taken  for  the  esplanade,  the  arbitrators  are 
to  decide  in  favour  of  the  city  generally  ; and  if  it  exceed  the 
value  of  the  land  taken,  then  to  decide  that  such  excess  be 
paid  to  the  city  in  manner  already  provided. 

Section  5 directs  that  moneys  ordered  to  be  paid  by  the 
city  to  the  owners  shall  be  paid  in  one  year,  &c.,  and  how 
the  moneys  payable  to  the  city  shall  be  a charge  upon  the 
lands. 

The  remaining  sections,  6,  7,  8,  have  no  bearing  on  the 
question. 

I find  a clear  intention  throughout  the  acts  always  to 
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throw  the  burden  of  constructing  the  esplanade  across  their 
lots  upon  the  owners,  giving  them  power  to  do  it  themselves, 
but  if  they  omit  doing  so,  the  corporation  may  have  the 
work  done  and  charge  the  expense  on  the  lots.  This  being, 
as  I think,  the  clear  general  intention,  it  would  require  very 
strong  words  to  enable  arbitrators  in  substance  wholly  to 
shift  this  burden  from  the  shoulders  of  the  owners,  and  by 
making  the  value  of  the  100  feet  taken  for  the  esplanade 
plus  the  amount  expended  by  the  owner  in  doing  the  work, 
transfer  this  burden  to  the  city. 

I can  see  nothing  in  the  statutes  to  warrant  any  such 
departure  from  the  declared  general  intention  of  the  whole 
scheme.  4 

Section  4 alone  gives  any  colour  whatever  to  such  an 
idea,  but  I think  a careful  examination  of  its  language  dis- 
pels any  doubt. 

I think  its  substance  may  be  thus  stated  : a water-lot 
owner  says  to  the  city,  “You  have  taken  100  feet  of  my  land, 
on  which  I have  spent  £500  in  filling  in  ; all  you  offer  in 
return  is  the  strip  on  the  bank  and  the  land  in  front.  That 
is  not  enough  compensation  for  me.”  The  city  replies,  “You 
spent  the  £500  in  doing  what  you  were  bound  to  do,  and  if 
you  had  not  spent  it  we  should  have  had  to  spend  it,  and 
charge  it  to  you.”  This  dispute  is  referred  to  arbitration. 

The  referees  find  the  100  feet  to  be  worth  in  its  ordinary 
state  £500,  and  that  the  owner  has  filled  it  up  at  a cost  of 
another  £500.  If  they  adopt  Mr  Leak’s  view  they  put  down 
the  100  feet  at  £1000.  They  then  find  the  value  of  the 
strips,  &c.,  to  be  only  £300.  The  city  having  no  claim  for 
filling,  the  amount  to  be  paid  to  the  owner  will  be  £700. 

If  on  the  adjoining  lot  no  filling  has  been  done  by  the 
owner,  they  might  find  the  value  of  the  100  feet  to  be  £500, 
and  that  the  corporation  had  done  the  filling  at  a cost  of 
£500.  If  the  strips,  &c.,  be>  as  before,  valued  at  £300,  or 
£200  less  than  the  value  of  the  land  taken,  the  account 
would  stand  thus  : £200  balance  in  favour  of  owner  on 
land  value,  to  be  deducted  from  the  city’s  claim  of  £500  for 
filling,  leaving  chargeable  against  the  owner  £300. 

Neither  party  I think  should  be  a gainer  or  loser  by  the 
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fact  of  the  filling  in  being  done  by  one  or  the  other,  beyond 
the  fair  cost  thereof.  But  the  result  of  the  two  calculations 
given  above  shew  a widely  different  result.  They  should 
not  vary  beyond  the  £500  cost  of  filling  on  either  side.  If 
done  by  the  owner,  he  has  not  to  pay  the  city  for  it ; if  done 
by  the  city,  he  is  justly  chargeable  therewith. 

In  the  one  case  above,  where  he  does  his  own  filling,  he 
gets  £700  from  the  city.  In  the  other  case,  where  the  city 
spends  the  same  amount  in  filling,  and  he  spends  nothing, 
the  city  gets  only  £300. 

It  seems  to  me  that  the  right  course  is — the  100  feet  of 
each  lot  being  worth  £500,  the  owner  of  each  is  credited 
with  £200,  the  excess  in  value  of  the  land  taken  over  the 
land  received.  When  he  has  done  his  own  filling  the  city 
has  no  claim  on  him  therefor.  When  he  has  not  so  done  it, 
he  is  chargeable  with  the  cost,  less  the  £200  credit. 

To  adopt  a different  course  would  place  the  owner  who 
had  done  his  own  filling  at  a vast  advantage  over  his  neigh- 
bour who  had  let  the  city  do  it  for  him.  I am  at  a loss  to 
understand  the  principle  on  which  this  can  be  allowed. 

It  is  worthy  of  remark  that  in  this  fourth  section,  which 
directs  what  the  arbitrators  may  find,  the  language  used 
only  provides  for  two  events,  one  a general  award  in  favour 
of  the  city,  the  other  an  assessment  of  the  amount  payable 
to  the  city  for  filling  in. 

The  objection  taken  to  the  manner  of  execution  of  this 
award  appears  to  me  to  be  very  serious.  It  is  strongly 
urged  on  behalf  of  Leak  that  at  the  last  meeting  of  the  three 
arbitrators,  on  Friday,  October  16th,  they  finally  agreed  (as 
it  were)  to  disagree  : that  all  items  were  discussed  : that 
Manning,  the  dissenting  arbitrator,  was  distinctly  told  of 
the  amounts  of  compensation  determined  on  by  the  other 
two,  and  that  he  clearly  expressed  his  dissent  therefrom  ; and 
they  parted  on  an  understanding  that  they  need  not  further 
discuss  the  matter. 

Had  this  been  so,  and  all  the  sums  then  discussed  and 
agreed  upon,  and  no  substantial  matter  remaining  undeter- 
mined, I think  the  authorities  would  uphold  an  award  so 
made. 

But  after  this  meeting  a formal  request  in  writing  was 
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made  to  Messrs.  Dennis  and  Cumberland,  on  Saturday, 
the  17th,  by  Mr.  Dalton,  earnestly  asking  that  the  amount 
found  on  the  different  heads  of  claim  might  appear  on  the 
face  of  the  award,  so  as  to  enable  his  clients  to  take  the 
opinion  of  the  court  thereon.  This  was  some  days  before  the 
award  was  made.  Manning  swears  that  he  did  not  know  of 
this  letter  being  written  till  after  the  award  was  made,  nor 
was  he  ever  consulted  thereon,  nor  was  the  form  of  the 
award  ever  discussed  between  him  and  his  co-referees,  though 
had  he  known  of  this  letter  he  should  have  desired  to  dis- 
cuss it.  As  they  parted  at  their  final  meeting,  he  says  Mr. 
Dennis  remarked  “ they  would  take  care  to  draw  the  award 
so  that  it  could  not  be  set  aside.”  Manning  further  states 
that  he  never  had  notice  of  any  meeting  to  sign  the  award, 
or  that  it  was  ready  for  signature,  nor  was  he  ever  asked  to 
sign  it.  The  affidavits  of  Messrs.  Dennis  and  Cumberland 
admit  that  they  did  not  think  it  necessary  to  consult  Man- 
ning about  Dalton’s  request.  Mr.  Dennis  swears  that  he 
adopted  this  form  “ advisedly , and  from  frequent  experience 
in  arbitrations .” 

The  award  bears  date  October  19th,  and  professes  to  be 
by  all  three  referees,  though  signed  by  two  only,  and  it 
awards  one  sum  in  bulk  to  Leak. 

It  is  to  be  remarked  that  the  very  fact  of  the  two  arbitra- 
tors refusing  to  particularise  the  amounts  on  the  face  of  the 
award,  as  requested,  has  created  the  chief  difficulty  in  deal- 
ing with  this  application,  and  I can  hardly  look  upon  it  as 
a matter  of  so  little  moment  as  not  to  require  a discussion 
as  to  its  adoption  or  rejection  between  the  three  referees. 
It  was  emphatically  a case  to  which,  to  apply  the  words  of 
Wightman,  J.,  in  Wade  v.  Dowling,  (4  E.  & B.  44,)  “The 
parties  referring  their  differences  have  a right  to  the  joint 
judgment  of  the  arbitrators  exercised  upon  consideration 
up  to  the  last  moment.”  See  also  Helps  v.  Roblin,  (6  C.  P. 
52  :)  Martin  v.  Kergan,  (2  P.  R.  871.) 

I look  upon  it  as  a matter  of  equal  importance  with  that 
of  a request  from  one  of  the  parties  in  difference  to  state  a 
case  for  the  opinion  of  the  court  under  the  common  submis- 
sion. I hardly  think  an  award  could  be  supported  that  was, 
made  by  two  arbitrators  to  whom  such  a request  was  made, 
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and  who  declined  to  accede  to  it,  and  made  their  award  with- 
out ever  informing  their  co-referee  of  any  thing  connected 
therewith. 

I think,  for  the  reasons  already  stated,  this  award  must 
be  set  aside. 

Draper,  C.J. — The  submission  in  this  case  was  made 
under  the  statute  16  Vic.,  ch.  219,  sec.  3,  which  first  pro- 
vides that  the  city  surveyor  shall  declare  by  instrument 
under  seal  the  amount  which  the  owners  of  water  lots  shall 
pay  the  city  for  the  construction  of  the  esplanade  across 
such  lots,  a copy  of  which  instrument  is  to  be  served  on  the 
owner. 

If  the  owner  gives  notice  of  refusal  to  pay  the  sum,  three 
arbitrators  are  to  be  named,  and  their  award,  or  that  of 
any  two  of  them,  shall  be  final  as  the  amount  chargeable 
on  the  said  water  lots  respectively,  and  the  owners  thereof, 
for  such  improvement.  The  act  does  not  provide  for  making 
the  submission  thus  authorised  a rule  of  court.  The  sub- 
mission in  the  present  instance  however  includes  other  sub- 
jects besides  that  above  mentioned,  and  contains  a condi- 
tion that  it  may  be  made  a rule  of  court ; and  even  if  it  did 
not,  the  provisions  of  the  176th  section  of  the  Common  Law 
Procedure  Act  seems  to  give  either  party  power  to  apply 
to  have  it  made  a rule  of  court,  as  it  contains  no  words 
purporting  that  the  parties  intended  that  it  should  not  be 
made  a rule  of  court.  The  Great  Western  Railway  Co.  v. 
Light,  (1  P.  R.  378,)  was  referred  to  as  an  authority  to  shew 
we  had  no  jurisdiction,  but  in  that  case  there  was  no  agree- 
ment that  the  submission  should  be  made  a rule  of  court, 
and  it  was  entered  into  before  the  passing  of  the  Common 
Law  Procedure  Act. 

The  submission  also  involves  matters  arising  under  the 
statute  20  Vic.,  ch.  80,  by  which  extended  powers  are  given 
to  the  corporation  of  the  city  of  Toronto  to  enter  upon  and 
take  lands  for  the  esplanade  to  the  width  of  one  hundred  feet. 
Authority  is  also  given  to  fill  up  and  grade  to  the  level  of 
the  esplanade  the  whole  space  lying  between  the  northern 
limit  thereof  and  the  shore  of  the  bay  of  Toronto  ; “ and 
16  VOL.  XXIII. 
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the  expenses  of  filling  up  and  grading  the  same  shall  be 
ascertained  in  manner  hereinafter  mentioned,  and  shall  he 
re-paid  to  the  ” corporation,  by  the  owners,  &c.,  of  the  land 
on  which  the  grading,  &c.,  shall  be  done.  The  amount  to 
be  paid  to  the  city  is  to  be  ascertained  by  the  city  surveyor 
in  the  manner  provided  by  the  act  16  Vic.,  ch.  219,  in  re- 
spect to  the  esplanade,  and  all  sums  to  the  owners  of  water 
lots  in  fee  for  lands,  &c.,  taken  by  the  city  for  the  purposes 
of  the  esplanade,  as  w^ell  as  the  amount  to  be  paid  to  the 
city  by  the  lesees  or  occupants  of  the  water  lots  for  the 
construction  of  the  esplanade,  or  by  any  party  for  filling  up, 
grading  and  levelling  of  the  space  north  of  the  esplanade  ; 
and  if  the  parties  cannot  agree  it  is  to  be  settled  by  arbi- 
tration as  provided  by  the  former  act. 

The  4th  section  of  this  last  statute  recites,  that  the  pro- 
perty directed  by  letters  patent,  dated  21st  of  February, 
1840,  to  be  conveyed  to  the  owners  of  the  water  lots  therein 
referred  to,  (as  recited  in  the  former  act,)  was  intended  as  a 
compensation  for  the  land  which  might  be  taken  for  the 
esplanade,  and  for  the  expense  of  making  so  much  thereof 
as  should  be  made  on  the  lands  taken  from  the  respective 
owners,  and  enacts  that  the  owners  should  be  respectively 
charged  with  their  shares  of  the  expense  ; and  if  any  owner 
should  be  dissatisfied  with  such  compensation,  his  claim  to  a 
further  allowance,  if  not  agreed  upon,  shall  be  determined 
by  arbitration  as  aforesaid  ; and  the  arbitrators  are  to  take 
into  consideration  the  increased  value  of  the  lots  by  means 
of  the  improvements  contemplated  by  the  acts,  and  the  value 
of  the  strips  of  land  between  the  same  and  the  top  of  the 
bank,  and  of  the  land  covered  with  water  in  front  thereof  to  be 
conveyed  to  the  owners  in  fee  of  the  water  lots  ; and  if  such 
increased  value  of  the  water  lots,  and  the  value  of  the 
strips  of  land  and  portions  of  land  covered  with  water, 
together  with  the  expense  of  constructing  the  esplanade, 
shall  equal  the  value  of  the  land  taken  for  the  esplanade,  it 
shall  be  the  duty  of  the  arbitrators  to  decide  in  favour  of  the 
city  generally ; and  if  it  shall  exceed  the  value  of  the 
land  taken,  then  to  decide  that  such  excess  shall  be  paid 
to  the  city  by  the  water-lot  owners,  in  manner  provided  by 
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the  former  act  for  payment  for  the  construction  of  the 
esplanade. 

By  section  5 all  sums  ordered  to  be  paid  by  the  city  to 
the  owners  of  the  water  lots  shall  be  paid  within  one  year 
from  the  date  of  the  decision  of  the  arbitrators,  or  from  the 
date  of  any  rule  of  court  ordering  the  same,  with  interest, 
and  the  sum  to  be  paid  to  the  city,  by  the  lessees  of  water  lots 
or  others  for  filling  up,  &c.,  shall  be  a charge  upon  the 
lands,  as  provided  by  the  first  act  in  respect  to  the  esplanade. 

Mr.  Dalton  has  very  strenuously  urged  the  first  objection 
on  us.  He  contends  that  the  patent  of  1840,  by  which  the  city 
was  authorised  to  lease  water  lots,  and  to  convey  to  previous 
owners  of  water  lots  certain  strips  of  land  adjacent  thereto, 
and  also  additional  portions  of  land  covered  with  water, 
expressly  required  that  the  water  lots  leased  should  be 
filled  up  at  the  lessees’  expense,  to  the  height  of  three  feet 
from  the  water’s  edge  of  the  bay  to  the  south  side  of  the 
esplanade,  and  that  the  leases  should  contain  covenants  from 
the  lessees  to  this  effect ; and  as  to  the  strips  of  land  and  the 
additional  portions,  the  conveyances  thereof  were  to  be  sub- 
ject to  the.  like  conditions,  and  to  all  general  regulations 
as  to  lots  which  were  designated  in  the  patent  by  reference  to 
a map  attached  thereto,  both  in  respect  to  buildings  and  the 
construction  of  the  esplanade  thereon  : that  the  act  16  Vic., 
ch.  219,  as  regards  the  esplanade,  unequivocally  affirms  the 
duty  of  the  owners  of  water  lots,  while  the  act  20  Vic.,  ch. 
80,  declares  that  the  conveyances  to  be  made  under  the 
letters  patent  by  the  city  to  such  owners  were  intended  as 
a compensation  for  the  land  taken  for  the  esplanade  and 
for  the  expense  of  the  construction  thereof,  which  if  done  by 
the  city  was  made  a charge  on  such  lots  ; that  this  expense 
was  thrown  upon  the  owner  by  both  acts,  and  no  part  of  it 
therefore  could  properly  form  a charge  on  the  part  of  the 
owner  against  the  city ; and  that  if,  therefore,  the  arbitra- 
tors had  in  this  case  allowed  to  Leak  any  amount  for  work,&c., 
done  at  his  expense,  in  partially  constructing  the  esplanade 
across  the  water  lot  owned  by  him,  their  award  is  erroneous 
and  should  be  set  aside.  And  he  desires  to  establish  that  this 
error  had  been  committed  by  the  evidence  given  before  the 
arbitrators,  a verified  copy  of  which  is  attached  to  his  affida- 
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vit,  and  by  the  affidavits  of  all  three  arbitrators,  one  filed  by 
him,  the  other  two  on  shewing  cause ; and  that  an  award  may 
be  set  aside  for  mistake  or  error  if  admitted  by  the  arbitra- 
tors. See  Heming  v.  Swinnerton,  (1  Coop.  C.  C.  419,)  citing 
Nichols  v.  Chalie. 

He  cannot  point  out  any  thing  wrong  on  the  face  of  the 
award,  and  he  therefore  in  effect  asks  us  to  follow  the  case 
of  In  re  Hall  and  Hinds,  (2  M.  & Gr.  847,) where  the  court 
set  aside  the  award  for  a gross  mistake  of  the  arbitrators,  as 
equivalent  to  misconduct  on  their  part,  though  not  apparent 
on  the  award.  This  case  is  spoken  of  approvingly  by  Lord 
Denman , C.J.,  in  Hutchinson  v.  Shepperton,  (18  Q.  B.  955,) 
but  though  it  has  not  that  I am  aware  been  expressly  over- 
ruled, it  is  certainly  shaken  by  the  decisions  and  observa- 
tions in  Phillips  v.  Evans,  (12  M.  & W.  809,)  Hodgkinson  v. 
Fernie,  (8  C.  B.  N.  S.  189,)  and  Hodge  v.  Burgess,  (8  H.  & 
N.  293.)  See  also  Lancaster  v.  Hemington,  4 A.  & E.  345.) 
The  rule  now  adopted  in  courts  of  law  seems  to  be,  that  an 
award  good  on  its  face  is  not  to  be  set  aside  on  the  ground 
of  mistake  alone. 

If  our  power  to  interfere  was  more  extensive,  (and  I 
assume  the  agreement  in  the  submission  that  it  shall  be 
made  a rule  of  court  gives  us  jurisdiction,)  we  should  still 
have  to  determine  that  the  alleged  mistake,  if  established  in 
fact,  is  a mistaken  construction  in  the  terms  of  the  acts. 

The  first  act  authorises  an  arbitration  to  determine  the 
sum  which  the  owner  of  a water  lot  is  to  pay  the  city  for 
constructing  the  esplanade  across  his  lot,  when  he  fails  to 
do  so  ; and  it  certainly  provides  no  reimbursement  to  the 
owner  beyond  a conveyance  of  land  and  land  covered  with 
water  under  the  patent  of  February,  1840. 

The  second  act  (20  Yic.,  ch.  80,  sec.  4)  declares  that  the 
property  directed  by  these  letters  patent  to  be  conveyed  to  the 
owners  of  water  lots  was  intended  as  a compensation  for  the 
land  which  might  be  taken  for  the  esplanade,  and  for  the 
expense  of  conducting  the  same  across  the  several  lots.  And 
then — after  enacting  ‘ ‘that  the  owners  be  respectively  charged 
with  their  respective  shares  of  such  expense,”  (a  matter  pro- 
vided for  by  the  first  act.) — it  authorises  an  arbitration  be- 
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tween  the  city  and  any  water-lot  owner  dissatisfied  with  the 
compensation  already  provided,  giving  certain  specific  direc- 
tions as  to  the  course  to  be  followed  by  the  arbitrators. 

The  apparent  meaning  of  the  enacting  part  of  this  section 
of  the  act  I take  to  be,  that  the  arbitrators  are  to  charge 
against  the  water-lot  owner, 

1.  The  increase  in  the  value  of  his  water  lot  “ by  means 
of  the  improvements  ” contemplated  by  this  act : 

2.  The  value  of  the  strips  of  land  between  the  same  ( i.e ., 
Ihe  water  lot)  and  the  top  of  the  bank  : 

3.  The  value  of  the  land  covered  with  water  in  front 
thereof,  (i.e.,  of  the  water  lot,)  to  be  conveyed  to  the  owner 
of  such  lot  under  the  provisions  of  the  first  act. 

If  these  three  amounts,  “ together  ivith  the  expense  of  con- 
structing the  said  esplanade,  shall  equal  the  value  of  the  land 
taken  for  the  esplanade,  it  shall  be  the  duty  of  the  arbitra- 
tors to  decide  in  favour  of  the  city  generally ; and  if  it  shall 
exceed  the  value  of  the  land  taken,  then  to  decide  that  such 
excess  shall  be  paid  to  the  city  by  the  said  water-lot  owners,” 
in  manner  provided  by  the  first  act  for  payments  to  the  city 
for  the  construction  of  the  esplanade.  I understand  this 
last  passage  thus  : if  the  three  amounts,  together  with  the 
cost  of  constructing  the  esplanade,  exceed  the  value  of  the 
land  taken,  the  arbitrators  must  award  the  excess  to  be  paid 
by  the  water-lot  owner  to  the  city. 

The  enacting  part  of  this  section,  while  plainly  directing 
an  award,  under  given  circumstances,  in  favour  of  the  city, 
only  inferentially  authorises  one  in  favour  of  the  owner  of 
a water  lot,  by  providing  that  the  claims  of  a dissatisfied 
owner  of  any  such  lot  to  a further  allowance  shall,  if  not 
agreed  on,  be  determined'  by  arbitration.  The  authority  to 
award  in  his  favour  must,  I presume,  be  implied  from  the 
language  used,  but  still  the  positive  directions  as  to  what  the 
arbitrators  are  to  take  into  their  account  clearly  apply  to 
the  whole  subject  matter  of  reference,  and  make  the  expense 
of  constructing  the  esplanade  a charge  against  and  not  for 
the  water-lot  owners,  leaving  nothing  on  their  side  except 
the  value  of  the  land  taken  from  them,  ^s  to  which  the 
second  section  has  already  provided  for  an  arbitration  in 
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case  of  dispute.  But  this  appears  to  be  at  variance  with  the 
preamble,  which  asserts  that  the  property  to  be  conveyed 
under  the  letters  patent  by  the  city  to  water-lot  owners  was 
intended  as  a compensation  both  for  the  land  taken  and  for 
the  expense  of  constructing  the  esplanade  on  such  water  lot ; 
and  the  enacting  part  immediately  after  provides  an  arbitra- 
tion for  the  owner  dissatisfied  ‘‘with  any  such  compensation.” 

The  second  section,  which  recognises  the  right  of  the  water- 
lot  owners  to  be  paid  for  the  land  taken  on  which  to  con- 
struct the  esplanade,  and  which  provides  for  ascertaining 
the  value  either  by  the  city  surveyor  or  by  arbitration, 
affords  also  an  object  to  which  to  apply  the  words  at  the  be- 
ginning of  the  fifth  section,  “All  sums  of  money  ordered  to 
be  paid  ” by  the  city  “ to  the  owners  of  the  said  water  lots 
in  fee  shall  be  paid  within  one  year  of  the  date  of  the  de- 
cision of  the  arbitrators  but  it  does  not  help  to  remove  the 
incongruity  between  the  different  parts  of  section  4,  in  which 
the  apparently  plain  direction  to  place  the  expense  of  con- 
structing the  esplanade  against  the  value  of  the  land  taken 
from  the  water-lot  owner,  seems  opposed  to  the  intention 
stated  as  to  the  property  directed  by  the  letters  patent  to 
be  conveyed  to  him. 

It  is  not,  in  my  view,  necessary  to  resolve  this  question, 
in  order  to  dispose  of  the  first  objection  taken  by  Mr.  Dalton. 
The  facts  necessary  to  raise  it  do  not  appear  on  the  face  of 
the  award,  and  admitting  that  if  the  mistake  be  pointed  out 
by  the  affidavit  of  the  arbitrator,  the  court  will  sometimes 
interfere  (Hutchinson  v.  Shepperton,  18  Q.  B.  955,)  the 
affidavits  of  those  arbitrators  by  whom  the  award  was  made 
disclaim  any  mistake  or  injustice ; and  after  the  conflict  of 
authority  has  settled  down  into  the  rule  previously  enunci- 
ated, I am  disinclined  to  adopt  new  distinctions  to  evade 
its  application. 

Great  reliance  has,  however,  been  placed  on  In  re  Brog- 
den  and  the  Llynvi  Valley  Bailway  Company,  (9  C.  B. 
N.  S.  299,)  as  in  effect  deciding  that  in  a case  analogous 
to  the  present  the  court  had  power  to  set  aside  the  award 
upon  grounds  not  apparent  on  its  face,  because  they  did  not 
dispose  of  the  case  on  that  objection,  which  was  raised  by 


CITY  OF  TORONTO  AND  LEAK. 


247 


Brogden’s  counsel,  and  was  contested  by  the  counsel  for  the 
railway  company ; and  that  the  proper  inference  is,  that  the 
court  would  not  have  troubled  themselves  to  inquire  into  the 
merits,  unless,  if  the  merits  had  been  with  the  company, 
relief  could  have  been  granted.  The  counsel  for  the  rail- 
way advanced  this  proposition — that  admitting  the  general 
rule  that  the  court  will  not  interfere  for  a mistake  of  arbi- 
trators, whether  of  fact  or  law,  which  did  not  appear  on  the 
face  of  the  award,  yet  that  these  references  under  the  Lands 
Clauses  Consolidation  Act  constituted  an  exception,  because 
the  parties  to  such  references  were  compelled  to  submit  to 
arbitration,  and  had  no  means  of  agreeing  beforehand  what 
subjects  should  be  submitted,  the  statute  having  settled  this. 
I believe  there  is  no  case  which  affirms  this  proposition 
directly,  and  I think  it  but  reasonable  to  hold  that  if  the 
court  there  meant  to  lay  it  down  for  the  first  time,  they 
would  have  said  so,  and  made  it  at  least  one  ground  for 
their  judgment ; but  they  do  not  say  one  word  on  this  point, 
but  decide  against  the  company  on  the  facts ; and  Erie , C. 
J.,  at  the  close  of  his  judgment,  expressly  states  that  it  pro- 
ceeds on  the  view  taken  by  the  court  of  the  affidavits  on 
both  sides.  The  reporter  certainly  did  not  understand  the 
court  to  mean  more  than  they  expressed,  for  he  condenses  the 
decision  thus  : — Held,  that  it  did  not  appear  upon  the  face 
of  the  award  that  the  umpire  had  exceeded  his  jurisdiction.” 
One  of  the  arguments  of  the  counsel  for  the  company  was, 
that  the  37th  section  of  the  Lands  Clauses  Consolidation  Act 
shewed  that  the  jurisdiction  of  the  courts  was  not  intended 
to  be  ousted  as  to  matters  of  substance,  for  that  section  pro- 
vides that  no  award  shall  be  “ set  aside  for  irregularity  or 
error  in  matter  of  form.”  Whatever  may  be  the  worth  of 
that  argument,  it  does  not  help  the  present  case,  for  the 
statutes  now  under  consideration  contain  no  such  provision, 
while  they  do  declare  that  an  award  made  under  their 
authority  shall  be  final.  In  this,  case,  however,  as  already 
noticed,  the  submission  goes  beyond  these  statutes,  as  it  is 
made  by  bond  containing  an  agreement  that  it  may  be  made 
a rule  of  court.  If  it  is  to  be  treated  as  a submission  under 
the  statute  of  Wm.  III.,  the  general  rule  applies ; if  under 
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the  special  acts,  either  the  legislature  have  made  the  award 
final,  or  it  is  embraced  within  the  same  general  rule. 

The  second  objection  is  untenable,  as  all  charges  of  fraud 
or  corruption  are  expressly  disclaimed.  If  it  was  intended 
to  complain  of  more  than  is  involved  in  moving  against  the 
verdict  of  a jury  for  excessive  damages,  the  objection  should 
have  been  so  expressed  : that  is,  if  the  value  adopted  by  the 
arbitrators  in  favour  of  Leak  is  so  extravagant  as  to  afford 
evidence  of  corruption  or  partiality,  the  award  should  have 
been  attacked  on  that  ground. 

The  third  objection  is  not,  I think,  sustainable  to  the 
extent  of  setting  the  award  aside.  The  arbitrators  have 
clearly  exceeded  their  authority,  according  to  section  5 of 
the  act  20  Vic.,  by  ordering  the  city  to  pay  the  sum  awarded 
forthwith  ; but  this  direction  may  be  set  aside.  To  this 
extent  the  award  is  bad,  but  the  objectionable  part  appears 
to  me  separable  from  the  residue. 

As  to  the  last  objection,  I think  that  the  affidavits  of  the 
three  arbitrators  establish  that  they  had  discussed  all  the 
matters  on  which  they  were  or  believed  themselves  to  be 
called  on  to  award,  and  that  each  was  aware  of  the  judg- 
ment formed  by  the  others  on  the  several  points  ; and  that 
when  Manning  parted  from  the  other  two,  the  disagreement 
between  him  and  them  was  fully  and  finally  understood.  I 
think,  therefore,  the  foundation  for  this  objection  is  taken 
away.  I refer  to  White  v.  Sharp,  (12  M.  & W.  712,)  In  re 
Pering  and  Keymer  (8  A.  & E.  245)  In  re  Templeman  and 
Eeed,  (9  Dowl.  962.) 

A letter  written  by  a counsel  for  either  party  is  not  more 
than  if  he  had  found  the  two  arbitrators  together,  and  had 
just  before  the  execution  of  the  award  addressed  them  to 
the  same  effect.  It  advanced  no  new  fact  or  evidence. 

On  the  whole,  I am  of  opinion  that  so  much  of  the  award 
as  directs  the  payment  to  Leak  “ forthwith  ” must  be  set 
aside,  and  that  the  rule  must  be  discharged  as  to  the  residue. 

It  is  not  without  reluctafice  that  I have  arrived  at  this 
conclusion.  The  disregard  of  the  request  contained  in  Mr. 
Dalton’s  letter  was  strictly  speaking  a matter  within  the 
discretion  of  the  arbitrators,  though  a compliance  with  it 
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would  only  have  afforded  an  opportunity  for  correcting  any 
error  into  which  the  arbitrators  might  inadvertently  have 
fallen.  There  are  some  statements  in  the  affidavits  leading 
to  the  conclusion  that  one  at  least  of  the  two  arbitrators  who 
made  the  award  did  not  desire  to  furnish  any  facility  for 
reviewing  the  decision,  even  although  possibly  it  might  be 
in  opposition  to  the  spirit  of  the  statutes  or  productive  of 
great  injustice.  The  rule,  however,  does  not  found  any 
specific  objection  on  this,  and  we  cannot,  I think,  therefore 
assume  that  it  really  does  afford  a substantial  ground  for 
impeaching  the  award.  It  is  for  the  legislature,  not  for  the 
courts,  to  determine  whether  in  awards  made  upon  submis- 
sions of  this  character  the  items  allowed  or  rejected  on  either 
side  should  be  stated  by  the  arbitrators  for  the  information 
of  parties. 

I have  not  failed  to  consider  the  observations  made  on  the 
ground  that  the  submission  was  compulsory  in  the  case  of 
the  Great  Western  Eailway  Company  v.  Baby,  (12  U.  C.  B. 
106,)  where  the  court  did  set  aside  the  award  on  the  ground 
that  the  arbitrators  had  not  conformed  to  the  statute  in 
making  their  estimate,  but  made  the  company  pay  most 
extravagantly  for  the  expected  advantage  of  an  immense 
trade  which  the  railway  was  expected  to  bring,  and  for  the 
enhancement  of  the  value  of  the  plaintiff’s  property  by  that 
trade.  The  objection  certainly  only  appeared  on  the  affida- 
vits, but  the  exorbitance  of  the  amount  awarded  was  pointed 
out  in  the  rule  as  evidence  of  corruption  in  the  arbitrators, 
which  is  not  charged  before  us.  In  that  case  the  court  was, 
I may  say,  startled  with  the  award,  which  gave  more  pounds 
for  the  land  than  it  would  have  produced  shillings  if  sold  at 
that  time,  or  probably  at  any  time  since,  but  the  case  was 
not  decided  on  the  ground  that  being  a compulsory  submis- 
sion the  court  would  apply  other  principles  of  decision  than 
those  which  govern  in  respect  to  awards  generally,  nor  have 
I found  any  case  going  that  length.  It  is  to  be  observed, 
also,  that  in  that  case,  the  act  incorporating  the  company 
expressly  gave  power  to  the  courts  to  review  the  award. 

In  re  Penny  (7  E.  & B.  660)  affords  perhaps  the  nearest 
analogy.  There  the  court  set  aside  an  inquisition  and  find- 
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mg  of  a jury  on  its  being  shewn  upon  affidavit  that  they  had 
awarded  compensation  on  a claim  as  to  which  they  had  no 
jurisdiction;  but  in  my  humble  judgment  it  only  requires  to 
read  the  case  attentively  to  perceive  that  it  is  decided  upon 
reasons  not  applicable  to  this. 

I refer  also  to  Martin  v.  Kergan,  (2  P.  B.  878,)  In  re 
Bluck  and  Boyes,  (22  L.  J.  C.  B.  178,)  Knight  v.  Burton, 
(6  Mod.  231,)  Dy.  183,  in  margin. 

Buie  absolute. — Draper , C.J.,  dissenting. 


The  Queen  v.  Greenwood. 

Arson — Attempt  to  burn  prisoner' s own  house — Form  of  indictment — Intent — 
Evidence  to  shew  the  act  unlawful  and  malicious. 

In  an  indictment  for  arson  it  is  unnecessary  to  charge  any  intent,  as  our 
statute  (differing  from  the  English  act)  does  not  make  the  intent,  part  of 
the  crime. 

This  omission,  however,  if  a defect,  would  not  be  ground  for  a new  trial, 
under  Consol.  Stats.  U.  C.,  ch.  113. 

The  prisoner  being  indicted  for  unlawfully  and  maliciously  attempting  to 
burn  his  own  house  by  setting  fire  to  a bed  in  it,  it  appeared  in  evidence 
that  the  dead  body  of  a woman  was  in  the  bed  at  the  time;  that  her  death 
had  been  caused  by  violence : that  she  had  been  recently  delivered  of  a 
child,  whose  body  was  found  in  the  kitchen;  and  that  she  had  lived  in 
the  house  since  it  had  been  rented  by  the  prisoner,  who  frequently  went 
there  at  night.  It  was  also  shewn  that  the  prisoner  had  been  indicted 
for  the  murder  of  this  woman  and  acquitted,  and  the  record  of  his  ac- 
quittal was  put  in.  This  evidence  was  objected  to  as  tending  to  prejudice 
the  prisoner’s  case  ; but, 

Held,  admissible,  for  the  house  being  the  prisoner’s,  it  was  necessary  to 
shew  that  his  attempt  to  set  fire  to  it  was  unlawful  and  malicious,  and 
these  facts  might  satisfy  the  jury  that  the  murder  being  committed  by 
another,  the  prisoner’s  act  was  intended  to  conceal  it, 

The  indictment  contained  three  counts,  on  the  first  and 
third  of  which  there  was  a verdict  of  not  guilty.  The 
prisoner  was  convicted  upon  the  second,  which  was  as  fol- 
lows : 

“ And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  William  Greenwood  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  city  of  Toronto 
aforesaid,  feloniously,  unlawfully,  and  maliciously  did  at- 
tempt, by  then  and  there  setting  fire  to  a certain  bed  and 
bedstead  then  being  in  the  house  next  hereinafter  mentioned, 
feloniously,  unlawfully,  and  maliciously  to  set  fire  to  a certain 
house  of  the  said  William  Greenwood,  situate  at  the  city  of 
Toronto  aforesaid,  against  the  form  of  the  statute  in  such 
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case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  Crown  and  dignity.” 

On  the  first  Saturday  of  this  term,  M.  C.  Cameron,  Q.C., 
applied  for  a rule  nisi  for  a new  trial,  the  verdict  being  con- 
trary to  law  and  evidence,  and  for  the  reception  of  improper 
evidence,  which  reception  was  in  receiving  evidence  to 
establish  that  Catherine  Walsh  had  been  murdered,  and 
connecting  the  prisoner  therewith ; the  murder  being  an 
entirely  distinct  offence,  and  the  prisoner  having  been 
acquitted  on  the  charge  of  murder,  connecting  him  therewith 
was  creating  a prejudice  against  him  in  the  minds  of  the 
jury ; and  because  the  count  charging  the  defendant  with 
an  attempt  to  set  fire  to  his  own  house  does  not  allege  any 
intent,  and  an  attempt  to  set  fire  to  a house  of  the  prisoner 
would  not  at  common  law,  nor  by  statute,  be  a felony,  un- 
less done  with  an  intent  to  defraud,  and  the  conviction  is 
therefore  illegal ; and  because  an  attempt  to  set  fire  to  a 
house  by  that  name  is  not  a felony. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  statute  on  which  this  indictment  is  framed — Consol. 
Stat.  C.,  ch.  93,  section  13 — enacts,  that  “ If  any  person 
unlawfully  or  maliciously  by  any  overt  act  attempts  to  set 
fire  to  any  building  or  vessel,  or  to  any  stack,”  &c.,  &c., 
“ and  with  such  intent  that  if  the  offence  were  complete  the 
offender  would  be  guilty  of  felony,  and  liable  to  be  imprisoned 
in  the  Penitentiary  for  any  term  not  less  than  two  years, 
he  shall,  although  such  building,”  &c.,  “ be  not  actually  set 
on  fire,  be  guilty  of  felony.” 

The  fourth  section  of  the  same  act  is,  that  “ If  any  per- 
son unlawfully  and  maliciously  sets  fire  to  any  church, 
chapel  or  meeting-house  for  the  exercise  of  any  mode  or 
form  of  religious  worship  whatever,  or  to  any  house,  stable, 
coach-house,  outhouse,  warehouse,  office,  shop,  mill,  malt- 
house,  hop-oast,  barn,  or  granary,  or  to  any  building  or 
erection  used  in  carrying  on  any  trade  or  manufacture  or 
any  branch  thereof,  whether  the  same  or  any  of  them, 
respectively,  be  then  in  the  possession  of  the  offender,  or  in 
the  possession  of  any  other  person,  such  offender  shall  be 
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guilty  of  felony,  and  shall  be  imprisoned  in  the  penitentiary 
for  the  term  of  his  natural  life,  or  for  any  term  not  less  than 
two  years,  or  be  imprisoned  in  any  other  prison  or  place  of 
confinement  for  any  term  less  than  two  years.” 

Now  as  to  the  evidence.  There  was  very  strong  and 
clear  proof  of  the  facts  stated  in  the  indictment.  The 
prisoner  was  the  lessee  of  the  house,  and  had  entered  into 
possession  of  it ; and  as  to  the  attempt  to  set  fire  to  it  by 
setting  fire  to  the  bed  and  bedstead,  unless  the  jury  dis- 
believed the  witnesses  there  was  no  room  for  doubt.  If  this 
were  done  unlawfully  and  maliciously,  the  indictment, 
framed  as  it  is,  is  proved. 

We  have  not  seen  any  reason  to  dissent  from  the  law  as 
stated  in  the  Queen  v.  Bryans,  (12  C.  P.  166,)  in  the  words 
following  : “ Primd  facie , the  setting  fire  to  any  house  is 
unlawful  and  malicious,  and  consequently  a felony.  When 
it  comes  out  that  the  house  was  the  property  of  the  person 
setting  fire  to  it,  something  more  must  be  proved  to  make 
the  act  unlawful  and  malicious,  and  proof  that  the  act  might 
or  would  be  an  injury  to  or  a fraud  upon  any  person,  and 
that  the  accused  acted  with  that  intent,  would  establish  the 
unlawfulness  and  maliciousness  of  the  act. 

In  this  case  the  indictment  states  the  house  to  be  that  of 
the  prisoner,  and  as  a man’s  setting  fire  to  his  own  house  is 
not  necessarily  an  unlawful  or  malicious  act,  it  becomes  neces  - 
sary  to  give  evidence  to  fasten  that  character  upon  it.  It 
appears,  on  examining  the  evidence,  though  the  fact  is  not 
so  distinctly  and  prominently  brought  out  as  it  should  have 
been,  that  the  house  in  question  was  so  closely  adjoining  to 
another  house,  both  being  of  wood,  and  the  space  between 
the  two  being  only  a few  inches,  that  it  would  be  next  to 
impossible  that  the  one  should  be  burnt  without  also  burn- 
ing the  other.  But  there  was  also  further  evidence  given, 
that  the  dead  body  of  Catharine  Walsh  was  lying  on  the  bed 
to  which  fire  had  been  set : that  her  death  was  caused  by 
violence  : that  she  had  been  recently  delivered  of  a child, 
the  body  of  which  was  also  found  in  the  kitchen : that 
she  was  an  inmate  of  this  house  since  the  prisoner  had 
rented  it,  and  that  he  went  there  frequently  at  night.  It 
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was  proved  further,  that  the  prisoner  had  been  indicted  for 
the  murder  of  Catherine  Walsh,  and  had  been  acquitted, 
and  the  record  of  acquittal  was  put  in.  This  record  put 
beyond  all  doubt  and  question  the  prisoner’s  innocence  of 
having  murdered  her,  but  it  did  not  touch  the  question  that 
her  death  had  been  occasioned  by  the  felonious  act  of  some 
other  person ; and  therefore,  if  the  evidence  satisfied  the 
jury  of  that  fact,  and  that  the  prisoner  actually  knew  it, 
and  lastly,  that  he  attempted  to  set  fire  to  the  house  in  order 
to  destroy  the  evidence  of  this  felony,  we  feel  no  doubt  that 
this,  at  all  events,  would  prove  that  the  setting  fire  to  the 
house  was  unlawful  and  malicious,  for  it  would  prove  him 
to  be  accessory  after  the  fact  to  that  felony. 

Adopting  this  conclusion,  it  determines  adversely  to  this 
motion  the  abjections  that  the  verdict  is  against  law  and 
evidence,  and  that  evidence  was  improperly  admitted. 

The  remaining  objection  is  to  the  form  of  the  count.  As 
already  pointed  out,  our  statute,  in  defining  the  offence  of 
arson,  says  nothing  about  any  intent  to  injure  or  defraud. 
Under  the  English  statute,  such  an  intent  must  be  charged, 
because  it  is  made  a substantial  part  of  the  crime  ; but  as 
that  reason  does  not  hold  good  with  us,  we  see  no  sufficient 
ground  for  holding  that  it  need  form  part  of  an  indictment 
under  our  statute.  It  may  or  may  not  become  necessary 
to  prove  an  intent,  in  order  to  establish  that  the  act  was 
unlawful  and  malicious. 

It  does  not  appear  from  the  report  of  the  case  that  any 
objection  was  taken  at  the  trial  to  the  form  of  the  indict- 
ment, either  by  motion  to  quash  the  indictment  or  count,  or 
to  direct  a verdict  for  defendant  on  the  count,  or  to  arrest 
the  judgment  after  the  prisoner’s  acquittal  on  the  other  two 
counts  and  his  conviction  upon  this.  If  the  objection  had 
been  thus  raised,  the  learned  judge,  if  he  felt  any  doubt  upon 
it, might  and  no  doubt  would  have  reserved  the  question  for  the 
consideration  and  judgment  of  one  of  the  superior  courts ; 
but  it  does  not  appear  to  us  to  be  a proper  ground  for  mov- 
ing for  a new  trial.  In  a civil  cause  new  trials  are  not  granted 
because  the  declaration  would  be  held  bad  on  demurrer,  or 
on  motion  in  arrest  of  judgment ; and  the  right  to  apply  for  a 
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new  trial  in  criminal  cases  is,  in  the  words  of  the  statute, 
“ upon  any  point  of  law,  or  question  of  fact,  in  as  ample  a 
manner  as  any  person  may  apply  to  the  superior  courts  of 
common  law  for  a new  trial  in  a civil  action.” — Consol. 
Stat.  U.  C.,  ch.  118.  (a) 


Severn  v.  The  Toronto  Street  Railway  Company. 

Corbett  v.  Taylor. 

In  appeals  from  county  courts,  the  grounds  of  appeal  must  be  stated  in 
the  appeal  books,  independently  of  the  objections  set  out  in  the  rule  nisi 
in  the  court  below. 

In  two  appeals  from  the  county  court  during  this  term — 
Corbett  v.  Taylor,  and  Severn  v.  The  Toronto  Street  Rail- 
way Company — the  appeal  books  entered  contained  no 
grounds  of  appeal,  beyond  the  objections  appearing  in  the 
rules  nisi  taken  out  in  the  court  below,  and  the  court  on 
this  ground  refused  to  hear  the  cases.  Afterwards,  upon  a 
special  application  made  on  a subsequent  day,  the  books 
were  allowed  to  be  amended  and  the  argument  to  take  place 
next  term ; but  as  the  plaintiffs,  who  had  the  verdicts,  were 
respondents,  the  amount  of  the  verdict  in  each  case  was 
directed  to  be  paid  into  court.  The  court,  however,  inti- 
mated that  in  future  the  rule  of  practice  requiring  the 
grounds  of  appeal  to  be  distinctly  stated  in  the  appeal  books 
would  be  strictly  adhered  to,  and  that  the  indulgence 
allowed  in  these  two  cases  would  not  again  be  granted. 


(a)  See  Ryalls  v.  The  Queen,  (In  Error,)  ii  Q,  B.  781  ; and  Campbell  v. 
The  Queen,  (In  Error),  lb.  799  ; which  were  referred  to  by  the  court  as 
explaining  the  grounds  upon  which  their  view  of  these  objections  was 
founded.  A writ  of  Error  was  afterwards  applied  for,  but  refused.  See 
note  (a)  p.  256. 
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Eegina  y.  Greenwood. 

Conviction  for  murder — New  trial  refused — Consol.  Stat.  U.  C.,  ch.  113, 
Construction  of. 

On  motion  for  a new  trial  by  a prisoner  convicted  of  murder  on  circum- 
stantial evidence  only,  Morrison,  J.,  who  tried  the  case,  expressed  himself 
as  not  dissatisfied  with  the  verdict,  and  Draper , C.J.,  having  reviewed 
the  evidence  at  length,  came  to  the  conclusion  that  there  was  enough  to 
go  to  the  jury  and  that  their  finding  upon  it  could  not  be  declared 
wrong.  Hagarty,  J.,  held  that  under  the  statute  a judge  is  called  upon 
only  to  say  whether  there  was  evidence  to  go  to  the  jury,  not  to  express 
any  opinion  as  to  their  verdict  founded  upon  it. 

A new  trial  was  therefore  refused ; and  the  court  declined  to  grant  leave 
to  appeal. 

The  prisoner  was  indicted  as  follows  : — First  count . — 
charging  that  on  the  20th  of  February,  1868,  he  “ did 
feloniously,  wilfully,  and  of  his  malice  aforethought,  kill 
and  murder  the  male  child  of  Agnes  Marshall,  which  male 
child  had  not  any  name  which  is  known  to  the  jurors  afore- 
said.” 

Second  count. — “That  one  Agnes  Marshall,  on  the  20th  of 
February,  1868,”  at,  &c.,  “did  feloniously,  wilfully,  and  of  her 
malice  aforethought,  kill  and  murder  the  male  child  of  the  said 
Agnes  Marshall,  which  male  child  had  not  any  name  which 
is  known  to  the  jurors  aforesaid.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  William 
Greenwood,  before  the  said  felony  was  committed  in  form 
aforesaid,  to  wit,  oh  the  said  twentieth  day  of  February  in 
the  year  aforesaid,  did  feloniously  and  maliciously  incite, 
move,  procure,  aid,  counsel,  hire,  and  command  the  said 
Agnes  Marshall  the  said  felony  in  manner  and  form  afore- 
said to  do  and  commit.” 

Upon  this  indictment  the  prisoner  was  tried  and  convicted 
before  Morrison , J.,  at  the  winter  assizes  for  the  united 
counties  of  York  and  Feel. 

On  the  first  Saturday  in  this  term,  M.  C.  Cameron , Q.C., 
obtained  a rule  nisi  calling  upon  the  Attorney- General  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
new  trial  had,  on  the  ground  that  the  verdict  was  contrary  to 
law  and  evidence,  the  evidence  being  entirely  circumstantial, 
and  it  did  not  as  a whole,  nor  did  any  part  of  it,  disclose  or 
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establish  any  circumstance  not  consistent  with  the  complete 
and  perfect  innocence  of  the  defendant,  (a) 

On  Thursday,  the  11th  of  February,  S.  Richards , Q.C., 
and  John  Bell , Q.C.,  shewed  cause,  and  M.  C.  Cameron , 
Q.C.,  supported  his  rule. 

Draper,  C.J. — This  application  is  made  under  the  con- 
solidated statute  of  Upper  Canada,  ch.  113,  sec.  1,  which 
enacts  that  “when  a person  has  been  convicted  of  any 
treason,  felony  or  misdemeanour,  before  a court  of  oyer  and 
terminer,  or  gaol  delivery,  or  quarter  sessions,  such  person 
may  apply  for  a new  trial  upon  any  point  of  law  or  question 
of  fact,  in  as  ample  a manner  as  any  person  may  apply  to 
the  superior  courts  of  common  law  for  a new  trial  in  a civil 
action.”  Section  11  enacts  that,  “the  court  to  which  an 
application  for  a new  trial  is  made,  shall  have  power  to  hear 
and  determine  the  questions  of  law  and  fact  involved  in  the 
application,  and  shall  affirm  the  conviction  or  order  a new 
trial,  or  otherwise,  as  justice  requires.” 

On  the  part  of  the  prisoner,  I understand  it  to  be  con- 
tended : 1st,  that  there  was  not  evidence  given  which  ought 
to  have  been  left  and  submitted  to  the  jury  as  sufficient  to 
justify  the  conviction  of  the  prisoner,  and  this  is  brought 
before  us  as  shewing  the  verdict  to  be  against  law  ; and  2nd, 


(a)  The  rule  was  also  moved  upon  the  ground  that  the  indictment  in 
the  first  count  charged  the  defendant  as  a principal,  and  in  the  second 
count  as  an  accessory  before  the  fact,  and  the  verdict  being  general,  there 
being  no  evidence  to  sustain  either  count,  it  was  doubtful  on  which  the  jury 
found  their  verdict ; — and  for  insufficiency  of  the  second  count,  in  not  setting 
out  the  means  by  which  the  murder  was  committed,  the  form  used  being 
under  the  statute  authorising  this  short  form  of  indictment  only  where 
the  defendant  is  charged  as  a principal,  and  not  as  an  accessory  before  the 
fact ; and  the  indictment  charging  him  as  an  accessory  should  have  fully 
set  out  the  time,  place,  and  means  of  the  murder. 

The  court  refused  the  rule  on  these  grounds,  holding  that  they  were  not 
such  as  would  support  an  application  for  a new  trial,  but  must  be  taken 
advantageof  by  other  means.  See  the  last  case.  They  intimated,  however, 
that  the  second  objection  taken  was  clearly  untenable.  Upon  the  first 
ground  an  application  was  made  for  a writ  of  error,  but  the  Attorney-Gene- 
ral refused  his  fiat. — See  with  regard  to  the  objection,  Regina  v.  Evans, 
7 Cox  C.  C.  151  ; Regina  v.  Hughes,  8 Cox  C.  C.  278,  1 L.  T.  Rep.  N. 
S.  450,  With  respect  to  the  practice  in  granting  or  refusing  writs  of 
Error,  in  criminal  cases,  see  Ex  parte  Newton,  4 E.  & B.  869,  16  C.  B.  97 ; 
Ex  parte  Lees,  E.  B.  & E.  828;  Steph.  Com.  5th  Ed.,Vol.  IV.,  p.  459; 
ante,  note  (a,)  p.  254. 
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admitting  there  was  some  evidence  for  the  considera- 
tion of  the  jury,  yet  that  the  facts  proved  were  altogether 
consistent  with  the  prisoner’s  innocence : that  it  is  against 
the  weight  of  evidence,  which  is  a question  of  fact  within 
the  meaning  of  the  statute,  and  is  a ground  for  a new  trial 
in  civil  actions. — (Mellin  v.  Taylor,  8 Bing.  N.  C.  109.) 

This  statute  has  given  legislative  authority  for  a proceed- 
ing not  sanctioned  by  the  law  of  England,  as  stated  by  Lord 
Kenyon  in  Rex  v.  Mawbey,  (6  T.  R.  688.)  “ In  one  class 

of  offences,  indeed,  those  greater  than  misdemeanors,  no 
new  trial  can  be  granted  at  all.”  The  first  and  only  case  I 
have  seen  in  which  a new  trial  was  granted  in  a case  of 
felony,  is  that  of  the  Queen  v.  Scaife  et  al.,  (17  Q.  B.  238,) 
which  was  an  indictment  for  robbery  with  violence,  removed 
into  the  Queen’s  Bench  from  the  Hull  borough  sessions  by 
certiorari,  and  a rule  nisi  was  obtained  for  a new  trial  on  the 
ground  of  improper  reception  of  evidence  and  misdirection, 
and  the  rule  after  argument  was  made  absolute.  But 
during  the  argument  not  a word  was  said  as  to  the  court 
granting  a new  trial  in  a case  of  felony  until  after  the 
judges  had  given  their  opinion  in  favour  of  making  the  rule 
absolute,  and  then  it  was  suggested,  that  there  was  a diffi- 
culty as  to  drawing  up  the  rule,  “no  precedent  having  been 
found  for  a new  trial  in  a case  of  felony ,”  to  which  Lord 
Campbell,  C.  J.,  replied,  “ That  might  have  been  an  argument 
against  our  hearing  the  motion.”  In  the  case  of  the  King 
v.  Fowler,  (4  B.  & Al.  273,)  there  had  been  a mis-trial,  and 
a venire  de  novo  awarded,  and  the  court  pointed  out  that  the 
second  trial  was  “ not  to  be  considered  in  the  nature  of 
a new  trial .”  It  was  also  in  a case  of  felony.  We  can  ob- 
tain little  or  no  help  from  English  authority  as  to  criminal 
law  to  help  us  in  deciding  on  the  present  application. 

As  to  the  first  ground  relied  upon,  it  seems  material  to 
enquire  what  were  the  questions  of  fact  presented  for  the 
determination  of  the  jury,  and  whether  there  was  evidence 
sufficient  to  be  left  to  the  jury,  on  which  to  determine  those 
questions. 

[The  learned  Chief  Justice  here  stated  the  following  ques- 
tions as  those  to  be  determined,  and  having  analyzed  the 
17  VOL.  XXIII. 
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evidence  applicable  to  each  in  order,  expressed  his  opinion 
that  upon  all  of  them  there  was  evidence  to  be  submitted  to 
the  jury  : — 1.  Was  Agnes  Marshall  delivered  of  a child  on 
the  20th  of  February,  1868  ? 2.  Was  the  male  child  whose 

body  was  found  the  child  of  Agnes  Marshall  ? 8.  Was  the 

child  born  alive  ? What  was  the  cause  of  its  death  ? 5. 

Was  the  prisoner  the  person  by  whose  means  the  child  came 
to  its  death  ?] 

But  it  is  urged  on  behalf  of  the  prisoner,  that  even  though 
there  was  evidence  which  the  learned  judge  who  tried  the 
prisoner  could  not  but  submit  to  the  jury,  and  although  his 
direction  is  in  no  respect  complained  of,  it  is  the  duty  of  the 
court  on  this  rule  to  examine  the  evidence  to  see  whether 
they  arrive  at  the  same  conclusion  as  the  jury  have  done,  or, 
in  other  words,  whether  the  jury  have  made  right  inferences 
of  fact  from  the  circumstantial  evidence  submitted  to  them. 

In  cases  where  there  is  direct  and  positive  evidence  of  the 
fact  charged,  and  that  evidence  is  contradicted,  it  may  be 
said  that  no  question  but  the  credibility  of  the  witnesses  is 
presented,  and  that  as  credibility  and  weight  of  evidence  are 
entirely  questions  for  the  jury,  their  decision  may  well  be 
deemed  final,  unless  the  judge  who  tried  the  case  should 
express  himself  to  be  dissatisfied  with  the  verdict ; but  that 
where  the  evidence  is  merely  circumstantial,  there  is,  first, 
the  question  whether  the  facts  relied  upon  were  established 
by  the  evidence  ; and,  second,  whether  the  fact  of  guilt  was 
properly  inferrable  from  them ; and  that  in  the  latter  case 
the  court  should  review  the  correctness  of  the  deduction  of 
the  jury. 

I do  not  feel  the  force  of  the  distinction,  nor  do  I see  any 
satisfactory  reason  for  applying  a different  rule.  The  jury 
have  in  either  case  the  same  duty  to  perform ; in  the  latter 
a more  difficult  one,  but  not  the  less  their  duty.  Admitting 
that  “ they  must  decide,  not  whether  these  facts  are  consis- 
tent with  the  prisoner’s  guilt,  but  whether  they  are  incon- 
sistent with  any  other  rational  conclusion,”  (Tay.Ev.  sec.  60,) 
where  they  have  so  decided  it  certainly  cannot  present  a 
less  obstacle  to  the  interference  of  the  court,  than  where  they 
have  simply  decided  that  they  give  credit  to  the  witnesses 
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for  the  prosecution,  and  not  to  those  for  the  defence.  The 
present  is  a case  of  circumstantial  evidence,  and  my  learned 
brother  who  tried  it  has  expressed  no  dissatisfaction  with  the 
verdict.  I do  not  feel  that  I can  declare  it  is  wrong. 

Hagarty,  J. — A very  close  examination  of  this  case  leads 
me  to  the  conclusion  that  there  was  evidence  to  go  to  the 
jury  in  support  of  the  crime  charged  in  the  indictment. 

Desiring  to  avoid  any  expression  of  opinion  as  to  the 
conclusions  I might  personally  draw  from  the  chain  of  facts 
proved,  I think  there  was  reasonable  evidence  that  criminal 
intercourse  had  taken  place  between  the  prisoner  and  Agnes 
Marshall : that  she  was  delivered  of  a child  on  the  20th  of 
February : that  the  body  of  the  child  found  in  the  cesspool 
was  the  child  born  on  that  day  : that  it  was  born  alive,  and 
came  to  its  death  by  foul  play.  The  main  question,  whether 
the  prisoner,  under  all  the  circumstances  in  evidence,  was 
implicated  in  the  murder  of  this  child,  was  in  my  judgment 
a matter  necessarily  to  be  left  to  and  decided  by  the  jury, 
and  by  them  alone.  I think  it  impossible  to  urge  with 
success  that  the  case  proved  by  the  Crown  was  such  that  the 
presiding  judge  could,  either  from  his  own  view  or  on  appli- 
cation of  the  prisoner’s  counsel,  have  held  it  to  be  insuffici- 
ent in  a legal  view  to  be  submitted  to  the  jury. 

I have  given  the  statute  on  which  the  application  for  a 
new  trial  is  founded,  and  the  cases  that  have  arisen  upon  it 
since  its  enactment,  ( a ) all  the  consideration  in  my  power ; 
and  with  a full  sense  of  responsibility  in  the  construction  I 
place  upon  it,  have  formed  the  opinion  that  I am  not  called 
upon  to  review  such  a chain  of  facts  as  this  case  presents, 
for  the  purpose  of  determining  the  conclusion  to  which  they 
lead  my  mind  as  to  the  guilt  or  innocence  of  the  prisoner, 
much  less  to  compel  me  to  state  what  that  conclusion  (if 
any)  may  be. 

I consider  that  I discharge  my  duty  as  a judge  before 
whom  it  is  sought  to  obtain  a new  trial  on  the  ground  of  the 

(a)  See  Regina  v.  Crozier,  17  U.  C.  R.  275;  Regina  v.  Oxentine,  17  U. 
C.  R.  295 ; Regina  v.  Beckwith,  8 C.  P.  274,  277;  Regina  v.  Fitzgerald,  20 
U.  C.  R.  546;  Regina  v.  Gray,  in  appeal  not  yet  reported;  Regina  v. 
Chubbs,  post  p.  263,  note  [a) 
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alleged  weakness  of  the  evidence,  or  of  its  weight  in  either 
scale,  in  declaring  my  opinion  that  there  was  evidence 
proper  to  be  submitted  to  the  jury : that  a number  of  material 
facts  and  circumstances  were  alleged  proper  before  them — 
links,  as  it  were,  in  a chain  of  circumstantial  evidence — 
which  it  was  their  especial  duty  and  province  to  examine 
carefully,  to  test  their  weight  and  adaptability  each  to  the 
other,  and  finally  to  decide  if  a chain  so  formed  were  drawn 
so  firmly  and  closely  round  the  accused  as  to  exclude  all 
reasonable  doubt  of  guilt. 

To  adopt  any  other  view  of  the  law,  would  be  simply  to 
transfer  the  conclusion  of  every  prisoner’s  guilt  or  innocence 
from  the  jury  to  the  judges. 

Cases  of  purely  circumstantial  evidence  form  a very  large 
proportion  of  criminal  trials.  Crime  generally  works  in 
secret,  and  direct  evidence  of  witnesses  to  the  actual  com- 
mission of  the  offence  is  rarely  forthcoming.  A man  is 
found  lying  murdered  on  the  highway  : goods  proved  to 
have  been  stolen  are  found  in  a person’s  possession  ; a 
house  bursts  into  flames  at  midnight : — in  all  these  cases  no 
living  eye  saw  the  crime  committed.  Enquiry  is  com- 
menced, and  a number  of  circumstances  present  themselves, 
some  of  high  importance,  others  apparently  trivial,  and  at 
last  a direct  charge  is  brought  against  some  one  as  the 
guilty  person.  It  is  the  province  of  the  judge  to  see  that 
nothing  is  given  in  evidence  unless  reasonably  connected 
with  the  particular  charge,  &c.,  &c. ; and  at  the  close  of  all 
that  can  he  urged  on  behalf  of  the  prosecution,  if  he  see 
clearly  that  nothing  beyond  mere  suspicion  exists  -against 
the  prisoner — nothing,  in  the  well  understood  legal  phrase, 
“to  goto  the  jury,” — I consider  it  his  clear  duty  so  to  rule. 

But  where  the  judge  cannot  or  ought  not  to  take  the 
responsibility  of  thus  interposing,  the  facts  in  evidence  must 
be  submitted  to  the  jury.  They  are  left  with  proper  ex- 
planation and  comment  to  the  judgment  of  twelve  minds, 
variously  constituted,  differing  in  acuteness  and  tempera- 
ment, and  the  proposition  of  guilt  or  innocence  must  be 
adopted  by  all  with  reasonable  certainty  of  conviction. 

I do  not  think  the  legislature  designed  to  compel  us  to 
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review  this  decision  of  the  jury,  so  as  to  require  it  to  be  as 
satisfactory  to  our  minds  as  it  was  to  theirs,  before  it  can 
be  finally  acted  upon. 

I have  always  considered  that  in  all  criminal  cases,  differ- 
ing as  they  must  essentially  differ  from  civil  disputes 
about  money  or  land,  the  jury  formed  as  it  were  a protec- 
tive barrier  between  the  accused  and  the  judge,  in  the 
painful  duty  of  deciding  on  the  existence  of  guilt.  It  could 
hardly  tend  to  the  maintenance  of  a calm,  well-balanced, 
and  faithfully  impartial  judicial  intellect,  were  the  heavy 
task  imposed  upon  it  of  drawing  from  a series  of  facts  and 
circumstances  the  guilt  or  innocence  of  a fellow  being,  as  a 
matter  of  legal  deduction. 

It  is  needless,  however,  to  enlarge  upon  this  very  painful 
aspect  of  the  question,  as  I do  not  think  the  statute  neces- 
sarily forces  me  so  to  view  it. 

I am  of  opinion,  as  to  the  statute  : — 

1st.  If  we  think  in  law  and  evidence  that  the  case  was 
one  that  the  judge,  either  in  his  own  view  or  on  application 
of  the  prisoner’s  counsel,  should  properly  say  there  was  no 
sufficient  case  for  the  jury,  we  should  order  a new  trial : 

2nd.  If  there  be  a sufficient  case  to  go  to  the  jury,  the 
law  throws  on  them  the  responsibility  of  deciding,  and  we 
are  not  to  assume  their  functions  : 

3rd.  If  the  evidence,  though  sufficient  to  be  submitted  to 
a jury,  be  weak,  and  open  to  a conclusion  favourable  to  the 
prisoner,  then,  if  the  jury  convict,  it  rests  with  the  Execu- 
tive to  deal  with  the  case. 

4th.  I decline  considering  the  case  as  depending  on  the 
view  I might  take  of  the  evidence  if  I had  been  on  the  jury. 

I make  no  remark  respecting  the  admissibility  of  matter 
arising  or  discovered  since  the  trial,  under  the  statute. 
This  case  does  not  call  for  any  decision  thereon.  It  is  not 
suggested  that  on  a second  trial  the  facts  would  be  estab- 
lished in  any  different  form. 

I think  the  rule  must  be  discharged. 

Morrison,  J. — I concur  in  the  views  expressed  by  the 
learned  Chief  Justice  and  my  brother  Hagarty. 
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Upon  the  trial,  at  the  close  of  the  case  for  the  Crown,  I 
thought  there  was  evidence  to  go  to  the  jury,  and  after  the 
fullest  and  most  anxious  consideration  I am  still  of  the  same 
opinion.  I left  the  case  to  the  jury  in  as  favourable  a light 
as  I could  for  the  prisoner.  I cannot  say  I am  dissatisfied 
with  their  verdict. 

I am  of  opinion  that  the  rule  for  a new  trial  should  be 
discharged. 

At  the  conclusion  of  this  judgment,  M.  C.  Cameron , Q.C., 
for  the  prisoner,  asked  for  leave  to  appeal,  under  section  29 
of  the  act  respecting  the  Court  of  Error  and  Appeal,  Consol. 
Stats.  U.  C.,  ch.  18,  urging  that,  according  to  the  judg- 
ment of  Mr.  Justice  Hagarty  at  all  events,  the  court  were 
precluded  from  considering  the  propriety  of  the  verdict  if 
founded  upon  evidence  sufficient  to  go  to  the  jury  : that  the 
prisoner  therefore  had  not  had  the  advantage  of  the  opinion 
of  the  whole  court  upon  the  question  whether  the  evidence, 
though  properly  left  to  the  jury,  was  such  that  a new  trial 
should  be  allowed ; and  that  it  was  of  importance  to  settle 
the  construction  of  the  statute  in  this  respect. 

The  Chief  Justice  said,  for  his  own  part,  he  felt  it  impossi- 
ble to  accede  to  the  application,  as  he  was  unable  to  say 
that  he  felt  even  a latent  doubt  as  to  the  justice  of  the  view 
expressed  by  him  with  regard  to  the  evidence ; and  Mr. 
Justice  Hagarty  remarked  that,  though  for  the  reasons  given 
he  had  abstained  from  giving  any  opinion  upon  the  verdict, 
he  must  not  be  understood  as  expressing  dissatisfaction 
with  the  finding  of  the  jury  : that  the  judgments  just  given 
were  the  result  of  many  anxious  conferences,  and  though 
they  might  be  differently  expressed,  he  believed  no  substan- 
tial difference  of  opinion  existed  upon  any  point  in  the  case. 

The  court  having  retired  to  consult  together  upon  the 
application,  on  their  return  the  Chief  Justice  said  that  they 
had  had  the  advantage  during  the  interval  of  a brief  con- 
ference with  the  judges  of  the  Court  of  Common  Pleas,  who 
it  so  happened  had  before  them  a somewhat  similar  case,  in 
which  they  were  then  about  delivering  judgment : that 
their  views  of  the  statute  were  in  accordance  with  those 
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expressed  in  this  court ; and  that  the  application  therefore 
could  not  be  granted,  (a) 

S.  Richards , Q.C.,  for  the  Crown,  called  the  attention 
of  the  court  to  section  18  of  the  act,  Consol.  Stats.  U.  C., 
ch.  118,  which  enacts  that  in  case  a new  trial  be  refused, 
“the  court  shall  make  such  order  for  carrying  out  the  sen- 
tence already  passed,”  * * “ or  otherwise,  as  justice 

requires and  the  following  form  of  rule  was  afterwards 
approved  of  and  issued  : — ( b ) 

In  the  Queen’s  Bench, 

Hilary  Term , 27 th  Victoria.  Wednesday,  the  seventeenth 
day  of  February , in  the  year  of  our  Lord  1864. 

The  Queen  against  j Upon  reading  the  rule  nisi  granted 
William  Greenwood  [ during  Hilary  Term,  27  Victoria,  on 
for  murder.  ) the  application  of  counsel  for  the  said 
William  Greenwood,  calling  upon  the  Attorney-General  for 
Upper  Canada  to  shew  cause  why  the  verdict  of  guilty 
against  the  prisoner  (the  said  William  Greenwood)  at  the 
last  sittings  of  the  Court  of  Oyer  and  Terminer  and  Gaol 
Delivery  for  the  united  counties  of  York  and  Peel  should  not 
be  set  aside  and  a new  trial  had,  and  upon  hearing  counsel 
for  the  said  prisoner  and  for  her  Majesty  the  Queen,  it  is 
ordered  that  the  said  rule  nisi  be  and  the  same  is  hereby 
discharged,  and  that  said  new  trial  be  refused,  leaving  the 
sentence  already  passed  upon  the  said  William  Greenwood 
to  be  carried  out. 

On  motion  of  Mr.  S.  Richards , Q.O.,  of  counsel  for  the 
Queen. 

By  the  court, 

(Signed,)  C.  C.  Small. (c) 

(a)  The  case  referred  to  is  Regina  v.  Chubbs,  not  yet  reported,  a convic- 
tion for  rape,  in  which  the  Court  of  Common  Pleas  declined  to  interfere 
upon  the  evidence,  as  it  was  sufficient  to  go  to  the  jury,  although  the 
Chief  Justice  intimated  that  his  own  conclusion  upon  it  would  have  been 
different  from  that  which  they  had  arrived  at. 

(b)  See  Mansell  v.  The  Queen,  8 E.  & B.  116. 

(c)  The  prisoner  was  to  have  been  executed  on  the  23rd  of  February,  but 
strangled  himself  with  a towel  in  his  cell  on  the  night  previous. 
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Branigan  v.  Cartwright. 

Money  had  and  received — Want  of  Privity — Failure  of  title 

S.  having  mortgaged  certain  land  to  F.  agreed  to  sell  it  to  the  plaintiff,  and 
went  to  the  office  of  defendant,  who  acted  as  agent  for  F.,  where  S.  exe- 
cuted a bond  to  convey  to  the  plaintiff  on  payment  of  £200  down  and  the 
balance  by  instalments,  and  at  the  request  of  S.  the  plaintiff  paid  this 
£200  to  defendant  for  F.  on  account  of  the  mortgage.  Afterwards,  at 
their  joint  request,  defendant  returned  /50  to  the  plaintiff,  and  S.  having 
released  to  F.  his  equity  of  redemption,  the  plaintiff  sued  defendant  to 
recover  back  the  £150  remaining,  as  money  paid  to  his  use.  Some  evi- 
dence was  given  at  the  trial  to  shew  that  the  title  was  defective. 

Held,  that  the  plaintiff  clearly  could  not  recover,  for  the  money  was  not 
paid  to  defendant  on  any  contract  between  him  and  the  plaintiff,  but  was 
a payment  by  S.  of  his  debt  due  to  F. 

Semble,  that  the  evidence  set  out  below  was  not  sufficient  to  shew  a 
failure  of  title,  but  that  if  it  had  been,  F.  under  the  circumstances,  could 
at  most  have  been  liable  only,  on  receiving  payment  of  his  mortgage,  to 
convey  to  the  plaintiff  such  title  as  he  hud  derived  from  S. 

Declaration  on  the  common  counts.  Flea,  never 
indebted. 

The  particulars  of  demand  were,  “ to  moneys  received  by 
defendant  to  the  use  of  the  plaintiff,  $800,”  and  a credit 
was  given,  “ by  cash  paid  on  account,  $200.” 

The  case  was  tried  at  the  autumn  assizes,  in  1868,  at 
Kingston,  before  the  judge. of  the  County  Court,  sitting  for 
John  Wilson,  J. 

It  appeared  that  on  the  5th  of  January,  1868,  one 
Bichard  Scobell  gave  a bond  to  the  plaintiff  in  a penalty  of 
£750,  conditioned  that  upon  payment  to  him  by  the  plain- 
tiff of  the  sum  of  £200  down,  and  £175  by  four  annual 
instalments,  with  interest,  he  would  convey  to  the  plaintiff  in 
fee  a lot  in  the  city  of  Kingston.  Scobell  had  previously 
mortgaged  this  lot  to  one  Forsyth,  who  was  residing  out  of 
the  province,  and  the  defendant  was  his  authorised  agent. 
The  plaintiff  and  Scobell  went  to  defendant’s  office,  and 
there  this  bond  was  executed,  and  the  plaintiff,  being  aware 
of  the  mortgage  to  Forsyth,  and  at  Scobell’ s request,  paid 
the  £200  to  the  defendant  to  be  applied  in  discharge  there- 
of, and  Scobell  signed  a receipt  for  it  on  the  bond. 

The  “ defendant  acted  as  agent  for  Forsyth,  and  was  to 
deposit  the  money  in  the  Commercial  Bank.”  Such  was 
Scobell’ s evidence ; but  he  said  nothing  to  explain  whether 
this  was  a stipulation  on  his  own  or  on  the  plaintiff’s  part, 
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or  a mere  statement  by  defendant  of  bis  own  intention,  nor 
yet  in  whose  name  or  for  what  object  such  deposit  was  to  be 
made.  At  that  time  the  plaintiff  said  he  was  informed  the 
title  was  not  good,  but  he  would  be  satisfied  if  he  got  a 
warranty  deed  from  defendant  as  attorney  for  Forsyth. 
The  defendant  wrote  a letter  in  the  plaintiff ’s  presence  to 
Forsyth  in  Scotland.  The  plaintiff  asked  how  long  it  would 
take  to  get  an  answer,  and  being  told  eight  or  ten  weeks, 
expressed  himself  perfectly  satisfied  to  wait  that  time.  Not 
very  long  after  the  plaintiff  wanted  to  make  another  pur- 
chase, and  asked  Scobell  to  let  him  have  £50  of  this  £200 
back,  and  to  wait  a year  for  its  re-payment!  Scobell  con- 
sented, and  at  their  joint  request  the  defendant  returned 
£50  to  the  plaintiff.  After  executing  the  bond  to  the 
plaintiff  Scobell  conveyed  all  his  right  and  title  in  the  lot  to 
Forsyth,  he  being  then  mortgagor.  There  was  no  proof  of 
the  time  of  this  conveyance,  nor  what  stipulations  attended  it, 
nor  whether  the  plaintiff  was  then  notified  of  it  in  any  way; 
but  notice  was  given  to  the  plaintiff  by  Scobell,  who  atten- 
ded at  defendant’s  office  some  day  between  the  fourth  and 
twentieth  of  March,  1863,  to  complete  the  papers,  but  the 
plaintiff  did  not  attend.  About  two  months  after  this 
Scobell  told  the  plaintiff  he  had  conveyed  to  Forsyth.  On 
one  occasion,  in  defendant’s  office,  the  plaintiff  said  he  heard 
from  Sir  H.  Smith  that  the  title  was  defective ; and  Sir  H. 
Smith  proved  that  he  had  received  anJ  abstract  of  the  title 
from  the  registry  office,  and  found  it  defective,  and  advised 
against  it,  but  the  ground  of  objection  was  not  stated. 

Another  witness  swore  that  the  lot  had  once  belonged  to 
his  wife,  and  that  Scobell  was  her  father’s  executor,  and 
that  she  was  divorced,  but  his  evidence  went  no  further  to 
affect  the  title.  The  defendant  was  applied  to  give  a deed 
with  a covenant  for  title,  but  refused.  A demand  was  made 
before  action  on  defendant  to  refund  the  £150  to  the  plain- 
tiff. His  solicitor  on  the  10th  of  August,  1863,  replied 
that  defendant  acted  in  the  transaction  merely  as  agent  for 
Forsyth,  and  that  he  could  not  consent  to  rescind  the  agree- 
ment without  Forsyth’s  authority,  and  that  if  the  plaintiff 
chose  to  wait  until  letters  could  be  interchanged  with  that 
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gentleman,  the  affair  might  be  settled  amicably.  This  action 
was  commenced  on  the  14th  of  August,  1863. 

A non-suit  was  moved  for,  and  by  consent  a verdict  was 
given  for  the  plaintiff,  with  leave  reserved  for  the  defendant 
to  move  the  court  to  enter  a verdict  for  him,  if  of  opinion 
that  the  plaintiff  on  the  evidence  given  was  not  entitled  to 
recover. 

In  Michaelmas  Term  S.  Richards , Q.C.,  obtained  a rule 
nisi  accordingly,  on  the  ground  that  there  was  no  privity  of 
contract  between  the  plaintiff  and  defendant,  and  no  evidence 
of  any  contract  express  or  implied  between  them  that 
defendant  should  return  the  money,  as  the  contract  to 
return  the  money  was  between  the  plaintiff  and  Scobell : that 
defendant  was  only  agent  for  Forsyth,  and  was  not  per- 
sonally liable : that  there  had  been  no  failure  in  per- 
forming the  contract  on  defendant’s  part  or  on  Forsyth’s; 
and  that  the  plaintiff  was  not  entitled  to  recover  from 
defendant. 

In  this  term  Sir  II.  Smith,  Q.C.,  shewed  cause,  and  cited 
Tanner  v.  Christian,  4 E.  & B.  591 ; Parker  v.  Winlow,  7 
E.  & B.  942;  Wilson  v.  Zulueta,  14  Q.  B.  405;  Beid  v. 
Dreaper,  6 H.  & N.  813 ; Cook  v.  Wilson,  1 C.  B.  N.  S. 
164  ; Lister  v.  Burnham,  1 U.  C.  R.  419. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  perceive  no  evidence  of  any  contract  directly  made 
between  the  plaintiff  and  defendant. 

The  lot  of  land,  the  subject  giving  rise  to  this  contention, 
seems  to  have  been  the  property  of  Scobell.  He  swears 
that  he  mortgaged  it  to  Mr.  Forsyth,  now  resident  in  Scot- 
land, and  that  he  afterwards  made  a deed  of  it,  by  which 
we  must  understand  a release  of  the  equity  of  redemption, 
to  Mr.  Forsyth.  The  defendant’s  name  is  not  mentioned  in 
connexion  with  these  transactions. 

After  making  the  mortgage,  and  before  releasing  the 
equity  of  redemption,  Scobell  contracted  with  the  plaintiff 
to  sell  him  this  lot.  Neither  the  defendant  nor  Forsyth  are 
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parties  to  this  contract.  The  first  notice  defendant  has  of 
it  is,  that  the  plaintiff  and  Scobell  come  to  his  office,  and  there 
Scobell  executes  the  contract,  and  the  plaintiff  pays  £200 
to  defendant,  as  a payment  pro  tanto  upon  Scobell’s  mort- 
gage to  Forsyth,  and  defendant  being  attorney  for  Forsyth 
receives  the  payment.  This  does  not  make  either  Forsyth 
or  the  defendant  a party  to  any  contract  with  the  plaintiff ; 
but  as  the  plaintiff  was  aware  of  the  mortgage,  his  motive 
in  paying  the  money  to  the  agent  of  the  mortgagee  on 
account  of  the  mortgage  requires  no  explanation.  The 
defendant  at  that  time  was  under  no  obligation  or  liability 
to  the  plaintiff  in  respect  to  that  money.  It  was  money 
specifically  appropriated  by  Scobell  and  the  plaintiff,  and 
was  so  received  by  the  defendant  for  Forsyth.  The  defen- 
dant’s authority  so  to  receive  it  is  not  denied. 

The  defendant  after  this,  at  Scobell’s  request,  returns 
£50  of  this  money  to  the  plaintiff.  It  is  not  pretended  that 
the  defendant  was  under  any  obligation  to  do  this,  or  that  he 
then  entered  into  any  obligation  to  account  to  the  plaintiff 
for  the  remaining  £150. 

But  it  might  be  said — though  no  such  view  was  presented 
to  us  in  the  argument — that  Forsyth,  since  the  release  of 
Scobell’ s equity  of  redemption,  is  sole  owner,  and  that  hav- 
ing accepted  this  release  with  express  notice  (through  de- 
fendant his  agent)  of  Scobell’s  contract  with  the  plaintiff,  he 
Forsyth,  is  bound  to  fulfil  it,  and  that  the  title  being  bad, 
the  plaintiff  has  a right  to  demand  back  his  money  paid  to 
Scobell  as  a deposit,  and  by  him  paid  to  defendant — in  other 
words,  that  the  money  is  to  be  treated  as  a deposit  lying  in 
defendant’s  hands  for  a purchase  of  land  to  which  the 
vendor  cannot  make  a title,  and  therefore  defendant  holds 
the  plaintiff’s  money.  At  least  possibly  the  plaintiff ’s  right 
may  be  rested  on  this  ground.  No  other  is  suggested  which 
appears  worthy  of  being  considered. 

As  to  this,  we  are  not  satisfied  that  if  all  other  difficulties 
were  removed  there  is  sufficient  evidence  of  failure  of  title. 
Our  impression  is  very  strong  the  other  way. 

Waiving  this,  it  appears  to  us  that  the  utmost  claim  that 
the  plaintiff  can  have  upon  Forsyth  is,  that  on  his,  the  plain- 
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tiff,  fulfilling  the  terms  of  his  contract  with  Scobell,  or  at 
least  to  the  extent  of  Scobell’s  mortgage  to  Forsyth,  Forsyth 
shall  convey  all  the  title  he  has  from  Scobell  to  the  plaintiff. 
It  seems  impossible  to  us  to  go  further  as  holding  Forsyth 
liable.  The  plaintiff  still  has  Scobell’s  bond,  and  any  re- 
medy at  law  or  in  equity  which  that  and  the  facts  will  give 
him,  but  we  can  perceive  neither  reason  nor  justice,  law  nor 
equity,  in  holding  that  on  these  facts  Forsyth  is  answerable 
to  make  a good  title  (except  so  far  as  his  own  acts  are  con- 
cerned) either  to  Scobell  or  to  the  plaintiff. 

As  to  the  defendant,  we  look  upon  the  payment  to  him 
not  as  money  paid  upon  any  contract  between  the  plaintiff 
and  him,  either  individually  or  as  agent  for  Forsyth,  but  as 
a payment  by  Scobell  of  a debt  due  to  Forsyth,  out  of  which 
no  liability  to  the  plaintiff  could  arise. 

We  think,  therefore,  the  rule  should  be  made  absolute. 

Eule  absolute. 


Randall  et  al.  v.  Burton  et  al. 

Bond— Action  for  one  instalment — Payment— Second  action — Plea  in  abatement. 

The  plaintiff  sued  on  a bond,  conditioned  for  the  payment  of  money  by 
instalments  to  recover  the  first  instalment,  to  which  defendant  pleaded 
non  est  factum  and  payment.  After  issue  joined,  defendant  paid  the  sum 
then  due ; and  to  another  suit  brought  for  the  non-payment  of  the 
second  instalment,  he  pleaded  in  abatement  the  former  action  as  pending 
for  the  same  cause. 

Held,  that  he  was  entitled  to  succeed,  for,  first,  the  plaintiff  might  have 
proceeded  with  the  previous  action  and  obtained  judgment,  as  the  pay- 
ment after  action  could  not  cure  the  breach  ; and,  secondly,  the  cause 
of  action,  which  is  the  penalty,  was  the  same  in  both  suits. 

The  declaration  stated  that  defendants  by  their  bond 
became  bound  to  the  plaintiffs  in  $8000,  to  be  paid  by  defen- 
dants to  plaintiffs,  which  bond  was  subject  to  a condition  that 
defendants  should  pay  $2782^  in  five  equal  annual  instal- 
ments of  $556^,  with  interest  on  the  whole  amount  from 
time  to  time  remaining  due,  on  the  1st  of  June,  in  each  year, 
until  the  full  amount  should  be  paid,  the  first  payment  to 
become  due  on  the  1st  of  June,  1862,  and  the  second  on 
the  1st  of  June,  1868 ; and  although  the  first  instalment,  due 
on  the  1st  of  June,  1862,  had  been  paid  and  satisfied,  yet 
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the  second  instalment,  with  interest  on  the  whole  unpaid 
principal,  that  is  on  $2226^,  from  the  1st  of  June,  1862, 
was  unpaid. 

Plea. — The  defendants  pray  judgment  of  the  writ  and 
declaration,  because  before  this  suit  the  plaintiffs  issued  a 
writ  of  summons  out  of  this  court  against  the  defendants  in 
an  action  for  the  same  cause  of  action  as  in  the  declaration 
herein  mentioned,  as  by  the  record  and  proceedings  still 
remaining  in  the  said  court  appears  ; and  the  parties  in  this 
and  the  said  former  suit  are  the  same  parties,  and  the  said 
former  suit  is  still  depending  in  the  said  court. — Verifica- 
tion, and  a prayer  that  the  writ,  &c.,  be,  quashed. 

Replication. — The  plaintiffs  admit  so  much  of  the  plea  as 
alleges  that  before  this  suit  they  issued  a summons  out  of 
the  Queen’s  Bench  against  the  defendants  in  an  action,  and 
that  the  parties  in  this  suit  and  the  former  suit  are  the  same ; 
but  the  plaintiffs  say  they  did  not  issue  the  writ  in  the  former 
suit  in  the  plea  mentioned  for  the  same  cause  of  action  as  in 
the  declaration  herein  mentioned,  nor  is  the  former  suit 
depending,  modo  et  forma — concluding  to  the  country.  Issue. 

At  the  trial,  in  November  last,  at  Berlin,  before  Hag  arty, 
J.,  the  plaintiffs’  attorney  proved  that  he  was  plaintiffs’ 
attorney  in  the  former  action,  which  was  brought  on  the 
bond  now  sued  on,  but  for  a different  instalment  than  that 
now  claimed.  A nisiprius  record  produced  was,  the  witness 
said,  the  record  in  the  former  action,  passed  but  not  entered 
for  trial.  The  breach  therein  assigned  was  the  non-payment 
of  the  first  instalment,  which,  with  all  costs  claimed,  was 
paid,  and  the  suit,  as  he  understood,  finally  settled.  He  put 
in  letters  from  the  defendants’  attorneys  in  that  case,  admit- 
ting the  defendants’  liability,  and  enclosing  a check  for 
money  enough  to  pay  the  first  instalment  and  interest  and  a 
sum  for  costs,  but  less  than  the  plaintiffs’  attorney  had 
claimed,  and  he  said  a balance  of  $18  was  subsequently 
paid  into  his  office  about  the  end  of  September,  1862,  but 
during  his  absence.  Another  witness  stated  that  he  had 
paid  this  $18  under  protest,  saying  it  was  too  much,  and 
speaking  of  taxing  the  plaintiffs’  attorney’s  bill. 

By  the  nisi  prius  record  put  in,  it  appeared  that  the 
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former  action  was  begun  on  the  10th  of  July,  1862.  The 
declaration  was  on  the  same  bond,  stating  the  condition  as 
in  the  present  declaration,  and  stating  that  the  sum  of 
$556^,  with  the  interest  on  the  whole  of  the  unpaid  prin- 
cipal from  the  8th  of  April,  1861,  became  due  on  the  1st  of 
June,  1862,  and  was  unpaid.  There  were  also  common 
money  counts. 

The  pleas  were — 1st.  Non  est  factum , to  the  1st  count ; 
2nd,  never  indebted,  to  the  second  count ; and  3rd,  pay- 
ment, to  the  whole  declaration.  Issue  was  joined  on  the 
8th  of  September,  1862. 

A verdict  was  taken  for  the  plaintiffs  for  $3000  debt,  and 
damages  assessed  on  the  breach  $705.40  ; and  leave  was 
reserved  to  defendants  to  move  to  enter  a verdict  for  them, 
if  in  the  opinion  of  the  court  the  plea  was  proved. 

In  Michaelmas  Term,  Burton , Q.C.,  obtained  a rule  nisi 
to  enter  a verdict  for  the  defendants  on  the  leave  reserved, 
citing  Bishop  of  London  v.  McNeil,  9 Ex.  490 ; Stinson  v. 
Branigan,  10  U.  C.  R.  210,  402. 

During  this  term,  S.  Bichards,  Q.C.,  shewed  cause. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

This  is  a plea  in  abatement,  the  substance  of  which  is, 
that  the  plaintiffs  have  already  instituted  in  this  court  a suit 
founded  on  the  self-same  cause  of  action,  which  is  still 
pending.  The  plaintiffs  reply,  admitting  that  they  have 
commenced  a suit  against  the  defendants,  but  denying  that 
it  is  for  the  same  cause  of  action,  and  denying  further  that 
such  suit  is  still  pending. 

As  to  the  latter  point,  a record  was  produced  shewing  the 
pleadings  and  issue  as  above  set  forth,  and  there  was 
evidence  that  the  instalment  demanded,  with  the  interest 
specified  in  the  condition,  was  paid  after  issue  joined, 
together  with  a further  sum  for  the  costs  of  suit,  which  was 
paid  imder  protest  claiming  a future  taxation  ; and  that  was 
all.  Assuming  the  state  of  the  cause  to  be  what  this  record 
shewed,  (and  no  objection  was  raised  as  to  the  sufficiency  of 
the  evidence  for  this  purpose),  then  we  do  not  see  why  the 
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plaintiffs  cannot  proceed  and  obtain  judgment  on  this  bond. 
The  instalment  due,  though  paid,  was  not  paid  before  action 
brought,  and  if  either  solvit  ad  diem  or  solvit  post  diem  had 
been  pleaded,  the  evidence  would  no  more  have  proved  the 
issue  than  it  did  prove  the  general  plea  of  payment,  which 
is  on  the  record.  The  payment  of  the  instalment  and 
interest  after  action  brought  and  issue  joined  cannot  restore 
the  broken  condition,  and  if  this  be  so,  we  are  at  a loss 
to  understand  why  the  plaintiffs  could  not  proceed  with 
that  suit,  and  obtain  judgment  on  the  bond,  the  execution 
of  which  it  appears  has  been  expressly  admitted,  though 
denied  in  pleading. 

But  the  objection,  which  was  resolutely  and  earnestly 
pressed,  was  that  the  two  suits  are  not  for  the  same  cause 
of  action  : that  the  bond  was  subject  to  a condition  to  pay  a 
certain  sum  by  several  instalments : that  the  first  of  them 
only  was  due  when  the  first  suit  was  brought,  and  that  this 
constituted  the  breach,  while  the  bond  constituted  the  con- 
tract, and  that  the  contract  and  breach  together  constitute 
the  cause  of  action  : that  in  the  present  suit  the  breach  is 
the  non-payment  of  the  second  instalment,  the  first  being 
stated  to  have  been  satisfied,  and  that  this  new  breach,  not 
existing  when  the  first  suit  was  brought,  constitutes  with 
the  bond  a new  cause  of  action. 

In  my  humble  judgment  this  is  a fallacy,  which  proceeds 
from  confounding  the  bond  and  the  condition,  which  operates 
as  a defeasance,  with  one  another.  The  plaintiff  is  under  no 
necessity  in  declaring  on  the  bond  to  state  the  condition  ; 
he  need  not,  therefore,  shew  a breach  of  the  condition. 
Indeed,  in  Ashbee  v.  Pidduck,  (1  M.  & W.  569,)  Lord 
Abinger,  C.B.,  says,  “ It  is  not  necessary  to  allege  a breach 
in  the  declaration.  The  plaintiff  has  alleged  quite  sufficient, 
by  shewing  that  the  defendants  were  indebted.  It  is  for 
them  to  shew  that  the  debt  has  been  satisfied.”  If  so,  the 
bond  per  se  discloses  a complete  cause  of  action,  and  if  it 
were  not  subject  to  any  condition,  unless  the  defendant  can 
displace  this  cause  of  action,  the  plaintiff  will  recover  with- 
out stating  any  breach  at  all. 

Here,  however,  the  plaintiffs  in  their  declaration  in  the  first 
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suit  stated  a condition  and  a breach  of  it,  and  there  is  no 
plea  of  performance  or  of  payment  before  action.  The 
plaintiffs,  on  proof  of  the  execution  of  the  bond,  (a  fact 
admitted  in  the  present  action,)  would  be  entitled  to  a judg- 
ment for  the  entire  debt  of  $8000,  and  damages  for  the  de- 
tention of  it.  The  judgment  they  can  only  recover  once, 
for  then  the  bond  transit  in  rem  judicatam.  In  the  present 
suit  they  are  necessarily  seeking  the  same  judgment.  The 
damages  to  be  recovered  on  breaches  of  the  condition, 
whether  assigned  in  the  declaration  or  stated  afterwards, 
are  quite  distinct  from  the  debt  which  by  the  bond  the  de- 
fendants acknowledge  to  owe.  As  long  as  any  part  of  that 
condition  remains  unperformed,  the  plaintiffs  have  a right 
to  recover  a judgment  on  the  bond.  The  plaintiffs  had  that 
right  as  far  as  appears  in  the  first  suit.  The  condition  was 
broken  and  gone,  so  far  as  defeating  that  action  is  con- 
cerned. The  right  continues  if  the  action  brought  to  enforce 
it  is  pending,  and  we  have  already  expressed  our  opinion  on 
that  point. 

We  think,  therefore,  this  rule  should  be  made  absolute. 

Kule  absolute. 


Seymour,  Administrator  of  Herchmer  v.  Graham. 

Lease — Death  of  lessor — Use  and  occupation. 

H.  leased  to  defendant  in  1849,  for  ten  years,  and  died  nine  months  after 
the  expiration  of  the  term,  leaving  rent  for  two  years  of  it  unpaid,  and 
defendant  still  in  possession.  Held,  that  his  executor  might  recover  for 
the  nine  months’  use  and  occupation, as  well  as  the  rent  due  under  the  lease. 

The  declaration  stated  that  Herchmer  in  his  life-time 
by  deed  let  to  defendant  and  others,  and  to  the  survivors  or 
survivor  of  them,  a house  and  land,  being  premises  on  lot 
No.  5,  in  the  first  concession  of  Thurlow,  now  in  the  town 
of  Belleville,  to  hold  for  ten  years  from  the  1st  of  August, 
1849,  at  a yearly  rent  of  £18,  payable  yearly,  and  defen- 
dant covenanted  with  Herchmer  for  the  payment  of  the  rent. 
Averment,  that  at  the  time  of  the  death  of  Herchmer  the 
whole  of  the  ten  years’  rent  was  unpaid,  and  that  since  the 
death  of  Herchmer,  and  up  to  the  present  time,  the  same 
hath  remained  and  still  doth  remain  unpaid. 
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There  was  also  a count  for  the  use  during  Herchmer’s 
life,  and  by  his  permission,  of  certain  messuages  and  lands. 

Pleas. — 1.  Non  est  factum , to  the  first  count.  2.  Never 
indebted,  to  the  second  count.  8.  Payment,  to  the  whole 
declaration. 

The  case  was  tried  at  the  winter  assizes  for  the  city  of 
Toronto,  before  Hagarty,  J.  The  lease  was  proved  as 
stated  in  the  first  count.  It  appeared  that  the  premises 
were  occupied  by  a masonic  lodge,  of  which  defendant  was 
a member,  until  about  a year  before  the  trial.  Herchmer 
died  about  the  9th  of  May,  1860.  By  a receipt  put  in  on 
the  defence  it  appeared  that  the  rent  was  paid  up  to  the 
1st  of  August,  1857,  so  that  two  years’  rent  accruing  during 
the  term  was  due  at  the  time  of  Herchmer’s  death,  and  the 
plaintiff,  as  administrator,  claimed  for  nine  months’  use 
and  occupation  after  the  expiration  of  the  term,  and  before 
Herchmer’s  death. 

The  jury,  under  the  direction  of  the  learned  judge,  gave 
the  plaintiff  a verdict  for  the  two  years’  rent,  <£86,  and 
reserved  leave  to  him  to  move  to  add  £18  17s.  6d.,  under 
the  second  count,  if  the  court  should  be  of  opinion  that  on 
the  evidence  he  was  entitled  to  recover. 

S.  J.  Vankoughnet  obtained  a rule  nisi  on  the  leave 
reserved.  He  cited  Slack  v.  Sharpe,  8 A.  & E.  378,  per 
Patteson,  J. ; Bishop  v.  Howard,  3 D.  & R.  293 ; Waring  v. 
King,  8 M.  & W.  575,  per  Lord  Abinger,  C.  B.;  Packer  v. 
Gibbins,  1 G.  & D.  10 ; Woodf.  L.  & T.,  8th  ed.,  177,  553, 
680,  716  ; Cole  on  Ejectment,  455. 

Crombie  shewed  cause. 

Draper,  C. J.,  delivered  the  judgment  of  the  court. 

We  think  the  rule  should  be  made  absolute.  Suppose 
Herchmer  was  living,  and  the  defendant  ceased  to  occupy 
the  premises  at  any  given  time,  say  three  or  six  months, 
after  the  lease  expired — having  continued  to  occupy  without 
any  objection  on  his  part,  but  without  any  new  contract,  he 
would  have  been  entitled  to  recover  for  use  and  occupation 
as  long  as  defendant  so  continued,  but  no  longer.  The 
18  VOL.  XXIII. 
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liability  to  him  arises  from  the  fact  of  occupation  by  his 
assent,  accruing  de  die  in  diem,  and  so,  when  by  his  death 
his  assent  to  the  occupation  is  put  an  end  to,  the  liability 
to  him  or  to  his  personal  estate  ceases  also.  The  liability 
arises  on  an  implied  contract  between  the  testator,  as  land- 
lord, and  the  defendant,  as  occupant,  and  as  a chose  in 
action  vests  in  the  executor  on  the  landlord’s  death.  See 
Gibson  v.  Kirk  (1  Q.  B.  850,  856.) 

Rule  absolute. 


Konkle  v.  Maybee. 

Mortgage — Lease  by  mortgagor — Ejectment — Month's  notice. 

In  April,  1861,  R.  mortgaged  the  land  in  question  to  defendant  for  $1000, 
payable  on  the  23rd  of  April,  1863,  with  interest  in  the  meantime  half- 
yearly,  covenanting  that  after  default  defendant  might  enter,  that  if  he 
should  make  default  and  defendant  should  after  expiration  of  the  time 
for  payment  have  given  written  notice  demanding  payment,  and  a calendar 
month  should  have  elapsed  without  payment,  defendant  might  enter  and 
lease  or  sell ; and  defendant  covenanted  that  no  sale  or  lease  should  be 
made,  nor  any  steps  taken  by  him  to  obtain  possession,  until  such  notice 
should  have  been  given.  There  was  a proviso  that  until  default  after 
such  notice  R.  might  hold  possession.  In  May,  1861,  defendant  assigned 
this  mortgage  to  the  plaintiff.  R.  in  November,  1862,  being  in  possession, 
leased  to  defendant  for  two  years,  and  in  December  following  he  conveyed 
his  equity  of  redemption  to  the  plaintiff.  Nothing  appeared  to  have  been 
• paid  on  the  mortgage.  In  July,  1863,  the  plaintiff  brought  ejectment. 
Held,  that  the  plaintiff  might  recover  without  having  given  the  month’s 
notice,  for  having  acquired  the  land,  and  lost  his  claim  to  the  debt,  there 
was  no  one  on  whom  a demand  of  payment  could  be  made. 

Ejectment  for  one  acre  and  twenty  perches  in  the  town- 
ship of  Grimsby,  described  by  metes  and  bounds. 

The  plaintiff’s  notice  of  claim  was  under  two  deeds  from 
William  H.  Rogers,  one  in  favour  of  defendant,  the  other 
in  favour  of  plaintiff,  and  under  a deed  from  the  defendant 
to  the  plaintiff.  Defendant’s  notice  of  title  was  under  a 
lease  from  William  H.  Rogers  to  defendant,  dated  the  1st  of 
November,  1862.  The  summons  in  ejectment  was  tested 
on  the  7th  of  July,  1868. 

The  case  was  tried  at  Niagara,  in  October,  1868,  before 
Richards,  C.J. 

The  defendant  was  called  as  a witness  for  the  plaintiff, 
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and  stated  that  he  got  possession  of  the  property  in  question 
from  W.  H.  Rogers. 

By  indenture  dated  the  28rd  of  April,  1861,  William  H. 
Rogers  and  Alice  his  wife,  in  consideration  of  $1000, 
granted  and  sold  to  the  defendant  the  premises  in  question, 
habendum  in  fee,  with  bar  of  the  wife’s  dower ; subject  to  a 
proviso  that  if  Rogers  should  pay  to  defendant  $1000,  with 
interest  at  ten  per  cent.,  the  principal  on  the  28rd  of  April, 
1868,  the  interest  half-yearly  on  the  28rd  of  October  and 
on  the  28rd  of  April  in  each  year,  the  same  should  be  void. 
And  Rogers  covenanted  that  after  default  in  payment  it 
should  be  lawful  for  defendant,  his  heirs  and  assigns, 
peaceably  to  enter  into,  have,  hold,  &c.,  the  premises,  with- 
out the  let,  suit  or  hindrance  of  him,  (Rogers,)  his  heirs  or 
assigns,  or  any  other  person  whomsoever ; and  if  Rogers 
should  make  default  in  paying  the  principal  and  interest, 
and  the  defendant  should,  after  the  time  for  payment  had 
expired,  have  given  notice  in  writing  demanding  payment, 
and  one  calendar  month  should  elapse  after  notice  without 
payment  being  made,  defendant,  his  heirs  and  assigns, 
might  enter  into  possession  and  take  the  rents  and  profits, 
and  make  leases,  and  sell  and  convey  the  premises.  And 
defendant,  for  himself,  his  heirs,  executors  and  administra-  • 
tors,  covenanted  with  Rogers,  that  “ no  sale  or  notice  of 
the  lands,  hereditaments  and  premises,/ shall  be  made  or 
given,  or  any  lease  made,  or  any  steps  taken  for  obtaining 
possession  thereof  by”  defendant,  “until  such  time  as  one 
calendar  month’s  notice  in  writing  as  aforesaid  shall  have 
been  given,”  &c.  Provided,  that  until  default  should  be 
made  in  payment  of  principal  and  interest  after  notice  in 
writing  demanding  payment  of  the  same,  as  before  pro- 
vided, it  should  be  lawful  for  Rogers,  his  heirs  and  assigns, 
to  hold,  &c.,  the  lands,  without  interruption  from  defendant, 
his  heirs  or  assigns  ; and  provided  always  that  until  default 
should  be  made  in  payment  of  the  said  sum  of  $1000,  after 
notice  in  writing  demanding  payment,  Rogers,  his  heirs 
and  assigns,  might  hold,  &c.,  the  lands  without  hindrance 
from  the  mortgagor,  his  heirs  or  assigns. 

On  the  16th  of  May,  1861,  the  defendant  made  an  assign- 
ment of  this  mortgage  to  the  plaintiff  as  a collateral  security. 
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Eogers  continued  in  possession  up  to  the  1st  of  November, 
1862,  and  by  indenture  of  that  date  demised  and  leased  the 
same  premises  to  the  defendant,  habendum  for  two  years 
from  the  date,  at  a rental  of  $120  payable  in  advance. 
Nothing  was  shewn  to  have  been  paid  on  the  mortgage.  In 
December,  1862,  Eogers  conveyed  his  equity  of  redemption 
to  the  plaintiff. 

On  this  evidence  the  defendant  had  a verdict,  with  leave 
to  the  plaintiff  to  move  to  enter  a verdict  for  him. 

In  Michaelmas  Term,  J.  H.  Cameron , Q.C.,  obtained  a 
rule  to  shew  cause  why  the  verdict  should  not  be  entered 
for  the  plaintiff,  pursuant  to  leave  reserved. 

Robert  A.  Harrison,  shewed  cause,  citing  Toronto  Per- 
manent Building  Society  v.  McCurry,  12  C.  P.  582 ; 
Stevenson  v.  Culbertson,  lb.  79. 

Galt,  Q.C.,  supported  the  rule. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  it  quite  clear  this  rule  should  be  made  absolute. 

The  case  is  this — Eogers  being  seised  in  fee,  on  the 
23rd  of  April,  1861,  makes  a mortgage  in  fee  to  the  now 
defendant ; the  principal  money  is  to  be  paid  on  the  23rd 
of  April,  1863,  and  the  interest  half-yearly.  The  mortgage 
contains  a covenant  from  the  mortgagor  that  the  mortgagee 
may  enter  on  default,  and  is  subject  to  a proviso,  that  if 
default  is  made,  and  if  the  mortgagee  shall  after  the  time 
for  payment  is  expired  have  given  notice  in  writing  demand- 
ing payment,  and  a calendar  month  shall  elapse  after  such 
notice  without  payment,  the  mortgagee  may  enter,  receive 
rents  and  profits,  make  lease  and  sell.  And  the  mortgagee 
covenants  not  to  sell  or  lease,  or  take  steps  for  recovering 
possession,  until  such  calendar  month’s  notice  in  writing 
has  been  given.  On  the  16th  of  May,  1861,  the  defendant 
assigns  the  mortgaged  premises  and  his  rights  as  mortgagee 
to  the  plaintiff.  Eogers  continues  in  possession,  but  makes 
default  in  payment  of  the  interest,  and  after  such  default 
makes  a lease  for  two  years,  to  be  computed  from  the  1st 
of  November,  1862,  to  the  defendant,  who  enters.  Neither 
principal  nor  interest  being  paid,  Eogers,  in  December, 
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1862,  conveys  and  releases  his  equity  of  redemption  to  the 
plaintiff,  who  on  the  7th  of  July,  1868,  brings  this  ejectment. 
The  objection  raised  to  his  recovery  is  that  he  has  not  given 
the  notice  in  writing  required  by  the  proviso,  and  therefore 
this  action  is  brought  too  soon — relying  on  the  later  pro- 
viso, that  until  default  shall  be  made  in  payment  after  notice 
in  writing  demanding  payment  as  aforesaid,  &c. 

The  case. of  Wilkinson  v.  Hall,  (8  Bing.  N.  C.  508,)  estab- 
lishes the  doctrine,  that  an  agreement  that  a mortgagor 
shall  remain  in  possession  until  default  is  made  in  payment 
of  interest  or  principal,  operates  as  a re-demise  of  the  mort- 
gaged premises  until  the  day  for  payment  arrives  and  no 
payment  is  made.  There  is  a fixed  period,  at  which  on  a 
given  event,  i.  e.,  non-payment,  the  term  created  by  the  re- 
demise expires.  The  last  proviso  above  referred  to  differs 
in  this  respect,  for  there  is  no  certainty  as  to  the  time  when 
the  event  which  will  determine  the  tenancy  must  happen, 
for  it  is  uncertain  when  the  mortgagee  may  serve  notice 
demanding  payment,  and  the  month  only  begins  to  run 
from  the  service  of  that  notice. 

Independently  of  that  difference,  there  is  another  and 
most  important  one.  The  notice  is  to  be  one  demanding 
payment,  which  necessarily  implies  a right  to  payment  in 
the  party  making  the  demand,  and  a right  in  the  party  on 
whom  the  demand  is  made  to  redeem  the  fee  by  making  the 
payment.  But  in  this  case  the  right  of  redemption  was 
extinguished,  and  the  plaintiff,  though  he  first  derived  title 
under  the  mortgage,  had  acquired  the  land  and  lost  the 
claim  to  the  debt,  and  the  defendant  never  had  the  right  to 
redeem.  No  demand  of  payment  could  therefore  be  effectu- 
ally made,  and  the  want  of  it  cannot,  therefore,  in  our 
opinion,  prevent  the  owner  of  the  land  from  treating  the 
defendant  as  a tenant  at  sufferance. 

The  cases  of  Pinhorn  v.  Souster,  (8  Ex.'768,)  and  Jolly  v. 
Arbuthnot,  (4  DeG.  & J.  224,  5 Jur.  N.  S.  689,)  may  be 
referred  to  with  advantage  as  to  the  operation  and  effect  of 
leases  made  by  mortgagors. 
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Kelly  v.  Bull. 

Seduction. 

A declaration  by  a woman  that  defendant  seduced  her  daughter  and  ser- 
vant, whereby  she  lost  her  services . Held,  good,  either  at  common  law 
or  under  the  statute,  without  alleging  the  father’s  death. 

Declaration. — Mary  Kelly,  by  R.  G.  D.,  “ her  attorney,” 
sues  John  Bull,  who  has  been  summoned,  &c.  “For  that 
the  defendant,  John  Bull,  debauched  and  carnally  knew 
Mary  Kelly,  the  daughter  and  servant  of  the  plaintiff, 
whereby  the  said  Mary  Kelly  became  pregnant  with  child, 
and  the  plaintiff  lost  the  services  of  the  said  Mary  Kelly  for 
a long  time,  and  incurred  expenses  in  nursing  and  taking 
care  of  her,  and  about  the  delivery  of  the  said  child.” 

Demurrer . — That  the  said  action  is  brought  by  the  plain- 
tiff as  the  mother  of  the  said  Margaret  Kelly,  without 
alleging  the  death  of  the  father  of  the  said  Mary  Kelly. 

The  points  marked  in  the  margin  of  the  demurrer  for 
argument  on  the  part  of  the  plantiff  were  : 

1.  That  there  is  not,  upon  demurrer,  any  presumption, 
either  from  the  name  “ Mary  ” or  the  pronoun  used,  that 
the  plaintiff  is  the  mother  ; the  plaintiff  may  be  the  father. 

2.  The  defence  that  the  father  survives,  if  true,  should 
have  been  pleaded,  with  the  other  facts  necessary  to  make 
that  defence,  as  the  declaration,  assuming  it  to  be  under 
the  statute,  shews  a prima  facie  right  in  the  plaintiff. 

8.  But  the  declaration  is  good  at  common  law,  for  it  shews 
the  relation  of  master  and  servant,  the  seduction,  and  the 
consequent  loss  of  service  and  damage. 

McMiehael , for  the  demurrer,  cited  Browne  v.  Smith,  1 
P.  B.  351 ; McLeod  v.  McLeod,  9 U.  C.  K.  881 ; Lake  v. 
Bemiss,  5 C.  P.  430  ; McKay  v.  Burley,  18  U.  C.  R.  251. 

Dalton , contra,  cited  Mabon  v.  Townsend,  1 Dowl.  N.  S. 
634  ; Scott  v.  Soans,  3 East  111  ; Whitfield  v.  Todd,  1 U. 
C.  B.  223  : Chy.  Pig.  I.  273. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

We  do  not  pretend  to  reconcile  all  that  is  said  in  the 
many  cases  in  our  own  courts  since  the  passing  of  the  act 
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respecting  seduction,  but  we  have  neither  heard  nor  read 
any  thing  to  induce  us  to  think  that  this  is  not  a good 
declaration,  either  with  or  without  the  statute.  We  can- 
not understand  why  it  should  be  necessary  to  aver  the  death 
of  the  father.  If  he  be  living,  the  defendant  has  ample 
means  of  availing  himself  of  a defence.  Unless  we  are  pre- 
pared to  hold  that  no  declaration  by  a woman  can  be  good, 
without  averring  either  that  she  never  had  a husband  or 
that  her  husband  is  dead,  we  cannot  give  way  to  defend- 
ant’s argument. 

We  do  not  see  why  the  declaration  is  not  good  at  common 
law,  for  the  loss  of  a servant’s  service. 

Judgment  for  plaintiff  on  demurrer,  (a) 


Wallis,  Executor  of  Samuel  Harrold  v.  Nelson 
Harrold. 

Use  and  occupation. 

Executors  may  sue  for  use  and  occupation  of  testator’s  land  during  his  life- 
time, but  such  action  will  not  lie  where  the  agreement  has  been  that  the 
tenant  should  pay  in  produce,  not  in  money. 

The  declaration  claimed  money  payable  by  defendant  to 
the  plaintiff  for  the  defendant’s  use  during  the  life-time  of 
the  testator,  and  by  his  permission,  of  a messuage  and  lands 
of  the  testator,  and  for  the  defendant’s  use  after  the  death  of 
the  testator,  by  permission  of  the  plaintiff  as  executor,  of  a 
messuage  and  lands  of  the  plaintiff  as  executor  as  aforesaid — 
with  counts  for  interest  and  upon  an  account  stated. 

Pleas. — 1.  Never  indebted.  2.  Payment.  3.  Statute  of 
Limitations.  4.  Set-off. 

The  plaintiff’s  particulars  of  demand  were  for  nine  years’ 
rent  due  upon  the  north  half  of  lot  No.  2,  in  the  1st  conces- 
sion of  Tecumseth,  from  the  1st  of  April,  1854,  to  the  1st  of 
April,  1863,  at  the  rate  of  £30  per  annum. 

The  trial  took  place  at  the  city  of  Toronto,  in  November, 
1863,  before  Adam  Wilson,  J. 

The  testator,  Samuel  Harrold,  died  about  the  20th  of 
August,  1862,  and  the  action  was  commenced  on  the  4tli  of 


(a)  M.  G.  Cameron,  Q.C.,  for  the  defendant,  at  the  conclusion  of  this, 
judgment  applied  for  leave  to  plead,  but  the  application  was  refused. 
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July,  1868.  At  the  opening  of  the  plaintiff’s  case,  it  was 
objected  that  the  defendant  could  not  be  liable  in  this  action 
for  the  use  and  occupation  of  the  land  after  the  testator’s 
death,  and  the  learned  judge  so  ruled.  It  did  not  appear 
certainly  when  the  defendant  first  took  possession,  but  in 
the  result  that  became  immaterial.  He  left  the  farm  in  the 
autumn  of  1862,  after  his  father’s  death.  Evidence  was 
given  to  establish  the  annual  value  of  the  place. 

On  the  defence  it  was  proved  that  a year  or  eighteen 
months  before  the  testator’s  death  he  stated  to  a witness  (his 
brother-in-law)  in  speaking  of  his  sons,  William  and  the  de- 
fendant, that  William  was  on  one  farm  and  defendant  on  the 
other : that  William  had  paid  him  all  up,  and  that  all  he 
expected  from  defendant  was  what  he  had  to  live  upon,  pork, 
flour,  and  so  on  : that  he  got  pork,  flour,  and  butter  from 
defendant : that  he  did  not  expect  money  from  defendant ; 
William  was  to  pay  money  and  defendant  to  give  provisions. 
This  witness  said  he  was  aware  that  testator  was  continually 
getting  flour,  pork,  butter  and  so  forth  from  defendant. 

There  was  other  evidence  clearly  shewing  that  defendant 
had  been  in  the  habit  of  delivering  flour,  pork,  &c.,  to  the 
testator  in  Newmarket,  up  to  the  year  1862;  and  William 
Harrold,  the  defendant’s  brother,  stated  that  he  understood 
from  the  testator  that  he  was  not  to  get  any  money  from 
the  defendant  for  the  farm,  and  he  also  said  he  was  certain 
there  never  was  a bargain  that  defendant  should  pay  any 
certain  amount  for  the  place.  A receipt  signed  by  the  tes- 
tator was  proved,  as  follows : “ Tecumseth,  March  16th, 
1861.  Received  from  Nelson  Harrold  half  barrel  of  flour, 
being  the  amount  of  rent  due  up  to  date.” 

The  learned  judge  ruled  that  there  was  evidence  to  go  to 
the  jury  in  support  of  the  action.  He  left  to  the  jury  to  fix 
a reasonable  annual  compensation  for  the  use  of  the  farm — 
to  say  whether  it  was  payable  in  money  or  in  kind — whether 
any  part  had  been  paid — and  whether  the  receipt  of  March, 
1861,  was  signed  by  testator  and  given  in  settlement  up  to 
that  date ; telling  them  that  the  plaintiff  could  not  recover 
for  more  than  six  years  preceding  April,  1862. 

The  jury  found  that  the  receipt  of  March,  1861,  was  a 
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settlement  up  to  that  time  : that  the  rent  from  1861  to 
1862  was  £27  : that  there  was  an  agreement  the  rent  should 
be  paid  in  kind  and  not  in  money,  and  that  the  five  hundred 
pounds  of  flour  had  been  delivered  after  the  date  of  that  re- 
ceipt ; and  they  gave  a verdict  for  the  plaintiff  for  $95.50. 

Leave  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

In  Michaelmas  Term  Robert  A.  Harrison  obtained  a rule 
to  shew  cause  why  a nonsuit  should  not  be  entered  pursuant 
to  leave  reserved,  or  a new  trial  be  granted,  the  verdict  be- 
#ing  contrary  to  law  and  evidence.  He  cited  Turner  v. 
Cameron’s  Coalbrook  Steam  Coal  Co.,  5 Ex.  982 ; Church- 
ward v.  Ford,  2 H.  & N.  446 ; Osborne  v.  Jones,  15  U.  C. 
E.  296 ; McAnnany  v.  Tickell,  28  U.  C.  E.  122 ; Hellier 
v.  Sillcox,  19  L.  J.  Q.  B.  295 ; Denniston  v.  Digan,  10  Ir. 
C.  L.  Eep.  Ap.  7 ; Champion  v.  Terry,  3 B.  & B.  295 ; Ch. 
Pig.,  vol.  i.,  p.  250.  * 

McMichael  shewed  cause,  and  cited  Cripps  v.  Hartnoll, 
8 L.  T.  Eep.  N.  S.  765,  S.  C.,  2.  B.  & S.  697  ; Mc- 
Donald v.  Glass,  8 U.  C.  E.  245 ; Gerow  v.  Clark,  9 U. 
C.  E.  219. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  do  not  find  one  of  the  cases  cited  bears  upon  the  ques- 
tion whether  an  ordinary  action  for  use  and  occupation  will 
lie,  where  the  premises  were  occupied  under  an  agreement 
that  the  tenant  should  pay  his  landlord  in  produce  and  not 
in  money ; and  this  is  the  question  upon  which  the  motion 
for  nonsuit  must  be  decided,  for  we  have  no  doubt  that  exe- 
cutors may  maintain  an  action  for  the  use  and  occupation 
of  their  testator’s  real  property  enjoyed  by  a tenant  during 
the  testator’s  life-time,  just  as  they  may  maintain  an  action 
upon  any  contract,  express  or  implied,  made  between  the 
testator  and  a third  person. 

The  finding  of  the  jury  establishes  the  existence  of  a 
special  contract  between  the  testator  and  the  defendant  to 
pay  rent  in  produce,  not  in  money,  for  the  use  of  the  farm 
which  the  defendant  occupied.  This  finding  consequently 
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negatives  any  implied  or  express  contract  to  pay  in  money, 
and  as  the  declaration  is  framed  it  requires  proof  of  an  ex- 
press or  implied  contract  to  pay  money.  The  rule  for  non- 
suit must  therefore  he  made  absolute. 

Eule  absolute. 


Evans  v.  Turley. 

Mortgage — Sale  under  power — Agreement  to  pay  vendor's  costs  if  sale  set 
aside — Construction. 

The  declaration  set  out  that  the  plaintiff  was  assignee  of  a mortgage  made  t 
by  one  A.  to  R.,  containing  a power  of  sale,  under  which  he  sold  to  defen- 
dant for  less  than  the  mortgage  money,  and  the  defendant  covenanted  that 
“ in  case  any  Chancery  or  other  law  proceedings  arising  out  of  said  sale 
payable  by  the  plaintiff,  he,  the  defendant,  would  pay  that  sum,”  to  wit, 
any  costs  or  charges  incurred  by  said  plaintiff  by  reason  of  such  Chan- 
cery or  law  proceedings;  that  afterwards  R.  filed  a bill,  to  which  the 
plaintiff  and  defendant  were  made  parties,  whereupon  the  sale  was  set 
aside,  plaintiff  being  ordered  to  pay  his  own  costs  of  defence,  &c. ; and 
these  costs  the  plaintiff  claimed  to  recover. 

Defendant,  in  a plea  on  equitable  grounds,  set  f)ut  two  agreements  between 
himself  and  defendant,  of  the  same  date,  which  he  alleged  formed  part  of 
one  transaction  and  constituted  the  sale.  By  the  first  the  plaintiff  agreed 
to  sell  the  land  to  defendant,  for  ^400,  £50  to  be  paid  down  and  forfeited 
on  non-payment  of  the  balance  within  a month  ; a deed  to  be  given  on 
payment  in  full.  By  the  second  it  was  agreed  that  if  the  plaintiff  should 
fail  to  make  the  balance  of  his  mortgage  money  from  A.  defendant  would 
pay  it,  and  all  costs  to  be  incurred  in  suing  on  the  covenant,  “ and  in 
case  any  Chancery  or  other  law  proceedings  arise  out  of  the  sale  payable 
by  E.”  (the  plaintiff,)  defendant  covenanted  to  pay  “that  sum’’  to  the 
plaintiff.  The  plea  then  stated  the  bill  in  Chancery,  and  the  setting 
aside  the  sale  : that  afterwards  R.  paid  the  mortgage  money  and  interest 
to  the  plaintiff,  who  gave  up  to  him  all  his  interest  in  the  land,  and  that 
in  the  Chancery  suit  each  party  was  ordered  to  pay  his  own  costs;  that 
the  plaintiff  never  completed  the  sale  or  gave  defendant  any  title  ; and 
that  the  consideration  for  defendant’s  covenant  failed,  and  his  agreement 
was  done  away  with  by  the  decree. 

Held,  on  demurrer,  that  the  plea  shewed  no  ground  for  absolving  de- 
fendant from  his  express  covenant,  which  was  independent  of  plaintiff’s 
covenant  to  give  the  deed,  and  that  he  was  liable  to  pay  the  plaintiff’s 
costs  incurred  to  his  own  solicitor,  not  merely  costs  given  against  him  in 
favour  of  other  parties. 

Declaration. — For  that  before  the  commencement  of 
this  action,  to  wit,  on  the  1st  of  October,  1859,  the  plain- 
tiff was  the  assignee  of  a certain  mortgage  theretofore  made 
by  one  William  Armstrong  to  one  Sylvester  Eichmond, 
on  certain  real  estate,  for  securing  the  payment  of  £750, 
and  entitled  to  the  money  so  secured,  in  which  said 
mortgage  was  contained  a power  of  sale  entitling  the  said 
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assignee  of  the  said  mortgage  to  sell  the  said  real  estate 
therein  contained  on  default  being  made  in  payment  of  the 
money  thereby  secured,  according  to  the  conditions  therein 
specified ; and  accordingly,  default  having  been  made  in 
payment  of  said  money,  the  plaintiff  on  the  1st  of  October, 
1859,  sold  the  said  real  estate  under  the  said  power  of  sale 
in  said  mortgage,  and  the  defendant  became  the  purchaser 
thereof  at  said  sale ; and  thereupon  a deed  of  covenant  was 
entered  into  between  the  plaintiff  and  defendant,  whereby  the 
defendant  covenanted  with  the  plaintiff  that  in  case  any 
Chancery  or  other  law  proceedings  arising  out  of  said  sale 
payable  by  said  plaintiff,  he,  the  said  defendant,  would  pay 
that  sum,  to  wit,  any  costs  or  charges  incurred  by  said 
plaintiff  by  reason  of  such  Chancery  or  other  law  proceed- 
ings. And  the  plaintiff  further  says  that  afterwards  the  said 
Sylvester  Richmond  filed  a bill  in  the  Court  of  Chancery  of 
Upper  Canada  to  set  aside  such  sale,  to  which  said  bill  the 
said  plaintiff  and  the  said  defendant  were  both  made  parties 
defendant ; and  the  plaintiff,  at  the  request  of  the  defendant, 
defended  said  suit  in  the  Court  of  Chancery,  and  afterwards 
the  said  sale  was  set  aside  by  decree  of  the  said  Court  of 
Chancery,  and  the  plaintiff  was  ordered  to  pay  his  own  costs 
of  defence,  which  he  did  afterwards,  and  before  the  com- 
mencement of  this  suit,  pay  to  his  solicitor  and  others 
entitled  to  receive  the  same,  and  the  plaintiff  was  also  put  to 
other  costs  and  charges  in  and  about  said  sale,  and  in  and 
about  such  Chancery  and  law  proceedings  which  arose  out 
of  said  sale,  which  said  costs  and  charges  in  the  whole 
amount  to  $500  ; and  all  things  happened,  and  all  times 
elapsed,  and  all  conditions  were  fulfilled  to  entitle  the  plain- 
tiff to  a performance  of  said  covenant,  yet  the  defendant 
has  not  paid  to  the  plaintiff  said  sum  of  money,  or  any  part 
thereof,  according  to  the  conditions  of  said  covenant,  and 
still  neglects  and  refuses  to  perform  his  part  of  said 
covenant. 

Plea , on  equitable  grounds,  that  at  the  said  sale  in  the 
first  count  of  the  declaration  mentioned  the  plaintiff  sold  the 
said  lands  in  the  declaration  mentioned  to  the  defendant, 
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by  an  agreement  in  writing,  which  was  and  is  in  these 
words,  that  is  to  say  : — 

Murray,  1st  October,  1859. 

Memorandum  of  agreement  made  and  entered  into  this 
day  between  Patrick  Turley,  of  the  village  of  Frankford, 
and  Thomas  Evans,  of  Belleville.  It  is  agreed  between  the 
parties  that  Evans  sells  and  Turley  buys  lot  number  twenty, 
and  the  south  half  of  lot  number  twenty-one,  in  the  third 
concession  of  the  township  of  Murray,  for  the  sum  of  four 
hundred  pounds,  the  sum  of  fifty  pounds  to  be  paid  down, 
and  the  balance  in  one  month  from  the  date  hereof,  or 
sooner,  at  the  rate  of  fifteen  per  cent. ; and  it  is  understood 
that  if  such  money  be  not  paid  as  aforesaid  the  sum  of  fifty 
pounds  to  be  forfeited,  and  this  to  be  no  sale ; and  a deed 
to  be  given  on  receiving  the  full  payment.  The  full  pay- 
ment to  be  a condition  precedent,  and  the  said  sum  of  fifty 
pounds  to  be  the  ascertained  liquidated  damages  for  a breach 
of  this  agreement. 

In  witness  whereof  the  parties  hereto  have  set  their  hands 
the  day  aforesaid,  and  seals. 

(Signed)  P.  Turley.  L.S. 

Thos.  Evans.  L.S. 

That  at  the  same  time  the  agreement  last  aforesaid  was 
entered  into,  and  as  part  of  the  transaction  of  the  sale,  the 
agreement  next  hereinafter  mentioned  was  also  entered  into, 
and  agreed  and  sealed  by  both  the  plaintiff  and  the  defen- 
dant, and  was  and  is  in  these  words : — 

“ This  1st  day  of  October,  1859.  It  is  hereby  covenanted 
and  agreed  between  the  parties  hereto,  that  in  case  Evans 
fails  to  make  the  balance  of  his  mortgage,  which  he  holds 
against  William  Armstrong,  over  and  above  four  hundred 
pounds,  he,  Turley,  will  pay  that  sum,  and  all  costs  to  be 
incurred  in  prosecuting  Richmond  on  his  covenant  to  Evans 
for  that  amount ; the  deed  and  the  mortgages,  and  assign- 
ments, and  all  papers  relating  thereto,  to  remain  in  the 
hands  of  Evans  as  a security  ; and  in  case  any  Chancery  or 
other  law  proceeding  arise  out  of  the  sale  to-day,  payable 
to  (a)  Evans,  Turley  covenants  to  pay  that  sum  to  Evans ; 
Turley  to  have  possession  of  the  place  in  the  meantime. 

Signed,  sealed  and  delivered  the  day  aforesaid. 

Witness : (Signed)  P.  Turley.  L.S. 

Rob.  P.  Jellett.  Thos.  Evans.  L.S. 


(a)  Sic. — Qu.  by,  as  stated  in  the  declaration. 
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And  the  defendant  says,  that  after  making  said  agree- 
ments, respectively,  one  Sylvester  Richmond  filed  a bill  in 
the  Court  of  Chancery  for  Upper  Canada,  in  which  the 
defendant,  the  plaintiff,  and  the  said  Armstrong  were  made 
defendants,  for  the  purpose  of  setting  aside  the  said  sale, 
and  for  leave  to  redeem  the  mortgage  on  which  the  said  sale 
was  made ; and  such  proceedings  were  thereupon  had  that 
the  sale  was  set  aside,  and  afterwards  the  said  Richmond 
paid  up  to  the  plaintiff  the  amount  of  said  mortgage  and 
interest,  and  the  plaintiff  gave  up  in  due  form  of  law  to  the 
said  Richmond  all  his  interest  in  the  lands  in  the  said  mort- 
gage described  and  mentioned  ; and  that  in  the  said  suit  in 
Chancery  each  party  thereto  was  ordered  to  pay  his  own 
costs. 

And  the  defendant  further  says  that  the  plaintiff  never 
did  complete  the  said  sale,  nor  did  he  deliver  to  the  defen- 
dant any  deed  or  other  title  to  the  said  lands,  and  that  the 
consideration  for  the  covenant  in  the  first  count  mentioned 
failed,  and  the  agreement  on  which  the  sale  was  based  was 
done  away  with  by  the  decree  of  the  said  Court  of  Chancery. 
And  the  defendant  also  says  that  the  said  agreement  in  the 
first  count  mentioned,  and  secondly  in  this  plea  mentioned, 
formed  and  was  part  of  the  contract  of  sale  in  this  plea 
firstly  above  sef  out.  And  the  defendant  submits  that  by 
reason  of  the  premises  the  plaintiff  in  equity  and  good  con- 
science is  not  entitled  to  recover  in  this  action. 

Demurrer . — 1.  That  said  plea  is  no  answer,  either  in  law 
or  equity,  to  the  said  first  count. 

2.  For  all  that  appears  in  said  plea,  the  defendant  was 
and  is  still  liable  to  pay  to  the  plaintiff  the  money  sought 
to  be  recovered  in  said  first  count. 

8.  Said  plea  is  pleaded  neither  by  way  of  confession  nor 
avoidance,  and  does  not  disclose  any  facts  on  which  a court 
of  equity  would  grant  a perpetual  injunction,  restraining 
the  plaintiff  from  proceeding  with  this  action. 

4.  The  alleged  failure  of  consideration  for  the  covenant 
mentioned  in  said  plea  does  not  in  any  wise  affect  or  in- 
validate the  covenant  to  pay  the  plaintiff  the  costs  and  charges 
sought  to  be  recovered  in  this  action,  because  by  that 
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covenant  he  assumed  the  validity  of  such  sale,  and  cove- 
nanted to  pay  all  costs  that  might  be  incurred  in  testing  its 
validity,  which*  are  the  costs  now  claimed,  and  such  cove- 
nant is  altogether  independent  of  the  covenant  relating  to 
the  sale  and  purchase  of  said  land,  or  for  the  recovery  of 
any  purchase  money  growing  out  of  the  same. 

5.  Said  plea  is  otherwise  irrelevant,  and  the  facts  pleaded 
are  immaterial. 

Diamond , for  the  demurrer,  cited  Drewry  on  Injunctions, 
65-6  ; Bateman  v.  Willoe,  1 Sch.  & Lefr.  201 ; Lingard  v. 
Hibbertson,  1 Bose,  459  ; Holtzapffel  v.  Baker,  18  Yes.  115. 

M.  C.  Cameron,  Q.C.,  contra. 

Hagarty,  J. — Beading  the  two  contracts  set  forth  in 
defendant’s  plea  as  shewing  the  whole  bargain  between 
them,  the  facts  stand  thus  : — 

The  plaintiff  is  about  to  exercise  his  power  of  sale  on  the 
mortgaged  premises.  He  is  the  assignee  of  Bichmond,  who 
is  liable  to  him  on  his  covenant  for  the  whole  debt.  The 
plaintiff  sells  to  defendant  for  £400,  a much  smaller  sum 
than  the  mortgage  debt.  They  both  seem  clearly  to  under- 
stand that  there  was  a prospect  of  proceedings  in  equity  to 
impeach  the  sale,  and  that  the  plaintiff  would  seek  to  obtain 
from  Bichmond  the  balance  of  his  claim.  Defendant  pays 
£50  down,  and  is  to  get  a deed  on  payment  of  the  balance 
of  the  £400  in  a month.  Then  they  agree  that  defendant 
shall  pay  any  balance  of  the  mortgage  debt  which  the  plain- 
tiff fails  to  recover  from  the  other  parties,  and  all  costs 
incurred  by  the  plaintiff  in  prosecuting  Bichmond  on  his 
covenant ; and  in  case  any  Chancery  or  other  law  proceed- 
ings arise  out  of  the  sale  that  day  made  payable  by  the 
plaintiff,  defendant  covenanted  to  pay  that  sum  to  the 
plaintiff. 

Defendant  contends  that  the  sale  was  set  aside  by  the 
court,  and  Bichmond  paid  the  plaintiff  the  amount  of  his 
mortgage,  and  that  the  plaintiff  neither  did  nor  could  convey 
to  defendant,  and  the  whole  consideration  of  the  bargain 
failed. 
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It  is  rather  a singular  case,  but  I think  the  plaintiff’s 
argument  is  entitled  to  prevail,  and  that  defendant  is  bound 
to  pay  the  costs  which  it  is  admitted  the  plaintiff  has  had 
to  pay  in  Chancery. 

The  covenants  seem  to  be  quite  independent.  Defen- 
dant has,  in  another  suit,  recovered  back  his  <£50  on  the 
failure  of  the  plaintiff  to  give  him  a deed  .(a).  I see  no  sound 
reason  for  absolving  defendant  from  his  express  covenant 
to  pay  the  costs  of  the  apprehended  proceedings  in  equity 
against  the  sale.  Both  parties  seem  to  have  fully  under- 
stood the  risks  they  were  respectively  incurring,  and  I 
think  they  must  be  held  to  their  respective  sides  of  the 
contract. 

I see  nothing  in  the  objection  to  the  wording  of  the  con- 
tract, as  taking  the  words  “that  sum”  in  connexion  with 
the  rest  of  the  sentence,  I think  the  legal  sense  is  apparent, 
and  that  there  must  be  judgment  for  the  plaintiff  on  demurrer. 

Draper,  C.J. — The  difficulty  I have  experienced  is  in 
arriving  at  a clear  view  of  what  the  parties  meant  by  the 
two  agreements,  or  one  agreement  in  two  parts,  stated  in 
the  plea: — whether  it  was  intended  that  the  defendant 
should  pay  costs  incurred  by  the  plaintiff  to  his  own  solicitor, 
&c.,  or  only  costs  that  might  be  given  against  him  in  favour 
of  other  parties  to  Chancery  or  law  proceedings  ; in  other 
words,  whether  the  defendant  covenanted  to  indemnify  the 
plaintiff  from  all  loss  by  his  being  put  to  costs  in  the  trans- 
action. After  the  best  consideration  1 can  give  the  case  I 
adopt  the  latter  view,  and  concur  in  the  judgment  of  my 
brother  Hag  arty. 

Morrison,  J.,  concurred. 

Judgment  for  plaintiff  on  demurrer,  (b) 


(a)  See  Turley  v.  Evans,  13  C.  P.  214. 

(b)  M.  C.  Cameron,  Q.C.,  for  defendant,  applied  for  leave  to  amend,  but 
the  court  refused  to  grant  it. 
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Cross  v.  The  Corporation  of  the  City  of  Ottawa. 

Municipal  Corporations — Unauthorised  Contract — “ Ordinary  Expenditure  " 
— Consol.  Stat.  U.  C.,  ch.  54,  sec.  222-224. 

The  plaintiff,  in  December,  i860,  entered  into  a contract  under  seal  with 
the  Corporation  of  a City,  to  construct  a main  drain  and  macadamize  a 
street,  to  be  completed  by  the  1st  of  August,  1861,  at  a cost  of  $4000. 
Having  done  the  work  he  sued  for  it,  and  the  jury  found  that  there  was 
no  by-law,  but  that  the  work  was  within  the  ordinary  expenditure. 

Held — reversing  the  judgment  of  the  County  Court,  and  affirming  Scott  v. 
The  Corporation  of  Peterborough,  19  U.  C.  R.,  469 — that  this  was  clearly 
a matter  not  within  the  term  “ordinary  expenditure”  as  used  in  the 
Municipal  Corporations  Act : that  the  jury  should  have  been  so  directed; 
and  that  the  plaintiff  could  not  recover. 

Held , also,  that  the  fact  of  the  plaintiff  having  been  allowed  to  go  on  with- 
out any  intimation  that  no  by-law  had  been  passed  could  make  no  differ- 
ence, for  it  was  his  part  to  see  that  defendants  were  duly  authorized  to 
make  the  contract. 

The  declaration  alleged  that  the  defendants  on  the  17th 
of  November,  1862,  by  their  order  for  the  payment  of 
money,  directed  to  William  H.  Thompson  Esquire,  Cham- 
berlain, required  him  to  pay  to  the  order  of  the  plaintiff  the 
sum  of  $151,  being  the  amount  audited  and  approved  by  the 
finance  committee,  and  ordered  to  be  paid  in  accordance 
with  their  Eeport  No.  7 ; and  the  said  order  was  duly  pre- 
sented for  payment,  and  was  dishonoured,  whereof  the  defen- 
dants had  due  notice,  but  did  not  pay  the  same. 

A count  was  added  on  accounts  stated. 

Defendants  pleaded  that  the  plaintiff’s  cause  of  action,  if 
any,  arose  after  the  passing  of  the  Act  respecting  Municipal 
Institutions  of  Upper  Canada,  Consol.  Stats.  U.  C.,  ch.  54, 
for  and  concerning  a debt  alleged  to  be  incurred  and  falling 
due  during  the  municipal  year  1861,  by  the  defendants, 
being  a municipal  corporation  under  the  said  act,  and  for 
which  said  alleged  debt,  which  was  not  within  the  ordinary 
expenditure  of  the  said  corporation  during  the  said  year,  no 
estimate  was  made  by  the  said  defendants,  nor  any  by-law 
passed  by  them  for  the  creation  of  such  debt,  nor  for  impos- 
ing any  rate  over  and  above  and  in  addition  to  all  other 
rates  whatsoever  for  the  payment  of  the  said  debt. 

At  the  trial,  in  the  court  below,  the  following  cheque  was 
produced  as  evidence  of  account  stated,  and  objected  to  as 
insufficient  for  that  purpose  : 
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No.  187.  City  Fund, 

$151.00.  Ottawa,  Nov.  17th,  1862. 

Pay  to  the  order  of  Andrew  Cross  one  hundred  and 
fifty-one  dollars,  and  cents  currency,  being  the 

amount  audited  and  approved  by  the  finance  committee, 
and  ordered  to  be  paid  in  accordance  with  their  report  No.  7. 
. -g  (Signed) 

'g  h A.  Scott, 

g j ° As  Chairman. 

I ■§>  S £ 

To  ~ ^ 

William  H.  Thompson,  Esq., 

Chamberlain. 

The  plaintiff  then  called  Alexander  Scott,  who  swore  that 
he  was  chairman  of  the  city  council  when  the  cheque  was 
given  : that  he  was  acting  as  mayor,  and  as  such  signed  the 
cheque  to  the  plaintiff  in  payment  of  a claim  he  had  against 
the  corporation  : that  he  believed  he  had  authority  to  give 
the  cheque  : that  Cross,  the  plaintiff,  had  a contract  in 
writing  with  the  corporation,  and  some  of  the  work  for  which 
the  cheque  was  given  was  done  in  1862. 

On  cross-examination  he  said — “ The  work  was  a part  of 
work  agreed  for  in  1860,  to  be  performed  in  1861.  The  con- 
tract was  in  writing.  There  was  not  a by-law  passed  to 
raise  any  rate  to  meet  the  contract  under  which  the  work 
was  done,  nor  by  any  law  since  was  there  any  provision 
made  for  the  contract  entered  into  in  1860,  nor  was  there 
any  by-law  passed  to  pay  for  work  done  in  1862,  whether 
under  contract  previously  made  or  otherwise.  The  contract 
produced  was  signed  by  Mr.  Workman,  then  mayor,  upon 
the  report  of  the  streets  committee  for  1860.  I (the  witness, 
Scott)  was  instructed  to  defend  this  suit  as  chairman  of  the 
finance  committee.  When  the  plaintiff  got  the  cheque  pro- 
duced he  received  others  to  the  amount  of  $4000.  There 
was  a portion  of  the  work  done  in  1861 , and  paid  for  that  year . ’ ’ 
The  contract  referred  to  was  made  between  the  plaintiff 
and  defendants,  dated  the  18th  of  December,  1860,  and 
by  it  the  plaintiff  agreed  to  construct  a main  drain 
in  York  Street,  in  the  City  of  Ottawa,  and  to  macadamize 
a certain  portion  of  such  street ; all  the  work  to  be  com- 
19  VOL.  XXIII. 
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pleted  by  the  1st  of  August,  1861,  and  to  be  paid  for  at  cer- 
tain rates  per  cubic  yard  when  completed,  measured  and 
approved  of  by  the  defendant,  or  some  person  appointed  by 
them.  It  was  under  the  corporate  seal  of  the  defendants 
and  signed  by  the  mayor. 

The  learned  judge  told  the  jury  that  the  cheque  was  evi- 
dence of  the  amount  due,  but  that  they  should  say  whether 
a by-law  was  passed  to  provide  for  the  amount  or  not,  and 
whether  the  cheque  was  for  a part  of  the  ordinary  expenses 
of  the  corporation  or  not.  They  found  for  the  plaintiff  $154, 
and  that  there  was  not  a by-law,  but  that  the  work  was  for 
the  ordinary  expenditure. 

The  defendants  obtained  a rule  nisi  for  a new  trial,  on 
the  ground  that  the  verdict  was  contrary  to  evidence,  and 
the  finding  of  the  jury  wholly  unsupported  by  the  testimony. 
After  argument  the  following  judgment  was  given,  and  the 
rule  discharged  : 

Armstrong,  J. — This  action  is  to  recover  the  amount  of  a 
cheque  upon  the  city  chamberlain  for  $151,  which  was  given 
for  work  done  under  a contract  entered  into  in  December, 
1860.  The  cheque  is  dated  17th  November,  1862. 

The  defendants,  by  Mr.  Lewis,  plead  the  same  plea  as 
that  pleaded  in  the  case  of  Scott  v.  The  Corporation  of  Peter- 
borough, (19  U.  C.  R.  469,)  to  which  the  plaintiff  demurs, 
and  also  takes  issue.  At  the  trial  the  jury  found  that  the 
cheque  was  given  for  an  amount  coming  under  the  ordinary 
expenditure,  and  found  for  the  plaintiff.  If  the  truth  of 
this  plea  was  sustained,  then,  under  the  authority  of  Scott 
v.  The  Corporation  of  Peterborough,  the  plaintiff  could  not 
recover,  but  as  the  allegations  of  the  .plea  are  not  true,  I 
think  that  under  the  authority  of  a case  in  the  Common 
Pleas — Derbishire  v.  Feehan,  12  C.  P.  502,  where  a plea 
was  demurred  to  and  issue  was  at  the  same  time  taken  upon 
it,  the  issue  being  found  in  favor  of  the  plaintiff,  the  court 
refused  to  hear  the  demurrer,  as  the  truth  of  the  plea  was 
negatived  by  the  jury— -I  should  not  disturb  the  verdict. 

The  plaintiff  was  allowed  to  go  on  with  the  work  from  the 
end  of  1860  to  the  end  of  1862,  without  any  intimation 
that  a by-law  was  not  passed  to  provide  for  the  payment  of 
the  contract;  and  the  jury  found  that  the  claim  was  within 
the  ordinary  expenditure,  and  the  defendants  have  the  bene- 
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fit  of  the  work.  I do  not  see  why  the  plaintiff  should  not 
he  paid,  although  Scott  v.  The  Corporation  of  Peter- 
borough is*  a strong  authority  against  him  ; but  there  was  no 
such  finding  of  the  jury  as  in  this  case.  Before  the  passing 
of  the  statute  in  1859,  there  were  many  cases  decided,  all 
in  favour  of  the  plaintiffs  recovering. — Bartlett  v.  The 
Municipality  of  Amherstburg,  14  U.  C.  B.  152;  Stock  v. 
Great  Western  R.  W.  Co.,  9 C.  P.  144  ; Fetterly  v.  Muni- 
cipality of  Russell,  &c.,  14  U.  C.  R.  488;  McLean  v.  Cor- 
poration of  Brantford,  14  U.  C.  R.  347. 

The  rule  is  discharged. 

From  this  judgment  the  defendants  appealed. 

S.  Richards,  Q.C.,  for  the  appellants,  Alexander  Macnabb, 
contra. 

Mellish  v.  The  Town  Council  of  Brantford,  2 C.  P.  35, 
46 ; Clapp  v.  The  Corporation  of  Thurlow,  10  C.  P.  535  ; 
Wright  v.  The  Corporation  of  Grey,  12  C.  P.  479,  488; 
Consol.  Stats.  U.  C.,  ch.  54,  secs.  222,  223,  224,  were 
referred  to. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  learned  judge  of  the  County  Court  appears  to  us  to 
have  misapprehended  the  case  of  Derbishire  v.  Feehan, 
(12  C.  P.  502.)  The  defendant  had  there  pleaded  two  pleas, 
which  were  demurred  to,  and  on  each  of  which  issue  was 
taken.  The  issues  were  tried  first,  and  the  plaintiff  suc- 
ceeded on  both,  and  then  the  court  decided  to  hear  the 
demurrers  argued,  for  even  if  the  pleas  were  good  in  law 
they  were  unfounded  in  fact,  and  the  verdict  so  finding  had 
not  been  moved  against. 

In  the  present  case  the  jury  have  found  part  of  the  plea 
in  favour  of  the  plaintiff  and  part  in  favour  of  the  defendants. 
Assuming  that  the  part  found  for  the  plaintiff  amounts  in 
law  to  a finding  of  that  issue  for  the  plaintiff,  then  I do  not 
perceive  how  the  decision  in  Derbishire  v.  Feehan  can  affect 
the  question  whether  a new  trial  should  be  granted  on  the 
ground  stated  in  the  rule,  (among  others,)  that  the  verdict, 
in  finding  that  the  work,  for  a part  of  the  price  of  which  the 
plaintiff  was  seeking  to  recover,  was  part  of  the  ordinary 
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expenditure  of  the  municipality,  was  contrary  to  evidence* 
and  perversely  so. 

We  must  say  that  we  view  the  finding  of  the  jury  not  only 
as  unsupported  by  evidence,  but  as  diametrically  opposed  to 
what  was  proved.  There  was  a sealed  contract  made  nearly 
at  the  close  of  one  municipal  year,  (I860,)  for  work  to  be 
finished  in  the  municipal  year  following,  for  constructing  a 
main  drain  and  macadamizing  a street,  at  a cost,  as  the 
event  shews,  of  not  less  than  $4000.  I think  I should  have 
told  the  jury  that,  according  to  my  reading  of  the  Municipal 
Corporations  Act,  this  did  not  fall  within  the  term  “ ordinary 
expenditure,”  and  that  a by-law  was  necessary  ; and  they 
have  found  there  was  none. 

It  has  been  argued  that  the  plaintiff  was  allowed  to  go  on 
without  intimation  that  a by-law  had  not  been  passed.  But 
when  the  powers  conferred  by  the  legislature  on  these  cor. 
porations  to  make  contracts  are  expressly  limited  and  res- 
tricted, and  certain  obligations  are  imposed  to  be  observed 
in  connexion  with  their  exercise,  it  is  for  those  who  contract 
with  them  to  see  for  themselves  that  the  powers  given  are 
exercised  with  a due  regard  to  such  limitations  and  restric- 
tions, and  a compliance  with  those  obligations.  If  they 
neglect  this,  they  have  their  own  neglect  and  want  of  caution 
to  thank  for  any  inconvenience  or  loss  they  may  suffer  in 
consequence,  and  they  certainly  ought  not  to  expect  that 
such  neglect  should  operate  in  their  favour,  and  furnish 
an  argument  for  disregarding  those  wise  provisions  of  law 
which  are  designed  to  protect  tax-payers  from  reckless  or 
unauthorised  expenditure,  or  incurring  of  debt  by  municipal 
councils.  The  language  of  Sir  John  Robinson , C.J.,  in 
Scott  v.The  Corporation  of  Peterborough  applies  emphatically 
to  the  present  case,  and  as  we  are  not  prepared  to  disregard 
and  far  less  to  overrule  that  decision,  but  unreservedly 
concur  in  its  soundness  as  an  exposition  and  application  of 
the  statute,  we  are  compelled  to  allow  this  appeal. 

In  our  opinion  the  judgment  given  in  this  cause  should 
be  reversed,  and  the  rule  for  a new  trial  be  made  absolute 
without  costs,  as  we  think  the  jury  should  have  been 
directed  in  accordance  with  the  case  just  referred  to. 

Appeal  allowed. 
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McGee  v.  The  Great  Western  Eailway  Company. 

Railways — Cattle  at  large  on  the  highway — Consol.  Stats.  U.  C..ch.  66,  secs. 

147,  149 — Pleading. 

The  declaration  alleged  that  the  defendants’  railway  crossed  a highway  on 
the  level ; that  it  was  their  duty  to  keep  up  sufficient  gates  at  the  point  of 
intersection,  so  as  to  prevent  horses  from  getting  on  their  road,  &c.,  yet 
that  they  so  negligently  managed  their  train  that  by  means  of  such  care- 
lessness the  plaintiff’s  horses  passing  along  the  highway  were  killed. 
Defendants  pleaded  that  the  horses  were  straying  on  the  highway  within 
half  a mile  of  its  intersection  with  the  railway,  and  not  in  charge  of  any 
person,  contrary  to  the  statute,  and  so  strayed  directly  from  the  highway 
on  to  the  railway  at  the  point  of  intersection. 

The  plaintiffs  replied,  “ not  admitting  ” that  the  horses  were  straying,  &c., 
as  alleged,  “ but  taking  issue  upon  ” the  said  allegations, — that  the 
defendants  so  carelessly  managed  their  train  that  thereby,  and  from  no 
other  cause,  the  horses  were  killed. 

Held,  on  demurrer,  affirming  the  judgment  of  the  County  Court,  that  the 
plaintiffs  were  entitled  to  succeed,  for  that  the  statute  barred  all  remedy 
under  the  circumstances  stated  in  the  plea,  notwithstanding  defendants’ 
negligence. 

As  to  the  form  of  the  replication,  Per  Draper,  C.J.,  it  would  be  bad  either 
as  an  attempt  to  avoid  without  confessing  the  plea,  or  as  a new  assign- 
ment of  the  same  cause  of  action  already  stated  in  the  declaration. 

Appeal  from  the  County  Court  of  the  county  of  Oxford. 
The  declaration  stated  that  the  defendants,  before  and  at 
the  time  of  their  committing  the  grievances  hereinafter 
mentioned,  were  the  owners  of  a railway  called  the  Great 
Western  Eailway,  and  of  certain  locomotives  and  cars 
propelled  by  steam  on  and  along  the  same,  under  and  by 
virtue  of  various  acts  passed  for  that  purpose,  and  a part  of 
the  line  of  the  said  railway  passed  through  the  county  of 
Oxford  : that  the  defendants,  in  passing  through  the  county 
of  Oxford,  crossed  a public  highway  on  the  level,  and  there- 
upon it  became  the  duty  of  the  defendants  to  restore  the 
highway  thus  intersected  to  its  former  state,  or  in  a sufficient 
manner  not  to  impair  its  usefulness,  and  to  erect  and  main- 
tain during  the  continuance  of  the  said  company  sufficient 
fences  or  gates  upon  the  said  railway  at  the  point  where  the 
same  crosses  the  said  highway,  so  as  to  prevent  horses 
passing  along  the  said  highway  from  entering  on  the  rail- 
way while  the  locomotives  and  cars  were  passing  over  the 
said  highway ; and  it  was  also  the  duty  of  the  defendants,  in 
propelling  the  said  locomotives  and  cars  on  the  said  railway 
up  to,  upon  and  across  the  said  highway,  at  the  place  where 
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the  said  highway  is  crossed  by  the  said  railway,  to  use  rea- 
sonable and  proper  care  and  caution,  and  to  use  otherwise 
reasonable  and  proper  care  and  diligence  to  avoid  and  pre- 
vent accident  and  injury  by  them  to  cattle  and  horses  being 
and  passing  in,  upon,  and  along  the  said  highway.  Yet  the 
defendants  so  carelessly,  negligently,  and  improperly  man- 
aged and  propelled  the  said  locomotives  and  cars  along  the 
said  railway  up  to,  on,  over  and  across  the  said  highway, 
and  at  such  an  excessive  and  improper  rate  of  speed,  and 
with  such  gross  negligence,  that  by  means  of  such  careless- 
ness and  negligence  three  horses  of  the  plaintiff,  of  the 
value  of,  to  wit,  fifty  pounds,  then  being  and  passing  in  and 
upon  the  said  highway,  were  struck  by  the  said  locomotives 
and  cars,  and  were  killed,  and  so  that  by  the  mere  negli- 
gence of  the  defendants  the  said  horses  were  killed  and 
-wholly  lost  to  the  plaintiff. 

Plea. — That  the  said  horses  in  the  declaration  mentioned 
were  just  before  the  said  time  when,  &c.,  straying  upon  the 
said  highway,  and  were  at  large  thereon  within  half  a mile 
of  the  intersection  of  the  said  highway  with  the  said  railway 
of  the  defendants,  and  were  not  while  so  at  large  under  the 
charge  of  any  person  whatsoever,  to  prevent  them  loitering 
or  stopping  on  such  highway  at  such  intersection,  contrary 
to  the  provisions  of  the  statute  in  such  case  provided ; and 
being  so  at  large,  and  while  they  were  so  at  large,  they 
strayed  directly  from  the  said  highway  upon  the  said  railway 
of  the  defendants  at  the  said  point  of  intersection.  And  the 
defendants  further  say  that  the  said  accident  would  not  have 
happened  had  the  said  horses  not  been  unlawfully  straying 
upon  the  said  highway,  contrary  to  the  147th  and  149th  sec- 
tions of  the  act  respecting  railways,  Consol.  Stats.  C.,  cli.  66. 

Replication. — The  plaintiff — not  admitting  that  the  said 
horses  were  straying  and  at  large  on  the  said  highway  as 
alleged,  nor  that  they  were  not  under  the  charge  of  any 
person,  contrary  to  the  said  act  as  in  the  said  plea  is  also 
alleged,  and  not  admitting  that  the  said  horses  while  they 
were  so  at  large  as  alleged  strayed  directly  from  the  said 
highway  upon  the  said  railway,  but,  on  the  contrary,  taking 
issue  upon  and  traversing  each  of  the  said  allegations  in  the 
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said  plea — says,  that  just  before  and  at  the  said  time  when, 
&c.,  in  the  declaration  mentioned,  the  defendants  so  care- 
lessly, recklessly,  negligently,  and  improperly  managed  and 
propelled  the  said  locomotives  and  cars,  that  by  the  mere 
carelessness,  recklessness,  negligence,  and  improper  manage- 
ment aforesaid,  and  from  no  other  cause,  the  said  horses 
were  killed  as  alleged  in  the  declaration  ,*  and  that  the  defen- 
dants by  the  exercise  of  reasonable  and  proper  care  and  skill 
could  have  avoided  the  said  injury. 

Demurrer. — That  the  said  replication  is  double,  being- 
pleaded  in  denial  and  also  in  confession  and  avoidance : 
that  it  is  no  answer  to  the  defendants’  plea  : that  if  the 
plaintiff  is  debarred  by  the  statute  mentioned  in  said  plea 
from  bringing  an  action,  no  misconduct  or  negligence  of  the 
defendants  can  remove  that  disability,  the  statute  being 
intended  to  prevent  him  recovering  notwithstanding  any 
default  of  the  defendants. 

The  plaintiff  joined  in  demurrer  to  the  replication,  and 
took  the  following  exceptions  to  the  plea  : 1st.  That  it  is  not 
alleged  in  the  plea  that  the  horses  were  at  large  when  they 
were  killed.  2nd.  That  it  does  not  appear  that  the  horses 
were  killed  at  the  point  of  intersection.  3rd.  That  the  plea 
does  not  answer  the  breach  of  duty  laid  in  the  declaration, 
inasmuch  as,  even  if  the  horses  were  unlawfully  on  the 
highway,  the  defendants  were  bound  to  avoid  a collision  if 
they  could  have  done  so  by  the  exercise  of  reasonable 
care. 

And  he  urged  also  that  the  replication  was  good : 1st. 
Because  there  is  no  admission  of  the  truth  of  the  plea  in  it ; 
on  the  contrary,  it  is  denied.  2nd.  Because  the  act  referred 
to  does  not  apply  where  the  defendants  by  the  exercise  of 
reasonable  care  could  have  avoided  the  injury.  3rd  That 
it  is  no  ground  for  a demurrer  that  the  pleading  is  double. 

On  this  demurrer  the  replication  was  held  bad,  and  the 
following  judgment  given  by 

McQueen , J. — I am  of  opinion  that  the  plaintiff’s  replica- 
tion to  the  second  plea  is  bad.  It  appears  to  me  to  afford  no 
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answer  whatever  to  the  plea.  It  admits  that  the  plaintiff’s 
horses  were  unlawfully  upon  the  defendants’  railway,  having 
been  allowed  by  the  plaintiff  to  be  at  large  on  the  highway 
without  any  one  being  in  charge  of  them,  within  half  a mile 
of  the  railway  crossing,  and  that  being  so  at  large  on  the 
highway  they  strayed  thence  directly  upon  the  railway  at 
the  point  of  intersection.  It  admits  that  the  horses  were 
wrong-doers  through  the  negligence  of  the  plaintiff  himself, 
and  attempts  to  remove  the  disability  which  the  staute  under 
such  circumstances  imposes  against  an  action  for  the  loss, 
by  merely  re-asserting  the  allegations  contained  in  the 
declaration,  namely,  that  the  accident  happened  through  the 
carelessness  of  the  defendants  in  the  management  of  their 
locomotives,  and  that  without  adding  anything  material  to 
the  complaint  in  the  declaration — Perry  v.  Fitzhowe,  (8  Q. 
B.  757.)  In  the  case  cited  by  the  plaintiff  of  Dowell  v.  The 
General  Steam  Navigation  Company,  (5  E.  & B.  206,)  Lord 
Campbell  says  : “ In  a court  of  common  law  the  plaintiff  has 
no  remedy  if  his  negligence  in  any  degree  contributed  to  the 
accident.”  Here  the  negligence  of  the  plaintiff  cannot  be 
said,  as  in  some  cases,  to  have  been  merely  the  remote 
cause  of  the  accident,  which  the  defendants  by  ordinary 
care  might  have  prevented,  for  the  horses  being  unlawfully 
on  the  railway  at  the  point  of  intersection,  and  in  viola- 
tion of  the  statute,  was  the  proximate  cause  of  the  loss,  for 
which  the  defendants  cannot  be  made  responsible  by  the 
plaintiff’s  imputation  of  neglect  and  misconduct  where  none 
existed,  or  by  the  allegation  that  “ the  preponderance  of 
blame  ” was  with  the  defendants.  Sharrod  v.  The  London 
and  North  Western  Bailway  Company,  (4  Ex.  580.) 

Thompson  v.  Grand  Trunk  Bail  way  Co.,  (18  U.  C.  B.  92,) 
is,  I think,  a direct  authority  against  this  replication. 
Robinson,  C.J.,  in  delivering  the  judgment  of  the  court  in  a 
similar  case,  says  : c<  In  a case  such  as  this,  where  the 
animals  get  upon  the  railway  in  consequence  of  being 
allowed  to  run  upon  the  highway  near  a crossing,  in  viola- 
tion of  the  statute,  and  are  killed  at  the  point  of  intersec- 
tion, the  owner  can  maintain  no  action  for  their  loss.  That 
consequence  is  expressly  made  to  follow  by  the  statute,  and 
it  cannot  be  evaded  by  attempting  to  throw  the  blame  upon 
the  company  for  neglecting  or  omitting  any  precaution  on 
their  part,  such  as  sounding  the  whistle, ringing  the  bell,  &c., 
about  which  there  is  generally  a dispute  after  an  accident  has 
occurred,  and  very  often  contradictory  evidence.”  See  also 
Auger  v.  The  Ontario,  Simcoe,  and  Huron  Bailway  Com- 
pany, (9  C.  P.  164  ;)  Ferris  v.  The  Grand  Trunk  Bail- 
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way  Company,  (16  U.  C.  R.  474;)  Cooley  v.  The  Grand  Trunk 
Railway  Company,  (18  U.  C.  R.  96.)  It  being  the  inten- 
tion of  the  plaintiff  to  appeal  from  this  decision,  the  point 
involved  in  this  demurrer,  I am  glad  to  say,  must  be  finally 
settled  by  a superior  court.  Judgment  for  defendants  on 
the  demurrer. 

From  this  judgment  the  plaintiff  appealed. 

Beard,  for  the  appellant,  cited  Tuff  v.  Warman,  2 C.  B. 
N.  S.  741;  Morrison  v.  General  Steam  Navigation  Co.,  8 
Ex.  788  ; Dowell  v.  General  Steam  Navigation  Co.,  5 E.  & 
B.  195 ; Davies  v.  Mann,  10  M.  & W.  546 ; Simpson  v. 
Great  Western  Railway  Co.,  17  U.  C.  R.  57 ; Auger  v. 
Ontario,  &c.,  Railway  Co.,  9 C.  P.  165 ; Renaud  v.  Great 
Western  Railway  Co.  12  U.  C.  R.  408. 

McMichael , contra,  cited  Filliter  v.  Moodie,  22  U.  C.  R. 
71. 

Hagarty,  J. — I agree  with  the  learned  judge  below  in 
his  view  of  the  law,  and  the  effect  of  the  clause  as  to  cattle 
being  at  large.  I think  it  bars  all  recovery  against  the 
railway  company  when  the  owner  comes  within  the  statutory 
prohibition  as  to  letting  his  cattle  run  at  large,  &c.,  and  that 
we  should  wholly  defeat  its  wholesome  object,  if  we  should 
leave  it  to  be  decided  by  a jury  on  which  side  “ the  balance 
of  negligence,”  as  it  has  been  termed,  lay. 

Juries  are  too  apt  to  look  upon  these  cases  as  merely  be- 
tween the  owner  of  a stray  beast  and  a powerful  railway 
corporation,  forgetting  a far  more  important  matter,  namely, 
that  the  lives  and  limbs  of  hundreds  of  passengers  in  a 
train,  are  often  jeopardized  by  the  stray  ox  or  horse  on  the 
track.  I consider  the  statute  framed  in  the  general  interest 
of  the  travelling  public,  rather  than  in  that  of  railway  com- 
panies or  owners  of  cattle. 

I think  its  provisions  most  salutary,  and  would  regret 
seeing  it  destroyed,  as  it  certainly  would  be  if  'Mr.  Beard’s 
argument  for  the  appellant  be  upheld. 

The  only  doubt  I feel  is  as  to  the  form  of  the  replication. 
The  plaintiff  insists  that  he  does  not  admit,  but  that  he  de- 
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nies  and  takes  issue  on  the  facts  stated  to  bring  the  case 
within  the  statute.  But  admitting  that  to  be  as  he  states,, 
his  replication  would  then  stand,  after  the  denial  or  protest 
in  the  earlier  part,  thus — that  just  before  and  at  the  said 
time  when,  &c.,  the  defendants  so  carelessly,  recklessly, 
negligently,  and  improperly  managed  and  propelled  the  said 
locomotive  and  cars,  that  by  the  mere  carelessness,  &c.,  &c., 
and  from  no  other  cause,  the  said  horses  were  killed  as 
alleged  in  the  declaration,  and  defendants  by  the  exercise 
of  reasonable  care,  &c.,  could  have  avoided  the  said  injury. 

I cannot  place  the  plaintiff  in  a better  position  than  to 
take  this  as  his  replication.  What  then  does  it  amount  to  ? 

It  is  replied  in  answer  to  a plea  expressly  declaring  that 
the  horses  were  at  large,  &c.,  and  that  the  accident  would 
not  have  happened  if  the  horses  had  not  been  straying,  &c., 
contrary  to  the  statute. 

Striking  out  all  the  earlier  part  as  above,  I do  not  see 
how  it  can  be  any  answer  merely  to  reiterate  (as  the  learned 
judge  says)  the  original  charge,  with  the  addition  that  by 
reasonable  care  the  defendants  could  have  avoided  the  injury. 
Simply  traversing  the  plea  would  have  sufficed. 

To  compel  the  defendants  to  take  issue  on  the  replication 
as  framed  would,  I think,  tend  much  to  embarrass  the  trial. 

The  plaintiff  says : “ Denying  that  my  horses  were  at 
large  as  you  say,  I assert  the  accident  happened  wholly 
from  your  carelessness,  and  you  could  have  avoided  it  by 
reasonable  care.” 

This  seems  an  artfully  contrived  way  of  getting  it  to  the 

j^y. 

We  hear  council  frequently  urging  at  the  trial  that  the 
issue  as  joined  must  be  tried,  whether  badly  joined  or 
not ; so  here  it  would  be  urged  that  even  if  it  were  shewn 
that  the  plaintiff’s  horses  were  at  lauge,  &c.,  the  issue  for 
the  jury  was,  whether  the  injury  could  have  been  avoided 
by  reasonable  care  on  defendants’  part. 

I think,  unless  prepared  to  make  the  present  system  of 
loose  pleading  still  more  loose  and  difficult  to  be  dealt  with 
at  nisi  prius,  we  should  agree  with  the  learned  judge  in 
holding  this  replication  bad. 
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I think  also  that  the  objection  sufficiently  appears  in  the 
causes  of  demurrer  stated. 

Draper,  C.  J. — I desire  only  to  add  to  the  judgment  of  my 
brother  Hagarty  an  additional  reason  for  holding  the  repli- 
cation bad. 

The  statute  20  Yic.,  ch.  12,  sec.  16,  enacts,  that  “ No 
horses,”  &c.,  “ shall  be  permitted  to  be  at  large  upon  any 
highway  within  half  a mile  of  the  intersection  of  any 
highway  with  any  railway.on  grade,  unless  the  same  respec- 
tively shall  be  in  charge  of  some  person  or  persons  to  pre- 
vent their  loitering  or  stopping  on  such  highway  at  such  in- 
tersection with  any  railway.”  And,  (after  a provision  as  to 
impounding)  “ no  person,  any  of  whose  cattle  so  at  large 
shall  be  killed  by  any  train  at  such  point  of  intersection, 
shall  have  any  action  against  any  railway  company  in  re- 
spect to  the  same  being  so  killed.” 

The  effect  of  this  enactment  is  to  take  away  every  right 
of  action  for  damages  for  horses,  &c.,  killed  under  the  cir- 
cumstances set  forth  by  the  locomotives  or  cars  of  a railway 
company. 

The  plea  is  a confession  of  the  killing  complained  of,  but 
an  avoidance  by  setting  up  that  the  horses  killed  were  at 
large,  contrary  to  the  act.  If  the  plaintiff  thought  the  facts 
insufficiently  stated  to  bring  the  case  within  the  act,  he 
might  have  demurred ; if  the  plea  set  forth  untrue  matter, 
he  could  have  taken  issue  ; or  he  might  have  confessed  the 
plea  and  set  up  matter  of  avoidance,  if  there  were  any  such 
matter  ; or  he  might  have  new  assigned. 

He  has  not  taken  any  of  these  courses,  but  has  endea- 
voured to  combine  a sort  of  special  traverse  with  what  may 
be  considered  as  neither  an  avoidance  nor  a new  assign- 
ment. 

The  first  part  of  this  replication  sets  out  “ not  admitting  ” 
several  matters  alleged  in  the  plea,  and  then  takes  issue  on 
each  of  them.  Had  it  stopped  there  it  would  not  have  been 
demurrable,  though  a very  prolix  and  informal  way  of  taking 
issue  ; and  if  I viewed  the  latter  part  of  the  replication  as 
mere  surplusage,  the  same  conclusion  would  follow. 

But  I think  the  latter  part  was  added  for  the  express  pur- 
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pose  of  raising  the  question  whether,  although  the  horses 
were  at  large  on  the  highway  contrary  to  the  statute,  the 
defendants  are  not  liable  for  killing  them  if  by  the  exercise 
of  reasonable  care  and  skill  such  killing  might  have  been 
avoided,  and  several  authorities  were  cited  in  the  argument 
which  were  only  applicable  upon  this  construction  of  the 
replication.  On  this  construction,  however,  it  is  either  an 
attempt  to  avoid  the  plea  not  only  without  confessing  it  but 
after  denying  its  material  allegations,  or  it  is  an  attempt  at 
a new  assignment  which,  instead  of  setting  forth  with  greater 
particularity  a cause  of  action  which  the  plea  does  not  in 
fact  answer,  repeats  the  same  cause  of  action  previously 
stated  in  the  declaration,  and  is!  open  to  the  further  objec- 
tion, that  the  plaintiff  only  complains  of  one  act  of  the 
defendants  by  which  he  is  injured,  and  that  not  of  a con- 
tinuing character,  or  such  as  in  fact  may  include  several 
distinct  wrongs. 

If  the  replication  therefore  is  construed  as  an  attempt  to 
combine  an  avoidance  with  a traverse  instead  of  a confes- 
sion, or  as  a traverse  and  new  assignment,  it  seems  to  me 
equally  bad ; in  the  first  case,  as  an  avoidance  without  a 
confession,  in  the  second,  as  inapplicable  where  only  one 
wrongful  act  is  complained  of.  And  I think  the  plaintiff 
can  hardly  claim  to  be  heard  to  say,  on  arguing  this  de- 
murrer, that  the  latter  part  of  the  replication  is  to  be  re- 
jected because  it  is  at  variance  with  the  former  part,  or  not 
sustained  by  it.  The  maxim  utile  per  inutile  non  vitiatur 
hardly  seems  to  me  applicable  to  such  a case,  for  the  plain- 
tiff has  elected  to  put  the  matter  on  which  he  relies  at  the 
close  of  the  replication,  treating  the  former  part  as  only 
inducement  to  it. 

Morrison,  J.,  concurred. 

Judgment  for  defendants  on  demurrer. 
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In  Ee  Wilson  and  the  Quarter  Sessions  of  Huron  and 
Bruce. 

Appeal  from  conviction — Form  of  recognizance. 

The  form  of  recognizance  to  try  an  appeal,  given  in  the  schedule  to  ConsoL 

Stat.  C.,  ch.  103,  p.  1130,  is  sufficient,  though  the  condition  differs  in 

form  from  that  provided  for  by  ch.  99,  sec.  117. 

C.  Robinson,  Q.C.,  during  last  term  obtained  a rule  nisi 
for  a mandamus  to  the  justice  of  the  peace  for  Huron  and 
Bruce,  commanding  the  said  justice  in  Court  of  General 
Quarter  Sessions  assembled  to  hear  and  determine  an  appeal 
made  to  them  by  one  Charles  Wilson,  who  had  been  convic- 
ted under  Consol.  Stat.  C.,  ch.  91,  sec.  37,  before  two  of  the 
justices  of  the  said  counties,  of  an  assault  on  one  Joseph 
Mallough. 

The  court  had  refused  to  hear  the  appeal,  considering  the 
recognizance  defective,  because,  although  in  the  form  given 
in  the  schedule  to  Consol.  Stats.  C.,  ch.  103,  p.  1130,  and 
sanctioned  by  sec.  88,  it  was  not  in  accordance  with  the 
enactment  in  ch.  99,  sec.  117,  the  words  “ and  to  pay  such 
costs  as  shall  be  by  the  court  awarded,”  contained  in  that 
clause,  being  omitted. 

The  rule  having  been  enlarged,  S.  Richards,  Q.C., 
shewed  cause  during  this  term,  citing  Boyle  v.  Ward,  11 
U.  C.  E.  416. 

C.  Robinson,  Q.C.,  in  support  of  the  rule,  cited  In  re 
Allison,  10  Ex.  561 ; Re  The  Justices  for  York  and  Peel, 
Ex  parte  Mason,  13  C.  P.  159. 

Draper,  C.J. — There  is  no  doubt  a discrepancy,  though 
more  in  form  than  substance,  between  Consol.  Stat.  C.,  ch. 
99,  sec.  117,  ch.  103,  sec.  88,  and  the  form  given  in  the 
schedule  at  page  1130.  This  recognizance  complies  with  the 
latter.  The  language  of  the  judges  in  In  re  Allison  is  not 
inapplicable.  This  latter  act  would  be  a snare  to  entrap 
persons  if  it  were  held  that  to  follow  it  was  to  act  contrary 
to  the  former,  and  so  to  lose  the  appeal.  I think  the  rule 
should  be  absolute. 

Per  Cur. — Eule  absolute  for  mandamus. 
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Manning  v.  Ashall. 

County  Court — Appeal  not  allowed  on  evidence. 

The  Court  refused  to  entertain  an  appeal  from  a County  Court,  where  a 
new  trial  had  been  granted  because  “ the  verdict  was  against  evidence, 
or  at  all  events  against  the  greater  preponderance  of  evidence,”  and  no 
point  of  law  involved  in  the  decision. 

Appeal  from  the  comity  court  of  York  and  Peel. 

Robert  A.  Harrison  for  the  appellants.  C.  S.  Patterson , 
contra. 

Draper,  C.J. — The  learned  judge  has  granted  a new  trial 
because  he  “ thought  the  verdict  was  against  evidence,  or  at 
all  events  against  the  greater  preponderance  of  evidence.” 

The  decision  involved  no  point  of  law,  strictly  speaking, 
and  certainly  does  not  decide  the  questions  which  were 
argued  before  us. 

We  think  we  should  not  give  effect  to  an  appeal  from  a 
decision  of  the  judge  of  a county  court  on  a point  like  this, 
which  is  so  truly  an  exercise  of  discretion  by  one  who  having- 
presided  at  the  trial,  and  seen  and  heard  the  witnesses,  is 
in  a much  more  favourable  position  to  decide  correctly  than 
this  court  can  be. 

We  are  of  opinion  the  appeal  should  be  dismissed  with 
costs. 

Appeal  dismissed. 


McDonald  v.  McMillan. 

Dower — Evidence  of  seisin. 

In  an  action  of  dower  in  the  west  half  of  a lot,  the  husband’s  seisin  being 
denied,  it  was  proved  that  upwards  of  sixty  years  ago  his  father,  whose 
title  was  not  shewn,  died  in  possession,  leaving  the  husband  his  eldest 
son  and  heir-at-law.  He  married  demandant  forty-five  years  ago,  and 
moved  on  to  the  east  half  about  1814.  His  brother,  who  had  always  lived 
with  him  and  the  mother  on  the  west  half,  remained  there,  but  knew 
that  the  husband  claimed  it  until  his  death,  eight  years  before  the  trial. 
Held,  sufficient  to  support  a verdict  for  demandant,  for  the  husband’s  seisin 
by  descent  from  his  father  was  in  full  force  when  he  married,  and  if 
afterwards  his  brother  had  obtained  a title  by  possession,  that  could  not 
affect  the  demandant’s  right. 

Dower,  unde  nihil  habet.  Plea,  ne  unques  seisie  que 
dower. 
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The  trial  took  place  at  Cornwall,  in  November,  1863,  be- 
fore John  Wilson , J. 

The  demandant  claimed  dower  in  the  west  half  of  lot 
twenty-five,  in  the  seventh  concession  of  Lancaster,  as 
widow  of  Donald  McDonald.  It  was  admitted  that  the 
Crown  granted  this  lot  in  1797  to  one  Samuel  McLeod.  One 
Angus  McDonald  was  in  possession  of  this  lot,  living  on  the 
west  half,  and  died  there  about  sixty-years  before  the  trial. 
There  was  no  evidence  how  he  obtained  possession.  His 
widow,  with  her  children,  continued  to  live  there,  the  family 
consisting  of  Donald,  who  wTas  about  nineteen  years  old 
when  his  father  died,  two  other  sons,  Angus  and  Ewan,  and 
some  daughters.  “Before  the  war”  Donald  married  the 
demandant,  forty-five  years  before  the  trial.  He  lived  with 
the  family  five  years,  and  then  went  to  live  on  the  east 
half,  but  used  the  west  half  as  his  own.  He  built  a house 
on  the  east  half,  and  a barn,  getting  part  of  the  timber 
from  the  east  half  and  part  from  the  west,  twenty  years 
before  the  trial.  Donald  “ was  guardian  of  the  family,” 
and  died  about  eight  years  ago.  After  Donald  moved  on  to 
the  east  half,  Angus  remained  on  the  west  half  with  his 
mother  till  her  death,  which  was  twenty  years  before  the 
trial,  and  Angus  continued  to  live  there  after  his  mother’s 
death.  Each — that  is,  Donald  and  Angus — w7orked  the  lot, 
claiming  separate  halves,  but  Angus  knew  Donald  was 
claiming  the  west  half  till  he  died. 

It  was  objected  that  the  evidence  shewed  no  title  in  Angus 
the  father : that  Angus  the  son  never  ceased  to  live  on  the 
west  half,  while  Donald  quitted  it  in  1814  ; that  a division 
line  separated  the  east  from  the  west  half,  and  Donald’s 
own  conduct  shewed  he  had  no  right  to  it. 

The  learned  judge  left  to  the  jury  to  say  whether  Angus 
McDonald  (the  father)  died  in  possession  of  this  lot  in  1803, 
claiming  it  as  his  own  ; whether  Donald  was  his  eldest  son 
and  heir-at-law  ; and  did  he  claim  to  own  it  under  his 
father.  If  they  answered  all  these  questions  affirmatively, 
he  directed  them  to  find  for  the  demandant.  They  did  find 
for  her. 

In  Michaelmas  Term,  S.  Richards,  Q.C.,  obtained  a 
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rule  nisi  for  a nonsuit  on  leave  reserved,  or  for  a new  trial, 
on  the  ground  that  the  verdict  was  against  law  and  evi- 
dence, and  for  misdirection,  because  the  evidence  shewed 
that  the  demandant’s  husband  never  had  any  estate  in  the 
land  in  question  sufficient  to  entitle  the  demandant  to 
dower  : that  it  was  misdirection  to  tell  the  jury  that  if 
Angus  McDonald  died  in  possession,  claiming  the  land  as 
his  own,  and  if  demandant’s  husband  was  his  son  and  heir, 
and  claimed  to  own  under  his  father,  they  should  find  for 
demandant. 

In  this  term  McMicliael  shewed  cause,  referring  to  Lock- 
man  v.  Nesse,  5 0.  S.  505  ; Johnson  v.  McGill,  6 U.  C.  R. 
194. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

It  appears  to  us  the  evidence  of  seisin  in  the  case  is 
stronger  than  in  Lockman  v.  Nesse,  (5  0.  S.  505,)  where 
the  demandant  was  allowed  to  recover  her  dower,  and  that 
it  is  not  open  to  the  difficulty  which  prevailed  in  Johnson  v. 
McGill,  (6  U.  C.  R.  194,)  where  nothing  w£s  proved  but  that 
the  demandant’s  husband  was  at  one  time  in  possession. 

Upwards  of  sixty  years  ago  the  father  of  Donald,  the 
demandant’s  husband,  died  in  possession,  leaving  him  (the 
husband)  his  eldest  son  and  heir-at-law,  who  succeeded  to 
the  possession,  and  acted  as  owner  of  the  whole  for  several 
years  after  his  father’s  death.  If  his  father  had  disseised 
the  true  owner,  and  died  in  possession,  the  descent  cast  upon 
the  demandant’s  husband  by  operation  of  law  would  have 
tolled  the  entry  of  the  true  owner,  and  driven  him  to  bring 
a real  action,  as  the  law  then  was.  As  the  marriage  of 
Donald  to  the  demandant  took  place  before  the  war,  as 
stated  in  one  place,  or  forty-five  years  ago,  as  stated  in 
another,  he  was  at  the  time  of  the  marriage  in  possession  of 
the  whole  lot  as  heir-at-law  to  his  father,  and  the  seisin  by 
descent  was  in  full  force  at  the  time  of  his  marriage.  Since 
that  time  he  may  have  lost  the  right  of  entry  into  the  west 
half,  and  his  brother  Angus,  or  those  claiming  under  him, 
may  by  an  uninterrupted  possession  and  enjoyment  of  the 
west  half  have  acquired  a statutory  title  thereto  against 
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Donald  and  his  heirs;  but  this  can  no  more  affect  the 
demandant’s  right  to  dower  than  if  her  husband  at  any  time 
during  the  coverture  had  made  a conveyance  of  it  in  fee  to 
a stranger.  We  think,  therefore,  the  verdict  is  right. 

The  rule  has  been  taken  out  to  enter  a nonsuit  on  leave 
reserved,  and  also  for  misdirection.  There  is  no  entry  on 
the  learned  judge’s  notes  that  he  reserved  leave,  nor  that 
any  objection  was  taken  at  the  trial  to  the  manner  in  which 
the  case  was  submitted  to  the  jury. 

Rule  discharged. 


Mason  v.  Thomas. 

Assignment  of  goods — Affidavit — Objections  to. 

Where  the  affidavit  filed  with  an  assignment  for  the  benefit  of  creditors 
stated  that  it  “ was  made  bond  fide"  (omitting  the  words  “ for  good  con- 
sideration ”)  “ for  the  purposes  and  trusts  therein  set  forth  ’’and  not  for 
the  purpose  of  holding,  &c.,  “ the  estate  and  effects  mentioned  therein  ” 
instead  of  “ the  goods,”  as  in  the  statute  : Held,  that  the  words  substi- 
tuted sufficiently  complied  with  the  act,  but  that  the  omission  first  men- 
tioned was  fatal. 

Interpleader  issue,  to  try  whether  certain  goods  taken 
in  execution  on  the  23rd  of  May,  1863,  by  the  sheriff  of 
Carleton,  on  a fi.  fa .,  tested  the  22nd  of  May,  1863,  and 
delivered  to  the  sheriff  on  that  day,  on  a judgment  recovered 
by  the  defendant  against  Frederick  Southcoates,  were  at  the 
time  of  the  delivery  of  the  writ  the  property  of  the  plaintiff 
as  against  the  defendant. 

The  issue  was  tried  in  October  at  Ottawa,  before  John 
Wilson , J. 

The  seizure  was  proved  to  have  taken  place  about  the  25th 
of  May,  1863.  Southcoates  and  his  family  were  living  at 
the  place  when  the  goods  were  seized,  and  the  plaintiff  was 
working  there  and  claimed  them.  An  indenture  was  proved, 
dated  the  19th  May,  1863,  made  between  Southcoates,  of  the 
first  part,  the  plaintiff,  of  the  second  part,  and  the  creditors-of 
Southcoates  who  executed,  of  the  third  part,  by  which  South- 
coates sold  and  assigned  to  the  plaintiff  the  goods,  chattels, 
&c.,  enumerated  in  schedules  annexed,  to  hold  to  the  plain- 
tiff upon  the  trusts  thereinafter  declared,  “ for  the  purpose 
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of  paying  rateably  and  without  preference  or  priority,”  all 
the  creditors  of  Southcoates  their  just  debts,  and  to  sell  the 
estate  and  effects,  with  power  to  employ  Southcoates  to  wind 
up  the  trust  estate,  and  to  allow  him  what  the  trustees  should 
deem  advisable,  to  retain  one  per  cent,  for  his  own  services, 
and  if  there  should  be  a surplus  after  paying  creditors,  to 
return  it  to  Southcoates. 

It  was  proved,  in  order  to  be  filed  with  the  county  court 
clerk,  by  the  affidavit  of  the  subscribing  witness,  and  the 
plaintiff  made  affidavit,  for  the  same  purpose,  that  the  said 
“ assignment  for  benefit  of  creditors  was  made  bond  fide,iox 
the  purposes  and  trusts  therein  set  forth,  and  not  for  the 
purpose  of  holding  or  enabling  me,  this  deponent,  to  hold 
the  estate  and  effects  mentioned  therein  against  the  creditors 
of  the  said  assignor,  or  preventing  the  creditors  of  such 
assignor  from  obtaining  payment  of  any  claim  against  him.” 

For  the  defendant  it  was  objected  that  the  affidavit  was 
not  in  accordance  with  the  statute,  and  that  the  assignment 
was  voluntary,  and  was  not  executed  by  any  creditors,  and 
might  be  revoked. 

The  evidence  as  to  the  plaintiff  being  a creditor  was  con- 
tradictory, and  this  question  was  left  to  the  jury,  who  found 
for  the  plaintiff.  Leave  was  reserved  to  move  for  a nonsuit. 

In  Michaelmas  Term  S.  Richards , Q.C.,  obtained  a rule 
nisi  accordingly,  or  for  a new  trial,  to  which  during  this 
term  McBride  shewed  cause. 

Olmstead  v.  Smith,  15  U.  C.  R.  421 ; Tyas  v.  McMaster, 
8 C.  P.  446 ; Fraser  v.  Gladstone,  11  C.  P.  125  ; Maulson  v. 
Topping,  17  U.  C.  R.  183,  were  referred  to  in  the  argu- 
ment. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  judgment  in  Heward  v.  Mitchell  (11  U.  C.  R.  625) 
shews  that  this  deed  should  be  construed  (if  effectual  at  all) 
as  a sale  of  the  estate,  chattels  and  effects  therein  mentioned. 
It  contains  an  express  trust  to  sell,  not  merely  vesting  them 
in  and  placing  them  at  the  disposition  of  the  plaintiff,  so 
that  he  might  hold  them.  He  is  required  as  soon  as  conve- 
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iiiently  may  be  to  convert  them  into  money,  and  pay  the 
assignor’s  creditors. 

The  first  difference  objected  to  between  the  words  of  the 
affidavit  made  by  the  plaintiff  and  those  contained  in  the 
statute,  is  that  the  former  states  that  the  assignment  was 
not  made  for  the  purpose  of  holding  “the  estate  and  effects  ” 
mentioned  therein,  while  the  statute  says  “ the  goods  ” 
mentioned  therein.  The  words  used  are  the  most  compre- 
hensive, and  where  realty  and  debts  and  choses  in  action 
are  assigned,  as  well  as  goods  and  chattels,  they  seem  to  us 
to  comply  with  and  fulfil  the  objects  of  the  legislature. 

But  this  affidavit  wholly  omits  the  words  “ for  good  con- 
sideration,” and  the  statute  places  them  in  the  affidavit, 
which  is  required  to  be  filed.  Sir  John  Robinson,  C.J.,  in 
Olmstead  v.  Smith,  (15  U.  C.  R.  425)  says : — “ If  we  were  to 
accept  this  affidavit  as  sufficient,  we  might  be  suffering  the 
statute  to  be  intentionally  evaded ; and,  besides,  the  statute 
is  express,  and  it  has  not  been  complied  with.”  The  same 
thing  may  be  said  here  ; and  when  the  circumstances  are 
looked  at,  with  great  reason.  The  money  consideration 
mentioned  in  the  deed  is  5s. ; the  property  seized  by  the 
sheriff  was  appraised  at  rather  more  than  $800,  as  a cash 
value ; and  though  the  jury  found  that  the  plaintiff  was  a 
creditor  of  Southcoates,  there  was  not  the  slightest  proof  of 
the  amount  due  to  him,  and  it  is  quite  consistent  with  the 
evidence  that  the  amount  was  small.  There  was  no  proof 
that  there  was  any  other  creditor  except  the  plaintiff  and  the 
defendant,  and  there  was  much  to  induce  a conclusion  that 
the  object  was  to  defeat  the  defendant’s  execution ; among 
other  reasons,  that  it  was  executed  and  filed  so  very  short  a 
time  before  the  execution  came  into  the  sheriff’s  hands ; 
and  but  for  the  finding  that  the  plaintiff  was  a creditor  the 
assignment,  according  to  Maulson  v.  Topping,  (17  U.  C. 
R.  183,)  would  be  void,  for  no  creditor  except  the  plaintiff 
executed  it. 

We  are  of  opinion  that  the  rule  to  enter  a nonsuit  should 
be  made  absolute. 


Rule  absolute. 
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In  re  Patrick  Quin,  Collector,  on  the  application  of 
the  Treasurer,  of  the  Town  of  Dundas. 

Collector — Neglect  to  complete  his  rolls , &>c. — Application  for  mandamus. 

The  treasurer  of  a town,  by  authority  of  the  corporation,  applied  for  a 
mandamus  to  the  collector,  commanding  trim  to  give  an  account  in  writ- 
ing for  each  of  seven  years  during  which  he  had  held  office,  of  the  taxes 
remaining  due  on  his  rolls,  and  the  reason  why  he  could  not  collect  the 
same,  by  inserting  in  each  case  the  words  “ non-resident,”  or  “ no  pro- 
perty to  distrain,”  and  to  make  oath  that  the  sums  were  unpaid. 

The  court  refused  the  writ,  holding  that  as  there  were  other  remedies  pro- 
vided und§r  secs.  167,  170,  173,  177  of  the  Assessment  Act,  it  must  at 
least  be  shewn  that  they  could  not  be  used  or  be  of  any  avail. 

S.  Richards , Q.C.,  on  the  last  day  of  the  term  applied 
for  a mandamus  nisi  to  Patrick  Quin,  collector  of  taxes  for 
the  municipality  of  the  town  of  Dundas,  for  the  years  1855 
to  1861  inclusive,  commanding  him  to  deliver  to  the 
treasurer  of  that  municipality  an  account  in  writing  for  each 
of  the  said  years  of  all  the  taxes  remaining  due  on  the  col- 
lector’s rolls  for  that  municipality  for  each  of  the  said  years, 
showing  opposite  to  each  assessment  the  reason  why  the  said 
Quin  could  not  collect  the  same,  by  inserting  in  each  case 
the  words  “non-resident,”  or  “no  property  to  distrain;” 
and  to  make  oath  before  the  treasurer  of  the  municipality 
that  the  sums  mentioned  in  such  accounts  respectively 
remain  unpaid. 

The  application  was  founded  on  an  affidavit  of  the  treas- 
urer, who  had  held  his  office  since  1850.  He  stated  that 
Quin  was  appointed  collector  for  1855,  1856,  1857,  1858, 
1859,  1860,  and  1861,  and  had  the  collector’s  rolls  for  those 
years  delivered  to  him  : that  for  those  years  the  said  Quin 
had  paid  over  or  not  accounted  for, — 

For  the  year  1855  he  has  paid  $9052  60  and  left  unaccounted  for  $94  28 


1856 

11825  85 

361  03 

1857 

12025 

948  30 

••  1858 

14443  23 

t€ 

948  61 

1859 

10905  09 

“ 

1080  08 

“ i860 

10149  59 

981  67 

“ 1861 

14858  80 

2651  05 

That  the  said  Quin  had  not  delivered  to  the  treasurer  an 

account  of  any  of  the  taxes  remaining  due  on  the  several 
rolls  for  the  years  aforesaid,  nor  in  any  account  shewn  oppo- 
site to  each  assessment  the  reason  why  he  could  not  collect 
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the  same : that  he  had  been  requested  to  make  out  such 
account,  and  to  make  affidavit  of  the  correctness  thereof : 
that  he  had  repeatedly  stated  that  he  had  paid  over  the 
whole  moneys  collected,  and  that  the  balance  remained  un- 
collected : that  for  the  want  of  such  accounts  and  affidavit 
the  treasurer  of  Dundas  could  not  furnish  the  treasurer  of 
Wentworth  with  a copy  of  the  roll  for  any  of  the  said  seve- 
ral years,  so  far  as  the  same  related  to  lands  in  the  town  of 
Dundas : that  on  the  1st  of  February,  1868,  a written 
notice  was  served  on  Quin,  requiring  him  to  make  out  the 
accounts. 

The  affidavit  was  sworn  on  the  2nd  of  February,  and  this 
motion  was  made  on  the  13th.  The  application  was  made 
on  behalf  of  the  municipality,  and  the  town  clerk  swore, 
(also  on  the  2nd  of  February,)  that  on  the  day  preceding  he 
served  Quin  with  the  notice  above  mentioned,  and  read  it 
over  to  him,  and  that  he  said  “in  answer  thereto  that £ they’ 
(meaning  the  town  council  of  the  said  town)  ‘ can  just  go 
and  make  the  most  they  can  of  it,’  and  meaning  thereby 
that  he,  the  said  Quin,  would  not  comply  with  the  demand 
made.”  The  treasurer  swore  this  application  was  made  by 
authority  of  the  municipality. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

Before  granting  this  application  we  ought  to  know  what 
by-laws,  if  any,  the  corporation  of  Dundas  have  passed, 
under  sec.  243  of  the  Municipal  Institutions  Act,  for  the 
appointment  of  such  other  officers  than  those  named  in  that 
section  as  are  necessary  in  the  affairs  of  the  corporation, 
and  which  apply  to  the  office  of  collector,  and  whether  the 
collector  gave  security,  and  whether  with  sureties  or  not, 
and  what  previous  applications  have  been  made  to  him,  or 
steps  taken  to  compel  the  proper  performance  of  his  duties, 
which  appear  not  to  have  been  performed  during  the  seven 
successive  years  that  he  was  permitted  to  continue  in  office. 

Apart  from  this,  however,  it  appears  to  us  that  there  are 
other  remedies  against  this  collector  provided  by  law.  The 
169th  section  of  the  Assessment  Act  requires  him  to  enter  into 
a bond  for  the  faithful  performance  of  his  duties,  with  two 
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sureties  (sec.  170)  in  a sum  which  a by-law  to  be  passed 
shall  determine.  By  section  178,  if  any  collector  “wilfully 
omits  any  duty  required  of  him  by  this  act,  he  shall  be 
guilty  of  a misdemeanour  while  the  177th  section  gives  a 
very  summary  remedy  against  a collector  who  neglects  or 
refuses  to  account  for  the  sums  contained  in  his  roll  as  un- 
collected. Some  one  or  more  of  these  methods  of  redress 
must  be  resorted  to,  or  it  must  be  clearly  shewn  that  they 
cannot  be  used  or  be  of  any  avail,  before  the  qourt  will  grant 
the  perogative  writ  of  mandamus.  We  have  looked  at  the 
case  of  the  Queen  v.  The  Commissioners  of  the  Port  of 
Southampton,  (1  B.  & S.  5,)  but  it  does  not  appear  to  us  to 
furnish  authority,  at  all  events  as  the  case  now  stands,  for 
our  granting  the  writ.  Every  municipality  might  come  to 
us  for  a mandamus  to  their  assessors  or  collectors,  instead 
of  following  the  remedies  given  by  the  statute. 

Per  Cur. — Mandamus  refused. 


In  re  Tozer  qui  tam  v.  Preston. 

Appeals  from  Comity  Court — 27  Vic.,  ch.  14,  effect  of — Form  of  bond. 

Qacere,  as  to  the  effect  of  the  recent  act,  27  Vic.,  ch.  14 — whether,  as  it 
would  import  taken  literally,  neither  plaintiff  nor  defendant  need  join  in 
the  appeal  bond  in  any  case,  or  whether  it  relieves  plaintiffs  alone,  and 
only  “ in  cases  where  the  beneficial  plaintiff  is  not  a party  to  the  record,” 
as  it  would  appear  from  the  preamble  -was  intended. 

In  a Qui  tam  action  for  not  returning  a conviction,  the  County  Court  judge 
refused  to  certify  the  papers  for  appeal,  because  the  plaintiff  was  not  a 
party  to  the  bond,  and  this  court  refused  to  interfere  by  mandamus,  unless 
it  was  distinctly  shewn  on  affidavit  why  the  plaintiff  did  not  join,  whether 
he  was  desirous  to  appeal,  and  by  whose  desire  this  application  was  made. 
Semble,  that  no  time  is  now  limited  for  appealing  from  the  County  Courts. 

Crombie  applied  for  a mandamus  against  the  judge  of  the 
County  Court  for  the  county  of  Carleton,  to  certify  under 
his  hand  to  this  court  the  pleadings  in  a certain  cause  pend- 
ing in  the  said  County  Court  between  James  B.  Tozer,  who 
sues  as  well  for  our  Sovereign  Lady  the  Queen  as  for  him- 
self, plaintiff,  and  George  Henry  Preston,  defendant,  and  all 
motions,  rules  or  orders  made,  granted  or  refused  therein, 
pursuant  to  the  statute  in  such  case  made  and  provided. 
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The  action  was  for  not  returning  a conviction.  A decision 
had  been  given  in  the  County  Court  in  January,  1868,  on 
demurrer,  chiefly  as  to  the  jurisdiction  of  the  court  to  try 
the  cause,  and  in  the  same  month  an  order  was  granted 
staying  the  proceedings,  to  enable  the  plaintiff  to  appeal, 
and  directing  in  what  sum  the  appeal  bond  should  be  exe- 
cuted. On  the  19th  of  December,  1863,  the  bond  in  ques- 
tion was  tendered,  upon  which  the  judge  refused,  in  writing, 
to  certify,  pointing  out  that  nearly  a year  had  elapsed  since 
the  judgment  appealed  from,  but  resting  his  refusal  chiefly 
on  the  ground  that  the  bond  was  not  executed  by  the  plain- 
tiff, but  by  two  persons  having  “ no  interest  whatever  in  the 
suit  present  or  prospective,”  which  he  thought  was  not 
allowed  by  the  recent  act  27  Vic.,  ch.  14,  as  the  plaintiff 
contended. 

The  facts  of  the  case  further  appear  in  the  judgment. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

Sec.  67  of  the  County  Courts  Act,  (Consol.  Stat.  U.  C., 
ch.  15,)  virtually  enables  “ any  party  to  a cause  on  the  com- 
mon law  side  in  any  of  the  County  Courts”  who  is  dissatis- 
fied, &c.,  to  appeal,  by  authorising  a stay  of  proceedings  for 
four  days  to  give  time  to  perfect  the  appeal  bond.  The 
statute  27  Vic.,  ch.  14,  recites  that  doubts  have  arisen  as  to 
the  construction  of  the  68th  section  of  the  County  Courts’ 
Act,  “in  cases  where  the  beneficial  plaintiff  or  plaintiffs  are 
not  parties  to  the  record,”  and  it  first  enacts  that  the  words 
“ parties  wishing  so  to  appeal  ” shall  mean  “ as  well  parties 
suing  in  the  names  of  others,  though  not  named  in  the 
record,  as  parties  so  named  ;”  and,  secondly,  that  the  words 
“ himself  and,”  between  the  words  “by  ” and  “two,”  shall 
be  struck  out  of  the  said  section. 

Taken  to  the  letter,  the  68th  section  will  then  read,  “in 
case  the  party  wishing  so  to  appeal,”  whether  a party  to  the 
record  or  a party  suing  in  the  name  of  a party  who  is  named 
on  the  record,  “ gives  security  to  the  opposite  party  by  a 
bond  executed  by  two  sureties,  in  such  sum,”  &c.,  proceed- 
ing as  the  residue  of  the  section  now  stands  ; and  the  effect 
of  the  amendment  will  be  that  neither  plaintiff  nor  defen- 
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dant  need  join  in  the  appeal  bond  in  any  case,  and  not 
merely  “ in  cases  where  the  beneficial  plaintiff  or  plaintiffs 
are  not  parties  to  the  record,”  which  is  the  case  for  which, 
according  to  the  preamble,  it  was  intended  to  afford  a 
remedy,  as,  for  example,  where  the  assignee  of  a bond  was 
suing,  as  he  must  do,  in  the  name  of  the  assignor. 

It  will  also  relieve  defendants  as  well  as  plaintiffs  (in  cases 
of  appeal  by  the  former)  from  joining  in  the  security,  which 
the  preamble  does  not  give  the  slightest  colour  for ; and  as 
the  court  appealed  from  will  not  know,  from  any  thing  the 
statute  requires  to  be  either  laid  before  them  or  stated  in  the 
appeal  bond,  for  whom  the  sureties  enter  into  it,  nor  that 
it  is  for  the  plaintiff  named  on  the  record,  or  for  a beneficial 
plaintiff  not  named  on  the  record,  an  appeal  may  be  insti- 
tuted by  a mere  stranger  to  the  particular  suit,  who  desires 
to  get  the  judgment  of  one  of  the  superior  courts  upon  a 
question  decided  in  the  County  Court,  in  some  suit  in  which 
the  appellant  or  party  procuring  the  appeal  has  no  interest 
or  right  to  interfere. 

We  presume  that  what  "was  really  intended  was  to  extend 
the  right  of  appeal,  by  giving  it  not  merely  to  the  nominal 
plaintiff  but  to  the  real  plaintiff,  and  that  the  legislature  did 
not  conceive  that  they  were  going  farther  ; and  that  it  was 
not  in  reality  meant  to  make  any  change  with  regard  to  the 
plaintiff  or  the  defendant  on  the  record,  when  they  respec- 
tively were  the  persons  interested  in  the  question  raised 
thereupon.  Indeed  as  to  the  defendants  we  cannot  think 
it  was  designed  to  change  their  position  as  appellants  at  all, 
though  possibly  a case  might  arise  where  there  was  a nomi- 
nal defendant,  the  beneficial  defendant  not  being  named. 
The  preamble,  however,  omits  reference  to  defendants. 

If  then  no  change  was  intended  where  the  plaintiff  named 
was  the  plaintiff  in  reality,  it  would  seem  as  if  the  legisla- 
ture, intended  to  leave  the  law  untouched  as  to  an  appeal 
by  him,  had  inadvertently  so  changed  the  language  of  the 
statute  as  to  render  it  unnecessary  for  him  to  join  with  his 
sureties  in  giving  the  appeal  bond  ; and  we  may  well  enquire 
whether  we  can  so  construe  the  language  used  as  to  limit  its 
effect  to  the  design  obviously  pointed  out  in  the  preamble. 
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There  is  strong  reason  for  doing  this,  of  which  the  present 
case  affords  example.  A qui  tam  action  is  brought  against 
a justice  of  the  peace  for  not  returning  a conviction  of  the 
plaintiff  for  an  infraction  of  a municipal  by-law  to  the  next 
Quarter  Sessions.  We  may  gather  that  he  did  return  it  to  the 
Recorder’s  Court,  but  not  to  the  Quarter  Sessions.  It  was 
only  in  Trinity  Term  last  that  this  very  point  was  argued 
in  this  court,  and  on  the  21st  of  September  last  that  we 
gave  judgment,  that  the  practice  of  making  the  returns  to 
the  Recorder’s  Court  was  not  sanctioned  by  law.  (a)  Now 
the  action  in  which  it  is  desired  to  make  this  appeal  was  com- 
menced on  the  12th  of  July,  1861,  and  the  judgment  of  the 
County  Court  was  pronounced  in  January,  1863,  on  a point 
of  jurisdiction  chiefly,  if  not  altogether.  The  learned  judge, 
in  refusing  to  certify  the  papers  for  appeal,  speaks  of  the 
absence  of  the  “plaintiff  in  the  United  States,  to  which 
country  it  is  not  denied  he  belongs,  and  did  belong  when  the 
action  was  commenced,”  and  as  no  one  but  the  plaintiff  is 
shewn  to  be  beneficially  interested  in  the  suit,  the  learned 
judge  considered  that  he  ought  to  be  a party  to  the  bond. 
This  letter  of  the  learned  judge  is  dated  the  19th  of  Decem- 
ber, 1863,  and  the  affidavit  of  the  plaintiff’s  attorney,  sworn 
on  the  19th  of  January  following,  takes  no  notice  and  offers 
no  explanation  why  the  plaintiff  is  not  a party  to  the  bond, 
unless  we  assume  that  he  relies  on  the  recent  statute,  27 
Vic.,  ch.  14.  Nor  does  it  appear  from  any  thing  laid  before 
us  on  the  application  for  a mandamus  that  the  appeal  was 
desired  to  be  instituted  by  the  plaintiff,  and  if  not  who  is 
the  party  that  does  desire  to  institute  it. 

As  the  judgment  on  the  demurrer  would  seem  to  have 
been  rested  on  the  ground  of  want  of  jurisdiction  in  a case 
of  this  nature,  the  defendant  has  probably  felt  himself  pre- 
cluded from  entering  a judgment. 

We  are  not  disposed  to  grant  the  writ  of  mandamus,  nor 
even  a rule  nisi , without  it  is  distinctly  shewn  to  us  on  affi- 
davit why  the  plaintiff  did  not  join  in  the  bond,  and  that  he 
is  or  is  not  the  party  desirous  of  appeal,  and  that  the  appli- 
cation is  made  by  his  desire,  and  was  commenced  with  his 
knowledge,  or  if  not,  at  whose  instance  it  is. 

(a)  See  Keenahan  qui  tam  v.  Egleson,  22  U.  C.  R.  626. 
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If  in  truth  the  legislature  have  used  words  capable  of  a 
construction  not  meant,  it  is  earnestly  to  be  hoped  that  the 
late  statute  will  be  explained,  and  perhaps  a limitation  of 
the  time  for  appealing  from  the  County  Court  may  be  ad- 
visable. At  present  there  seems  to  be  no  such  limit. 

Rule  refused. 


Lee  and  Cameron  v.  Mitchell. 

Statute  of  Frauds — Promise  to  pay  the  debt  of  another. 

B.  and  another  had  executed  a mortgage  to  the  plaintiffs,  by  which  the 
principal  money  became  due  on  default  in  the  interest,  and  they  also  held 
the  mortgagors’  note  endorsed  to  them  by  the  payee.  The  mortgagors 
assigned  all  their  estate  and  effects,  including  the  mortgaged  property,  to 
defendant,  in  trust  for  creditors,  and  he,  in  consideration  that  the  plain- 
tiffs would  not  enforce  payment  of  the  principal  money  which  had  become 
due  on  the  mortgage,  but  would  accept  the  interest  when  he  could  pay  it, 
verbally  promised  to  pay  the  note.  Held,  a promise  to  answer  for  the 
debt  of  another,  and  that  the  plaintiffs  could  not  recover. 

Appeal  from  the  County  Court  of  York  and  Peel. 

Edward  and  Daniel  Black  had  executed  a mortgage  to  the 
plaintiffs,  by  which  the  principal  money,  $4500,  became 
immediately  due  if  the  interest  was  not  paid  on  the  days 
appointed.  The  plaintiffs  were  also  the  holders  of  a promis- 
sory note  made  by  the  two  Blacks  for  $150,  in  favour  of  J. 
H.  Cameron,  or  order,  and  endorsed  by  him  to  them.  The 
Blacks  became  unable  to  pay  their  debts  in  full,  and  made 
an  assignment  of  all  their  estate  and  effects,  including  the 
mortgaged  property,  to  the  defendant,  in  trust  for  their 
creditors.  Defendant  accepted  the  assignment  and  acted  in 
the  trusts.  Not  being  prepared  to  pay  the  interest  on  the 
mortgage  at  the  appointed  day,  the  defendant,  in  considera- 
tion that  the  plaintiffs  would  not  enforce  the  payment  of  the 
principal  sum  on  account  of  the  default  in  paying  the  inter- 
est, but  would  accept  payment  of  the  interest  whenever 
defendant  was  prepared  to  pay  it,  verbally  promised  the 
plaintiffs  to  pay  them  the  promissory  note  for  $150,  which 
was  then  overdue.  The  plaintiffs  did  receive  the  interest  on 
the  mortgage  from  the  defendant,  and  did  not  enforce  pay- 
ment of  the  principal,  although  the  interest  was  not  paid 


LEE  ET  AL.  V.  MITCHELL. 


315 


until  after  the  day  on  which  it  became  due,  yet  the  defen- 
dant had  not  paid  the  note-  for  $150,  and  to  recover  it  this 
action  was  brought. 

It  was  objected  that  the  defendant’s  promise  was  collateral 
to  the  then  existing  promise  of  the  Blacks  to  pay  the  pro- 
missory note,  and  was  an  agreement  to  answer  for  their  debt, 
default  or  miscarriage,  and  was  not  proved  to  be  in  writing ; 
and  this  point  was  reserved,  and  the  plaintiff ’shad  a verdict. 

After  argument  in  term,  the  learned  judge  of  the  County 
Court  set  aside  the  verdict,  and  made  absolute  a rule  to  enter 
a nonsuit,  being  of  opinion  that  the  defendant’s  promise 
came  within  the  Statute  of  Frauds,  requiring  to  be  proved 
by  a note  in  writing. 

Against  this  decision  the  plaintiffs  appealed. 

McMichael , for  the  appellants,  cited  Moberly  v.  Baines, 
18  U.  C.  R.  25 ; Tumblay  v.  Meyers,  16  U.  C.  R.  143  ; 
Clark  v.  Waddell,  lb.  352. 

Robert  A.  Harrison , contra,  cited  Forth  v.  Stanton,  1 
Wms.  Saund.  210,  note  ( c );  Green  v.  Cresswell,  10  A.  & E. 
453 ; Fitzgerald  v.  Dressier,  7 C.  B.  N.  S.  392 ; Edwards 
v.  Kelly,  6 M.  & S.  204 ; Castling  v.  Aubert,  2 East,  325  ; 
Bampton  v.  Paulin,  4 Bing.  264  ; Houlditch  v.  Milne,  3 Esp. 
86 ; Thomas  v.  Williams,  10  B.  & C.  664  ; Hall  v.  Denholm, 
11  U.  C.  R.  354 ; McDonell  v.  Cook,  1 U.  C.  R.  542  ; 
Bounce  v.  Woodyard,  8 L.  T.  Rep.  186 ; Fennell  v.  Mul- 
cahy,  8 Ir.  Law  Rep.  434. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  the  appeal  should  be  dismissed.  There 
was  no  original  liability  on  the  defendant’s  part  to  pay  the 
plaintiffs  any  thing,  but  in  consideration  that  they  would 
waive  a forfeiture  of  a mortgage  arising  from  non-payment 
of  interest  at  the  day,  he  undertook  to  pay  a promissory  note 
of  which  the  mortgagors  were  makers,  and  which  had  been 
transferred  to  the  plaintiffs  by  the  payee.  This  was  no 
doubt  a good  consideration  for  his  promise,  but  the  promise 
had  no  relation  to  the  mortgage  debt ; , it  related  to  a differ- 
ent debt,  not  originally  due  to  the  plaintiffs  by  the  defendant ; 
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for  it  does  not  appear  that  this  defendant  was  in  any  way 
connected  with  or  interested  in  the  note,  though  the 
mortgaged  premises  had  been  assigned  to  him  in  trust. 
Notwithstanding  defendant’s  promise,  the  mortgagors  still 
continued  liable  to  pay  that  debt,  and  therefore  we  do  not 
see  how  it  can  be  maintained  that  this  was  not  a promise  to 
pay  the  debt  of  another  then  overdue.  The  second  clause 
of  the  4th  section  of  the  Statute  of  Frauds  appears  to  us  to 
cover  the  case.  There  must  be,  under  that  enactment,  a 
sufficient  consideration  to  sustain  the  promise,  and  the  agree- 
ment or  some  memorandum  or  note  thereof  must  be  in  writing. 
The  test  suggested  in  the  note  to  Forth  v.  Stanton,  (1  Wms. 
Saund.  211  c,)  is  “ that  the  question  whether  each  particular 
case  comes  within  this  clause  of  the  statute  or  not,  depends 
not  on  the  consideration  for  the  promise,  but  on  the  fact  of 
the  original  party  remaining  liable,  coupled  with  the  absence 
of  any  liability  on  the  part  of  the  defendant  or  his  prop- 
erty, except  such  as  arises  from  his  express  promise.”  In 
Fitzgerald  v.  Dressier,  (7  C.  B.  QSF'.  S.  892,)  the  court  affirms 
this  test.  We  refer  also  to  Reader  v.  Kingham,  (9  Jur.  N. 
S.  797.) 

Appeal  dismissed  with  costs. 
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James  Breathour  y.  Bolster. 

Overflowing  land — Injury  caused  by  lessee — Liability  of  lessor. 

Defendant  owning  land  on  which  were  a mill  dam  and  two  mills,  leased 
each  of  the  mills  to  a separate  tenant,  who  by  means  of  the  dam  penned 
back  the  water  upon  the  plaintiff’s  land.  Held,  that  for  the  injury  so 
caused  defendant  was  liable. 

New  trial  refused  for  excessive  damages. 

Action  for  penning  back  and  obstructing  the  water  in  the 
river  Huccatoo,  and  thereby  overflowing  the  lands  of  the 
plaintiff,  being  the  west  half  of  lot  number  23,  in  the  first 
concession  of  Georgina,  through  which  the  Huccatoo  flows  ; 
and  by  reason  of  such  penning  back  the  water  of  the  river 
overflowed  and  rose  to  a great  height,  and  prevented  the 
plaintiff  from  having  access  from  one  part  of  his  farm  to 
the  other,  with  his  servants  and  cattle,  and  prevented  him 
from  making  use  of  a mill  site  which  naturally  existed  on 
his  land. 

Plea , not  guilty,  on  which  issue  was  joined. 

The  case  was  tried  in  October,  1863,  at  the  Toronto 
assizes,  before  Adam  Wilson , J. 

It  was  proved  beyond  denial  that  the  plaintiff’s  land  was 
overflowed,  owing  to  a dam  which  penned  back  the  water  of 
a stream  flowing  through  the  plaintiff’s  land,  which  dam 
was  erected  in  1851,  and  before  the  defendant  became  the 
owner  of  the  land.  The  defendant  came  into  possession, 
and  rented  two  mills,  which  were  worked  by  the  water  raised 
by  this  dam,  to  two  separate  tenants,  who  had  actually 
occupied  during  all  the  time  for  which  the  plaintiff  claimed 
to  recover  damages  in  this  action. 

One  of  these  tenants,  who  was  called  by  the  plaintiff,  pro- 
duced his  lease,  dated  the  27th  of  October,  1862,  for  five 
years  from  the  7th  of  December  then  next,  at  a rent  of 
$300,  of  a saw  mill  and  other  premises  situated  on,  &c. 
“ With  a right  to  take  and  use  a sufficient  quantity  of  water 
to  be  carried  in  a race  already  cut  for  that  purpose  from  the 
mill  pond  on  lot  number  22,  in  the  first  concession  of  Geor- 
gina, to  drive  or  propel  one  upright  saw  and  one  circular 
and  there  was  an  agreement  as  follows  : “ Should  Michael 
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Breathour,  on  whose  land  water  has  flowed  back,  interfere 
or  disturb  the  said  ” (the  lessee)  “so  as  to  prevent  the 
operation  of  manufacturing  lumber,  then  in  such  case  the  ” 
(defendant)  “ hereby  agrees  to  forfeit  half  a year’s  rent  of 
the  premises. 

The  defendant  first  came  into  possession  while  the  plain- 
tiff (who  was  deaf  and  dumb)  was  a minor.  His  mother, 
who  was  acting  as  his  guardian,  remonstrated  with  the 
defendant  about  the  overflowing,  and  there  was  an  arbitra- 
tion between  them,  at  which  it  was  settled  that  during  the 
minority  one  Pennyman,  then  in  possession,  should  pay 
the  plaintiff ’s  mother  $20  per  annum  ; but  she  swore  she 
did  not  take  this  as  compensation,  but  as  a recognition  of 
her  son’s  rights.  Since  the  27th  of  August,  1862,  when  the 
plaintiff  came  of  age,  the  defendant  had  paid  nothing. 
There  was  evidence  given  to  shew  that  since  this  arbitra- 
tion more  of  the  plaintiff’s  land  had  been  overflowed,  and 
that  the  dam  had  been  raised. 

The  defendant’s  counsel  moved  for  a nonsuit,  on  the 
ground  that  it  was  not  proved  that  the  defendant  in  any  way 
penned  back  the  water.  Leave  was  reserved  by  consent  to 
move  on  this  objection. 

On  cross-examination  of  a witness  called  for  the  defence, 
he  said,  that  the  defendant  leased  one  mill  to  him  in  1858, 
— producing  his  lease,  which  authorised  his  drawing  suffi- 
cient water  from  the  dam  to  drive  an  upright  saw  and  one 
circular  saw ; but  that  he  should  not  use  the  water  so  as  to 
lower  it  in  the  mill  pond  below  the  top  of  a certain  post 
planted  in  the  mill  dam,  or  except  at  such  times  as  one 
Lancelot  Bolster  or  his  assigns  did  not  require  to  saw. 
And  there  was  an  agreement  that  if  the  mill  dam  should  be 
carried  away  by  a freshet  when  all  due  care  has  been  ob- 
served by  the  lessee  in  connexion  with  Lancelot  Bolster, 
to  whom  a certain  part  of  the  water  had  been  assigned,  then 
the  defendant  bound  himself  to  be  at  half  the  expense  of 
putting  the  dam  in  repair  : that  is,  should  Lancelot  Bolster 
neglectto  perform  his  part  of  the  contract  with  the  defendant. 

This  lease  was  renewed  in  October,  1862. 

The  learned  judge  left  the  case  to  the  jury  as  sufficiently 
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supported  by  the  evidence ; and  they  found  for  the  plaintiff, 
$400  damages. 

In  Michaelmas  Term  M.  C.  Cameron , Q.C.,  obtained  a 
rule  nisi  for  a new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  law  and  evidence,  for  misdirection,  surprise,  ex- 
cessive damages,  and  on  grounds  disclosed  on  affidavits, 
renewing  the  objection  taken  on  motion  at  the  trial  for  non- 
suit, and  insisting  that  the  defendant’s  tenants,  and  not  the 
defendant,  were  the  parties  who  penned  the  water  back. 
He  cited  McCallum  v.  Hutchinson,  7 C.  P.  508 ; Eich  v. 
Easterfield,  4 C.  B.  783. 

In  this  term  Hector  Cameron  shewed  cause. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  evidence,  we  think,  very  clearly  established  that  the 
dam  on  the  defendant’s  land  caused  a nuisance  to  the  plain- 
tiff by  overflowing  his  land,  and  that  the  defendant  demised 
these  mills  with  the  dam  or  a limited  use  of  it  as  a means 
of  raising  water  to  work  these  mills,  contracting  with  the 
lessees,  or  one  of  them,  in  certain  events  to  renew  and 
repair  the  dam  when  necessary. 

The  principles  recognised  in  the  well-reasoned  judgment 
in  Eich  v.  Basterfield  appear  to  us  to  govern  this  case,  and 
the  examination  therein  made  of  most  of  the  previous  au- 
thorities renders  further  reference  to  the  cases  there  cited 
superfluous.  The  rule  deducible  from  this  is,  that  where- 
ever  the  existence  of  the  thing  complained  of  constitutes  a 
nuisance,  the  landlord  who  demised  it  is  responsible  for  the 
injury  it  occasions.  And  in  Eolle’s  Abridgment  “ Nuisance  ” 
K.  2,  the  following  instances  are  given  : A dam  or  mound 

of  earth  stopping  up  the  channel  of  a river  or  water  course, 
or  the  keeping  a mill  pond  at  an  undue  elevation. 

Penning  back  or  obstructing  the  water  so  as  to  overflow 
4he  plaintiff’s  land  is  the  act  here  complained  of,  and  the 
modus  operandi,  the  erection  or  maintenance  of  a dam,  or 
the  adding  to  the  height  of  a dam  already  erected,  appears 
to  us  matter  of  evidence,  properly  receivable  to  sustain  the 
allegation  of  penning  back  or  obstructing. 
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We  do  not  find,  taking  all  the  affidavits  together,  sufficient 
reason  to  set  aside  the  verdict  in  them.  The  only  point  on 
which  we  have  entertained  a doubt  has  been  the  amount  of 
the  damages.  We  have  little  doubt  that  the  jury  have 
thought  the  defendant’s  conduct  vexatious,  and  especially 
in  totally  denying  the  plaintiff ’s  cause  of  action,  when  the 
payment  made  to  his  mother  during  his  (the  plaintiff ’s) 
minority  so  plainly  involved  an  admission  of  the  plaintiff’s 
right.  Still,  as  not  more  than  five  acres  of  land  are  actually 
rendered  worthless,  and  as  these  damages  cover  only  about 
a year,  $400  seems  a very  large  sum,  making  an  ample 
allowance  for  the  severance  of  the  plaintiff’s  farm.  For 
the  damage  continuing  successive  actions  may  be  brought 
until  the  nuisance  is  abated. 

We  have  referred  to  the  learned  judge,  and  find  from  him 
that  there  was  no  proof  whatever  that  the  plaintiff ’s  mother 
consented  to  or  licensed  the  erection  of  the  dam.  The  party 
who  did  this  had  the  river  levelled  by  (as  the  result  shewed) 
an  incompetent  person,  and  he  declared  there  was  a mill 
site  upon  the  land  on  which  the  dam  was  erected ; and 
when  the  dam  was  put  up,  and  the  plaintiff’s  land  was  over- 
flowed, his  mother  claimed  that  there  should  be  something 
paid  as  a recognition  of  the  right  of  her  son.  The 
learned  judge  also  states  that  he  reserved  nothing  to  be 
moved  as  ground  of  nonsuit  connected  with  the  question 
that  the  defendant  was  the  party  liable  for  the  nuisance  on 
the  plaintiff’s  land,  although  he  did  not  erect  or  procure 
the  erection  of  the  dam,  having  become  the  person  controll- 
ing its  use,  as  appeared  from  the  leases  of  the  two  mills, 
that  were  put  in  evidence. 

The  learned  judge  confirms  Mr.  Hector  Cameron's  state- 
ment to  us,  as  to  the  question  of  damages : that  to  the 
extent  of  six  years  before  action  was  brought  they  might 
consider  the  injury  inflicted  upon  the  plaintiff’s  land,  and 
allowing  for  all  paid  by  the  defendant,  give  damages  for  the 
residue ; and  looking  at  all  the  circumstances,  he  is  not 
dissatisfied  with  th$  verdict,  though  thinking  it  liberal. 

Under  these  circumstances  we  are  induced  to  change  our 
first  impression,  which  was  to  grant  a new  trial  for  excessive 


Holmes  v.  McKechin. 


321 


damages,  upon  payment  of  costs,  and  to  conclude  that  as  to 
this,  as  to  the  other  points  raised,  the  rule  should  be  dis- 
charged. 

Eule  discharged,  (a) 


Holmes  y.  McKechin. 

Township  of  Cumberland — Survey  of — Single  or  double-fronted  concessions — 
Evidence — Second  new  trial  granted — 12  Vic.,  ch.  35,  sec.  37. 

See  this  case  reported  on  a previous  motion  for  a new  trial,  ante  page  52. 
The  jury  having  again  found  for  the  plaintiff,  the  court  granted  a second 
new  trial,  holding  that  upon  the  facts  proved  the  township  should  clearly 
be  treated  as  one  with  double-fronted  concessions. 

Held,  also,  that  as  all  the  grants  before  the  passing  of  the  Surveyors’  Act, 
12  Vic.,  ch.  35,  sec.  37,  had  described  the  land  in  half  lots,  that  feature 
of  a double-fronted  concession  was  established  by  the  retrospective  words 
of  the  act,  and  subsequent  grants,  therefore,  could  not  affect  the  question. 
There  are  several  townships  with  double-fronted  concessions  in  which  the 
posts  have  not  been  planted  on  both  sides  of  the  allowances  for  roads 
between  the  concessions,  though  the  statute  makes  that  a part  of  the 
definition  of  such  townships. 

The  most  important  facts  of  this  case  are  reported  ante 
page  52.  The  case  was  tried  again  at  L’Original,  before 
John  Wilson , J.,  and  the  jury  again  found  for  the  plaintiff. 

There  was  not  much  additiqnal  evidence  given,  but  it  was 
more  distinctly  proved  than  at  the  last  trial  there  was  an 
original  line  of  posts  planted  in  rear  of  the  eighth  concession, 
marked  on  the  same  principle  as  those  in  rear  of  the  seventh 
concession,  and  intended,  as  Colonel  McDonell  swore,  to 
mark  the  rear  or  west  halves  of  lots  in  the  eighth  concession, 
and  to  serve  as  the  guides  for  finding,  across  the  concession 
roads,  the  starting  point  for  running  side  lines  of  the  front 
or  east  halves  of  lots  in  the  ninth  concession. 

Crombie  obtained  a rule  nisi  for  a new  trial,  to  which  C. 
S.  Patterson  shewed  cause. 

Draper,  C.J. — I have  again  perused  the  evidence  given 
at  the  former  trial,  and  have  also  examined  that  given  at  the 
last  trial.  I cannot  arrive  at  any  other  than  the  following 
conclusions  : 

(a)  See  (ianby  v.  Jubber,  9 L.  T.  Rep.  N.  S.  800. 
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1.  That  the  government  directed  this  to  he  a township 
with  double  fronts.  To  my  mind  the  instructions  put  this 
beyond  a doubt. 

2.  That  the  surveyor  intended  to  carry  his  instructions 
into  effect,  though  he  did  not  follow  them  literally,  because 
he  did  not  double  post  the  concession  lines,  but  contented 
himself  with  posting  the  rear  line  of  the  concession,  intend- 
ing those  posts  to  serve  as  the  guide  to  ascertain  the  front 
angles  of  the  half  lots  in  the  concession  in  rear,  the  distance 
between  the  two  being  only  one  chain. 

8.  That  the  conclusion  that  this  is  a township  having 
concessions  with  single  fronts,  so  far  as  it  is  rested  on  the 
fact  that  only  one  line  of  posts  was  planted,  is  an  erroneous 
conclusion  in  point  of  law,  and  is  contradicted  both  by  the 
government  instructions  and  by  the  evidence  of  the  sur- 
veyor who  made  the  original  survey. 

4.  That  in  point  of  fact  this  conclusion  is  not  supported 
or  warranted  by  expressions  in  the  field  notes  of  dubious 
character,  because  the  letter  of  the  instructions  and  the  in- 
tention of  the  surveyor  as  sworn  to  ought  to  remtfve  all 
doubt,  so  far  as  the  language  of  that  same  surveyor’s  field 
notes  is  concerned. 

5.  That  the  acts  of  the  government  in  patenting  lands 
for  many  years  after  the  survey,  are  evidence  of  the  strongest 
character  to  shew  that  the  survey  was  treated  by  them  as 
made  in  accordance  with  the  instructions. 

6.  I do  not  perceive  that  any  patent  is  in  evidence  grant- 
ing lands  in  this  township,  (except  on  the  Ottawa  front,  which 
does  not  affect  this  question,)  otherwise  than  by  east  and 
west  halves,  of  an  earlier  date  than  1854  ; certainly  none 
before  the  80th  of  May,  1849.  The  Surveyors’  Act,  12  Vic., 
cli.  35,  (which  is  consolidated  by  eh.  77,  Consol.  Stats.  C., 
and  ch.  93,  Consol.  Stats.  U.  C.,)  was  passed  on  that  day  ; 
and  sec.  37  enacts  that  “In  those  townships  in  Upper  Canada 
in  which  the  concessions  have  been  surveyed  with  double 
fronts,  that  is,  with  posts  or  monuments  planted  on  both 
sides  of  the  allowances  for  roads  between  the  concessions, 
and  the  lands  shall  have  been  described  in  half  lots,  the  divi- 
sion or  side  lines  shall  be  drawn  from  the  posts  at  both  ends 
to  the  centre  of  the  concession,”  &c. 
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If,  as  I gather  from  the  patents  given  in  evidence,  all  the 
grants  before  the  passing  of  the  statute  described  the  lands 
in  half  lots,  that  feature  of  a double-fronted  concession  town- 
ship was  indelibly  impressed  on  the  township  by  the  retro- 
spective words  “shall  have  been  described ,”  and  the  28th 
section  of  the  Consol.  Stat.  U.  C.,  ch.  98,  must  be  construed 
with  the  aid  of  the  8th  section  of  the  same  Consol.  Stats., 
ch.  1.,  and  be  held  to  operate  not  as  a new  enactment,  but 
as  declaratory  of  the  law  contained  in  the  statute  of  1849  ; 
and,  therefore,  the  patents  for  lands  in  this  township 
issued  since  1849  are  not  evidence  to  contradict  the  infer- 
ence or  conclusion  that,  so  far  as  the  granting  by  half  lots 
affects  the  question,  the  concessions  therein  had  double 
fronts. 

That  the  statute  does  not,  in  its  definition  of  a double- 
fronted  concession  as  one  with  posts  or  monuments  planted 
on  both  sides  of  the  allowances  for  roads  between  the  con- 
cessions, follow  or  designate  the  work  on  the  ground  in  some 
townships,  where  the  concessions  are  double-fronted,  was 
made  apparent  in  the  case  of  Smith  v.  Groube,  argued  before 
us  last  term,,  where  evidence  was  given  that  in  such  a case 
a single  line  of  posts  was  sometimes  planted  along  the  centre 
of  the  allowance  for  road  between  concessions  ; (a)  and  I 
have  frequently  heard  statements  given  in  evidence,  that  only 
a single  line  of  posts  was  planted  to  point  out  where  the 
angles  of  lots  on  each  side  of  the  concession  line  would  be 
found. 

Whether  a township  is  one  the  concessions  in  which  are 
single  or  double-fronted  is  partly  a question  of  law  and 
partly  one  of  fact ; but  if  in  the  present  case  the  facts  sworn 
to  were  specially  stated,  in  order  that  the  law  might  be  ap- 
plied to  them,  I have  not,  as  at  present  advised,  any  doubt  on 
the  proper  conclusion.  But  though  the  question  must  neces- 
sarily be  left  to  a jury,  yet  if  the  conclusion  at  which  they 

(a)  This  was  an  action  of  trespass,  upon  the  east  half  of  lot  35  in  the 
nth  concession  of  East  Zorra,  tried  at  Woodstock,  in  October  last,  before 
Hagarty,  J.  The  judgment  is  not  reported,  as  it  turned  upon  questions 
of  fact,  and  involved  no  point  of  law.  The  jury  found  for  the  plaintiff, 
and  the  verdict  was  upheld.  Freeman,  Q.C.,  for  the  plaintiff ; Beard,  for 
defendant. 
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arrive  is  contrary  to  law,  upon  the  strongest  view  of  facts,, 
strictly  speaking,  and  not  treating  facts  and  inferences  there- 
from, which  unavoidably  involve  questions  of  law,  as  synono- 
mous,  then  the  court  should  endeavour,  as  far  as  their 
authority  extends,  to  obtain  a decision  in  conformity  with 
the  law;  and  though  most  reluctant  on  ail  occasions  to  inter- 
fere with  the  decision  of  a jury  on  a question  of  fact 
properly  left  to  them,  I feel  strongly  that  their  verdict  is 
erroneous,  and  that  there  should  be  a new  trial. 

Per  Cur. — Eule  absolute. 


Hunter  v.  Farr  and  King. 

Ejectment — Proof  of  title — Mortgage — Right  of  executors  under  Consol.  Stats.. 
U.  C.,  ch.  87,  sec.  5. 

In  ejectment  for  ioo  acres,  the  east  half  of  lot  23,  the  plaintiff  claimed 
under  F.,his  title  being  a mortgage  executed  by  F.  in  1847,  and  assigned 
by  the  executors  of  the  mortgagee  to  the  plaintiff  in  1856,  and  a release 
of  the  equity  of  redemption  from  F.  to  the  plaintiff  in  1863.  Neither  the 
land  nor  the,  mortgage  debt  were  mentioned  in  F.’s  will.  It  was  proved 
that  in  1847  F.  owned  100  acres  of  lot  22  adjoining,  and  had  cleared 
four  or  five  acres  of  the  half  lot  in  question,  of  which  he  was  reputed  to  be 
the  owner.  Defendant  had  occupied  about  twelve  acres  of  it  for  nearly 
fourteen  years. 

Quaere , whether  this  was  sufficient  primd  evidence  of  F.  being  owner  in  fee  ; 
but 

Held , that  the  plaintiff  could  not  recover,  for  the  statute  (Consol.  Stat.  U. 
C.,  ch.  87,  sec.  5)  only  authorises  executors  to  convey  the  legal  estate  on 
payment  of  the  mortgage  debt,  not  to  a purchaser  from  them,  and  it 
therefore  remained  in  the  mortgagee’s  heir-at-law. 

Ejectment  for  the  east  half  of  lot  28,  in  the  5th  conces- 
sion of  North  Gwillimbury.  Defence  for  the  whole  by 
defendant  Farr.  Defendant  King  let  judgment  go  by 
default. 

The  plaintiff’s  notice  of  title  was  on  a mortgage  made  by 
one  William  Fletcher  to  one  Alexander  Dunlop,  and  an 
assignment  of  that  mortgage  from  Dunlop  to  one  William 
Eeid,  and  an  assignment  from  the  devisee  and  executors  of 
Eeid  to  the  plaintiff : also  under  another  mortgage  made  by 
William  Fletcher  to  one  William  Pegg,  and  an  assignment 
of  that  mortgage  from  the  executors  of  Pegg  to  the  plaintiff. 

Farr’s  notice  of  title  was  by  length  of  possession  in  him- 
self and  those  under  whom  he  claimed. 
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The  trial  took  place  at  the  York  and  Peel  assizes  in 
October,  1868,  before  Adam  Wilson , J. 

The  plaintiff’s  right  to  recover  depended  upon  the  right 
which  William  Fletcher  had  in  this  half  lot.  In  1847,  as  a 
witness  swore,  he  owned  the  100  acres  adjoining,  and  was 
clearing  up  this  half  lot,  and  had  then  been  in  possession 
two  or  three  years.  His  house  and  clearing  was  upon  lot 
number  22,  and  he  had  cleared  four  or  five  acres  of  the  east 
half  of  number  28  immediately  contiguous,  which  he  fenced 
in  with  the  clearing  on  number  22.  He  was  not  proved  to 
have  been  in  the  actual  occupation  of  any  other  part.  It 
was  sworn  that  he  was  the  reputed  owner  of  it,  and  it  was 
proved  that  on  the  21st  of  September,  1847,  he  mortgaged 
it  in  fee  to  William  Pegg,  covenanting  that  it  was  free  from 
incumbrances.  Pegg  died  before  the  11th  of  November, 
1847,  having  made  his  will,  and  thereby  appointed  his 
son  Samuel,  and  his  sons-in-law  Thomas  Wilcoxson  and 
Thomas  Eck  his  executors.  This  lot  of  land  was  not 
mentioned  in  the  will,  nor  was  the  mortgage  specifically 
referred  to. 

By  indenture  dated  the  18th  of  October,  1856,  Wilcoxson 
and  Eck,  the  surviving  executors  of  Pegg,  assigned  the  mort- 
gage and  the  unpaid  moneys  secured  thereby,  and  so  far  as 
they  lawfully  might  or  could  the  mortgaged  premises,  to 
the  plaintiff ; and  by  indenture  dated  the  20th  of  July,  1868, 
Fletcher — after  reciting  that  the  premises  in  question  had 
been  conveyed  to  him  by  one  Alexander  Dunlop,  and  that 
he  had  mortgaged  them  to  Dunlop,  and  then  to  Pegg — 
released  and  conveyed  to  the  plaintiff  all  his  right,  title  and 
interest,  at  law  and  in  equity,  in  this  half  lot. 

There  was  some  slight  further  evidence  given  as  to  the 
mortgage  from  Fletcher  to  Dunlop,  but  it  went  no  further 
than  the  statement  of  a witness  that  he  thought  he  had  seen 
such  a mortgage,  and  that  there  was  an  assignment  endorsed 
on  it,  made  by  Dunlop,  to  William  Reid,  and  that  both  in- 
struments were  lost  in  Chancery ; and  upon  the  assumption 
of  the  sufficiency  of  this  evidence,  other  evidence  was  given 
to  prove  Reid’s  will ; and  a deed  was  proved,  executed  by 
parties  professing  to  be  devisees  or  executors  named  in  this 
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will,  and  conveying  this  mortgage,  the  money  secured  by  it, 
and  this  land  mortgaged,  to  the  plaintiff. 

With  regard  to  the  defendant  Farr,  he  was  proved  to  have 
been  in  occupation  of  two  small  fragments  of  this  half  lot, 
i.  e.,  seven  acres,  where  his  house  stood,  at  the  north-east 
corner,  and  another  piece  at  the  north-west  corner  thereof, 
the  two  pieces  being  about  eighty  rods  apart,  and  containing 
together  about  twelve  acres.  His  occupation,  however,  was 
not  proved  to  have  begun  quite  fourteen  years  ago,  and 
Fletcher  was  the  only  other  person  who  appeared  to  have  had 
any  possession,  or  to  have  claimed  any  right  in  this  land. 

It  was  objected  for  the  defendant  Farr,  at  the  trial,  that 
Fletcher  was  not  shewn  to  have  had  any  proper  legal  title, 
but  only  a prior  possession  against  a later  possession  : that 
in  fact  he  had  no  possession  beyond  the  four  or  five  acres 
enclosed  in  a fence  : that  no  title  was  sufficiently  traced  from 
Fletcher  through  the  mortgage  said  to  have  been  given  to 
Dunlop  : that  Reid’s  will  was  not  properly  proved,  and  the 
persons  professing  to  convey  as  his  devisees  or  executors 
were  not  shewn  to  have  that  character  or  right : that  Pegg’s 
will  was  not  sufficiently  proved,  and  if  it  were,  it  did  not  de- 
vise any  estate  or  create  any  power  to  sustain  the  convey- 
ance to  the  plaintiff  professedly  made  under  it. 

The  learned  judge  ruled  that  the  possession  of  Fletcher 
was  primd  facie  sufficient  as  to  all  the  half  lot : that  the 
admission  by  the  plaintiff  that  there  was  a will  of  Reid  must 
be  taken  altogether  : that  the  persons  stated  in  it  as  devisees 
were  the  devisees  under  it,  and  if  so  this  claim  of  title 
was  proved  : that  under  Pegg’s  mortgage  the  legal  estate 
appeared  to  be  outstanding  in  Pegg’s  heir-at-law : that  the 
defendant  shewing  no  title,  but  a possession  at  most  for 
thirteen  years,  was  not  such  a title  as  put  the  plaintiff  to 
the  proof  of  a stronger  title  than  he  had  shewn.  And  he 
reserved  leave  to  the  defendant  to  move  to  enter  a nonsuit 
on  these  objections.  The  verdict  was  entered  for  the  plaintiff. 

In  Michaelmas  Term,  Robert  A.  Harrison  obtained  a rule 
nisi  for  a nonsuit  on  the  leave  reserved,  or  for  a new  trial 
on  the  law  and  evidence.  He  cited  Doe  Hill  v.  Gander,  1 
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U.  C.  R.  3 ; Doe  Beckett  v.  Nightingale,  5 U.  C.  R.  518  ; 
Roberts  v.  Phillips,  4 E.  & B.  450  ; Doe  Wilkes  v.  Babcock, 
1 C.  P.  892  ; Longford  v.  Eyre,  1 P.  Wms.  741  ; Robinson 
y.  Byers,  9 Chy.  Rep.  U.  C.  372. 

In  this  term,  McMichael  shewed  cause,  citing  Coltman  v. 
Brown,  16  U.  C.  R.  133 ; Eccles  v.  Paterson,  22  U.  C.  R. 
167  ; Rogers  v.  Card,  7 C.  P.  89. 

Draper,  C.  J. — Assuming,  which  is  not  proved,  that  Dun- 
lop once  owned  this  land  and  conveyed  it  to  Fletcher,  there 
was  no  legal  proof  that  Fletcher  ever  mortgaged  to  Dunlop, 
or  that  Dunlop  assigned  this  mortgage  to  Reid.  A witness 
merely  swore  that  he  thought  he  had  seen  these  instru- 
ments, and  that  they  were  lost  in  Chancery.  Not  a word 
was  said  to  prove  the  execution  of  either  of  them.  When 
the  rule  nisi  was  moved  we  thought  there  was  no  ground 
for  sustaining  the  plaintiff’s  claim  upon  that  chain  of  title, 
and  granted  it  to  hear  discussed  the  questions  raised  on  the 
claim  derived  through  Pegg. 

As  to  this,  there  are  two  questions  : 1st.  Was  there  suffi- 
cient prima  facie  evidence  of  Fletcher’s  right  to  mortgage 
in  fee  ? If  so,  has  the  fee  so  conveyed  by  the  mortgage  to 
Pegg  become  vested  in  the  plaintiff  ? 

As*  to  the  first,  the  evidence  is  slight.  It  shews  actual 
possession  and  occupation  by  Fletcher  of  not  more  than  five 
acres.  His  possession  of  the  residue  was  no  more  than 
constructive.  If  a man  has  title  to  a lot  of  land,  though  he 
has  never  entered  into  the  actual  possession  of  it,  the  law 
deems  him  to  be  in  possession  until  some  one  else  enters  ad- 
versely to  him,  not  recognising  his  title,  and  so  a fortiori  if  he 
enters  and  occupies  a part.  If  without  title  he  enters  on  a lot 
which  is  in  a state  of  nature,  clearing  and  fencing  a few 
acres  only,  leaving  the  rest  open  and  unimproved,  the  actual 
possession  of  the  part  will  not  alone,  in  my  opinion,  draw  to 
it  the  possession  of  the  other  part.  I do  not  say  what  may 
be  the  effect  of  continuous  acts  of  ownership  over  the  residue, 
though  unenclosed  or  uncleared, but  here  there  is  no  such  evi- 
dence to  rest  upon.  All  we  hear  is,  that  Fletcher  claimed 
to  own  the  whole  by  title  : that  he  occupied  a small  portion, 


328  queen’s  bench,  Hilary  term,  27  vie.,  1864. 

and  by  a mortgage  executed  when  no  other  person  was  in 
possession  asserted  a right  over  the  fee  simple.  I have 
great  difficulty  in  holding  this  to  be  sufficient,  except  as  to 
the  part  which  he  actually  occupied.  Fictitious  titles  or 
securities  might  very  easily  be  created  if  the  owner  and 
occupier  of  a lot  could,  by  enclosing  a few  acres  of  a lot 
adjoining  which  happened  to  be  vacant,  create  evidence  of 
his  being  in  the  possession  of  the  whole.  I cannot  persuade 
myself  that  such  a possession,  though  lasting  for  twenty 
years,  would  constitute  a bar  to  the  entry  of  the  true  owner 
into  the  residue. 

But  conceding  that  there  was  prima  facie  evidence  that 
Fletcher  was  owner  in  fee,  have  his  rights  and  estate  become 
vested  in  the  plaintiff  ? The  intermediate  steps  on  which 
the  plaintiff  relies  are  the  will  of  Pegg,  the  conveyance  from 
his  executors,  and  the  release  of  the  equity  of  redemption 
from  Fletcher. 

As  to  the  will,  it  does  not  mention  this  mortgage  debt,  or 
the  land  on  which  it  is  secured.  The  testator  devises  other 
freehold  estates,  but  not  this.  The  mortgage  debt  there- 
fore vested  in  Pegg’s  executors  as  part  of  the  personal  estate, 
and  the  land  vested  in  Pegg’s  heir-at-law.  Then  the  convey- 
ance by  the  surviving  executors  of  Pegg  to  the  plaintiff  pro- 
fesses to  convey  both  the  debt  and  the  legal  estate  in  the  land. 
This  latter  conveyance  can  only  be  effectual  under  the  Con- 
sol. Stats.  U.  C.,  ch.  87,  sec.  5.  Power  is  thereby  given  to 
the  personal  representatives  of  a deceased  mortgagee,  to 
convey,  release,  and  discharge  the  mortgage  debt  and  the 
estate  in  the  laud  in  two  cases  : 1st.  If  the  mortgage  money 
was  paid  in  the  life-time  of  the  mortgagee.  2nd.  If  if  was 
paid  after  his  death.  But  this  act  does  not  empower  execu- 
tors or  administrators  to  convey  the  legal  estate  as  well  as 
to  assign  the  mortgage  debt  to  the  purchaser  from  them, 
though  perhaps  such  an  extended  construction  of  the  statute 
may  be  deemed  equitable  and  sustainable.  Literally,  until 
the  payment  of  the  mortgage  debt  they  have  no  such  power. 
Then,  as  on  Pegg’s  death  the  legal  estate  vested  in  his  heir, 
how  is  it  on  the  facts  appearing  conveyed  to  the  plain- 
tiff ? Can  the.  conveyance  by  the  executors  operate  to  pass 
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it  ? Fletcher,  on  the  20th  of  July,  1868,  conveyed  his  equity 
of  redemption  to  the  plaintiff,  and  if  the  legal  estate  was 
then  vested  in  the  plaintiff  by  force  of  the  assignment  from 
the  executors,  the  mortgage  would  be  extinguished,  as  such 
a transaction  between  Fletcher  and  the  plaintiff  would  be  a 
satisfaction  of  the  mortgage  debt.  But  if  payment  was 
necessary  to  unable  the  executors  to  convey  the  legal  estate 
under  the  statute,  I do  not  think  they  could  execute  that 
power  by  anticipation  ; and  their  deed  was  made  in  Octo- 
ber, 1856,  while  the  mortgage  debt  was  not  extinguished 
until  July,  1868.  The  case  of  Bobinson  v.  Byers,  (9  Cliy. 
Rep.  572,)  recently  decided  by  the  Chancellor  of  Upper 
Canada,  adopts  this  view  of  the  statute. 

We  think  the  executors  could  not  convey  the  legal  estate 
until  the  mortgage  debt  was  paid,  and  that  the  legal  estate 
is  still  vested  in  Pegg’s  heir-at-law. 

If  the  plaintiff  had  succeeded  in  shewing  the  legal  estate 
of  whatever  part  of  the  lot  Fletcher  had  a prima  facie  title 
to  convey  in  fee,  then  the  motion  for  a nonsuit  or  new  trial 
would  fail  on  a technical  ground.  The  defence  is  for  the 
whole  of  the  land  claimed,  and  extends  to  the  four  or  five 
acres  of  which  Fletcher  had  actual  occupation. 

But  as  I think  that,  admitting  that  Fletcher  was  seised 
in  fee  of  the  whole,  the  plaintiff  has  not  succeeded  in  shew- 
ing that  legal  seisin  to  have  passed  to  himself  in  any  part, 
I think  the  rule  for  nonsuit  must  be  made  absolute. 

Hagarty,  J.- — On  a question  of  boundary  a man’s  title  by 
possession  is  no  doubt  confined  to  what  he  actually  occu- 
pies ; but  in  proving  a chain  of  title  I think  it  prima  facie 
sufficient  to  shew,  for  example,  a conveyance  of  a lot  by  a 
person  in  possession  of  any  part  of  it,  professing  to  claim 
and  own  the  entire.  This  in  no  way  gives  him  right  against 
a paper  title  to  the  whole,  but  is  merely  available  as  a primd 
facie  deduction  of  title.  On  this  point  I desire  to  be  clear, 
as  it  is  one  constantly  arising  in  practice. 

Morrison,  J.,  concurred. 

Rule  absolute. 
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Rachel  Williams  y.  The  Commissioners  of  the  Cobourg 
Town  Trust. 

Dower — Release — Power  of  attorney — Construction  of. 

In  an  action  of  dower  it  appeared  that  the  demandant  on  the  6th  of  March, 
1863,  executed  a power  of  attorney  to  one  M.  to  demand  her  dower  in 
all  lands  of  her  late  husband,  to  compound  for  and  compromise  her 
claim,  and  to  accept  such  sum  in  lieu  thereof,  either  by’annual  payments 
or  in  one  sum,  as  he  should  think  fit,  and  to  execute  releases  of  such 
dower.  On  the  22nd  of  May  he  executed  a release  in  her  name  to  the 
defendants  of  her  dower  in  the  lands  in  question,  for  a consideration  ex- 
pressed of  $400,  but  M.  swore  that  he  agreed  to  take  $300,  and  that  this 
was  not  paid  until  July.  The  power  was  revoked  on  the  23rd  of  May, 
and  the  jury  found  that  the  release  had  been  previously  executed. 

Held,  that  the  power  to  release  was  not  conditional  upon  receiving  a cash 
payment  or  an  arrangement  for  an  annuity  ; that  the  difference  between 
the  sum  mentioned  in  the  release  and  that  received  by  M.,  could  not 
avoid  the  release ; and  that  the  tenants  therefore  were  entitled  to  succeed. 

The  demandant  claimed  in  her  count  the  third  part  of 
three  pieces  of  land  in  the  town  of  Cobourg,  being  those 
pieces  of  88 J acres  conveyed  by  John  Ross  to  James 
Williams,  of  which  the  defendants  were  tenants  under  the 
statute  passed  in  1859,  to  consolidate  the  debt  of  the  town 
of  Cobourg,  (describing  the  parcels,)  as  the  dower  of  the  de- 
mandant of  the  endowment  of  the  said  James  Williams, 
heretofore  her  husband,  whereof  she  hath  nothing — averring 
a demand  in  writing  of  her  dower  pursuant  to  the  statute. 

Plea,  that  before  the  commencement  of  this  suit  the  de- 
mandant by  deed  to  the  defendant,  the  then  tenant  of  the 
freehold,  released  all  dower  and  thirds,  and  all  right,  title, 
claim,  or  demand  thereto  in  the  lands  mentioned  ; on  which 
the  demandant  took  issue. 

The  case  was  tried  at  Cobourg  before  Morrison,  J.,  in 
October  last. 

It  appeared  that  the  demandant  on  the  6th  of  March, 
1868,  executed  a power  of  attorney,  whereby  she  gave  au- 
thority to  Thomas  McNaughton,  of  Cobourg,  attorney-at- 
law,  to  demand  her  dower  in  all  the  lands  of  which  her  late 
husband  was  seised  during  the  coverture,  and  particularly  in 
certain  parcels  of  land  in  Cobourg,  which  were  described, 
and  of  which  the  lands  mentioned  in  the  count  formed  part ; 
and,  among  other  things,  she  authorised  her  attorney  to  com- 
pound for  and  compromise  her  claims  to  dower  with  any  per- 
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son  interested  in  the  lands,  and  to  accept  such  sum  or  sums 
of  money  in  lieu  thereof,  either  by  annual  payments  or  in 
one  sum,  as  he  might  think  fit,  and  to  release,  assign,  and 
quit  claim,  and  convey  to  any  person  or  persons  all  her 
claims  for  dower  in  the  said  lands,  and  to  sign,  seal,  execute, 
and  deliver  for  her  and  in  her  name,  all  deeds,  agreements, 
leases,  and  other  documents  requisite  and  proper  for  any  of 
the  purposes  aforesaid,  and  generally  for  her  and  in  her  name 
to  do  and  perform  all  acts,  matters  and  things  in  reference 
to  the  premises,  as  fully  and  effectually  as  she  could  do  if 
personally  present. 

By  indenture,  dated  22nd  May,  1863,  executed  by  the 
demandant  “by  Thomas  McNaughton,  her  attorney,”  the 
demandant,  in  consideration  of  $400  paid  by  the  now  defen- 
dants, the  receipt  of  which  was  thereby  acknowledged,  and 
that  it  was  in  full  satisfaction  of  and  for  all  dower  and  right 
or  title  thereto  which  she  had  or  might  have  or  claim  in  the 
lands  and  hereditaments  thereinafter  described,  did  remise, 
release,  and  quit  claim  to  the  defendants  all  dower  and  thirds, 
and  all  right,  title,  claim,  or  demand  thereto,  which  she  had 
or  might  claim  to  have  out  of  the  lands  above  stated  ; with 
a covenant  from  demandant  that  neither  she  nor  any  person 
for  her  or  in  her  name,  any  manner  of  action  or  suit,  or  any 
manner  of  right  or  title,  should  not  at  any  time  bring,  prose- 
cute, or  demand  against  the  defendants,  but  that  she  and 
every  of  them  should  be  excluded,  &c. 

On  the  23rd  of  May,  1863,  the  demandant,  by  an  instru- 
ment under  seal,  revoked,  countermanded,  annulled  and 
made  void  the  deed  poll  or  power  of  attorney  under  her  hand 
and  seal,  “ bearing  date  on  or  about  the  month  of  February 
last,  to  Thomas  McNaughton,  of  the  town  of  Cobourg, 
Esquire,  given,  delivered  and  executed,  and  all  powers  and 
authority  whatsoever  therein  expressed  and  delivered,  being 
one  granted  to  the  said  Thomas  McNaughton,  granting  him 
power  and  constituting  him  my  attorney  for  me  and  in  my 
name  to  release  my  right  to  dower  of,  in,  and  to  certain 
property  in  the  town  of  Cobourg,  heretofore  owned  by  my 
late  husband,  the  said  James  Williams,  deceased.” 

McNaughton  was  called  as  a witness,  and  swore  that  he 
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executed  the  release  on  the  day  it  bore  date,  and  delivered 
it  on  the  same  day  to  one  of  the  defendants.  The  considera- 
tion was  not  paid  until  July.  He  received  the  revocation  on 
the  evening  of  the  28rd  of  May;  1863.  He  agreed  on  the 
22nd  of  May  to  take  $300  as  the  consideration.  The  time 
and  manner  of  payment  was  not  then  mentioned,  and  he  did 
not  then  definitely  settle,  they  agreeing  to  pay  the  money  as 
soon  as  they  got  it.  When  the  memorial  was  executed  by 
him  the  money  was  paid.  He  executed  the  memorial  merely 
for  purposes  of  registration.  (There  was  a certificate  on  the 
power  of  attorney  that  a memorial  of  it  was  registered  on 
the  7th  of  April,  1863.)  $150  were  paid  to  Mr.  McNaughton 
in  July,  and  he  was  authorised  by  defendants  to  collect  the 
other  $150  from  parties  against  whom  they  had  claims. 

It  was  objected  that  the  power  did  not  authorise  a release 
of  dower  except  upon  a cash  payment,  or  an  arrangement 
for  an  annuity.  The  objection  was  overruled,  and  the  only 
question  submitted  to  the  jury  was,  whether  the  release  was 
executed  before  the  revocation.  They  found  for  the  tenants, 
the  defendants. 

In  Michaelmas  Term,  C.  S.  Patterson  obtained  a rule  nisi 
to  shew  cause  why  a new  trial  should  not  be  granted,  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence, 
the  attorney  for  the  demandant  not  having  been  authorised 
to  execute  the  release  pleaded  under  the  circumstances 
proved,  and  for  misdirection  in  ruling  that  the  attorney  was 
so  authorised.  He  cited  Sykes  v.  Giles,  5 M.  & W.  646 ; 
Barker  v.  Greenwood,  2 Y.  & C.  414 ; Breming  v.  Mackie, 
3 F.  & F.  197  ; Perry  v.  Holl,  2 DeG.  F.  & J.  38. 

Galt,  Q.C.,  shewed  cause. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

Admitting  that  in  the  exercise  of  powers  great  strictness 
is  to  be  observed,  it  does  not  appear  to  us  this  rule  should 
be  made  absolute. 

The  power  to  compound  for  and  compromise  the  deman- 
dant’s claim  to  dower  is  full  and  unlimited : the  power  to 
accept  such  sum  or  sums  either  by  annual  payments  or  in 
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one  sum  is  equally  so  ; and  the  power  to  release,  assign  and 
quit  claim  such  claims,  is  not  given  upon  payment  of  or 
securing  payment  of  (if  by  annual  payments)  the  sum  so 
accepted  as  the  compromise  or  compensation. 

There  is  no  suggestion  of  mala  jides  in  the  arrangement, 
nor  any  difficulty  about  the  demandant  obtaining  the  sum 
agreed  upon,  except  that  it  appears  that  $400  is  inserted  in 
the  release  as  the  consideration,  while  the  witness  speaks 
only  of  $800.  If,  as  between  herself  and  the  attorney,  he 
has  become  liable  to  pay  $400,  which  is  not  a question  for 
us,  while  he  has  only  got  $800  by  his  own  agreement  made 
on  behalf  of  the  demandant  from  the  releasees,  that  does  not 
appear  to  us  to  afford  any  reason  for  treating  the  release  as 
a nullity.  We  think  the  objection  taken  at  the  trial  was  on 
a consideration  of  the  power  of  attorney  properly  overruled, 
and  the  jury  have  expressly  found  that  the  release  was 
executed  before  the  power  to  Mr.  McNaugton  was  revoked, 
which  seems  to  have  been  the  question  of  fact  relied  upon 
by  the  demandant. 

Rule  discharged. 


Edgar  et  al.  v.  The  Canadian  Oil  Company. 

Sale  of  oil — Contract  to  deliver  “ rock  oil  ” — Warranty — Evidence. 

Defendants,  carrying  on  business  at  Woodstock,  and  having  a large  quan- 
tity of  crude  oil  at  a refining  establishment  there,  contracted  to  sell  to 
the  plaintiffs,  who  lived  at  Hamilton,  six  thousand  gallons  of  rock  oil,  to 
be  delivered  at  Woodstock,  and  marked  with  the  brand  of  the  refining 
company,  The  plaintiffs  sent  the  barrels  to  Woodstock,  and  the  defen- 
dants sent  their  clerk  to  see  them  filled,  the  plaintiffs  agreeing  to  pay  half 
of  his  expenses.  It  was  proved  that  rock  oil  meant  oil  so  refined  as  to  be 
fit  for  illuminating  purposes,  and  the  jury  being  directed  to  say  whether 
what  was  delivered  was  substantially  that  article,  found  in  favour  of  the 
plaintiffs. 

Held,  that  the  direction  was  right,  and  that  the  evidence,  set  out  below, 
amply  sustained  the  verdict : that  the  maxim  “ caveat  emptor"  did  not 
apply,  for  that  as  the  delivery  was  at  Woodstock,  the  plaintiffs  living  at 
Hamilton  could  not  be  said  to  have  had  an  opportunity  of  exercising 
their  own  judgment,  and  defendants’  clerk  was  their  agent  only  to  see 
the  oil  barrelled. 

Held,  also,  that  defendants’  account  rendered  to  the  plaintiffs,  after  the 
delivery,  for  6000  gallons  of  rock  oil,  was  clearly  evidence,  as  an  admis- 
sion by  them  of  what  it  was  they  professed  to  sell. 

The  declaration  stated  that  the  plaintiffs  were  wholesale 
dealers  in  illuminating  and  other  oils : that  a certain  illumi- 
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nating  oil  was  known  by  the  trade  name  of  “rock  oil,”  and 
by  that  term  was  for  sale  by  manufacturers  of,  and  whole- 
sale dealers  in, illuminating  oils : that  the  plaintiffs  were  desir- 
ous of  purchasing  from  defendants  certain  oil,  to  be  trans- 
mitted at  the  plaintiffs’  expense,  in  the  usual  course  of  trade, 
from  Woodstock  to  a foreign  market,  to  be  sold  as  rock  oil, 
of  which  the  defendants  had  notice  ; and  thereupon,  in  con- 
sideration that  the  plaintiffs  would  purchase  from  defendants 
such  refined  rock  oil,  the  defendants  represented  to  and 
promised  the  plaintiffs  that  the  Woodstock  Oil  Refining 
Company  were  about  supplying  to  defendants  a large 
quantity  of  such  refined  rock  oil,  which  defendants  would 
sell  and  deliver  to  the  plaintiffs  at  Woodstock  at  forty  cents 
per  gallon,  and  which  refined  rock  oil  would  be  reasonably 
fit,  proper,  and  safe  to  be  used  as  illuminating  oil,  and  to  be 
transmitted  to  a foreign  market ; and  in  consideration  of 
defendants’  promise,  the  plaintiffs  promised  to  purchase  such 
refined  rock  oil,  so  to  be  obtained  by  defendants  from  the  said 
Woodstock  company,  at  the  price  aforesaid : — that  defendants 
afterwards  obtained,  to  wit,  six  thousand  gallons  of  oil  from 
the  said  Woodstock  company,  and  in  consideration  that  the 
plaintiffs  would  purchase  the  same  as  such  refined  rock  oil 
as  aforesaid,  undertook  and  promised  the  plaintiffs  that  such 
last  mentioned  oil  of  the  defendants  was  such  refined  rock 
oil  as  aforesaid,  and  was  reasonably  fit,  &c.,  (as  before ;) 
and  that  defendants  sold  and  delivered  the  same  to  the  plain- 
tiffs on  the  terms  aforesaid,  and  the  plaintiffs  paid  the  price 
thereof  to  defendants,  and  at  great  expense  transmitted  such 
oil  for  sale  to  the  foreign  market,  to  wit,  at  Montreal,  and 
caused  the  same  to  be  there  offered  for  sale  as  such  refined 
rock  oil ; but  defendants  broke  their  promise  in  this,  that  the 
said  oil  was  not  such  refined  rock  oil  as  aforesaid,  and  was  not 
reasonably  fit,  &c.,  &c.  By  reason  whereof  the  plaintiffs 
have  been  unable  to  sell  the  same  as  refined  rock  oil,  or  as 
reasonably  fit,  &c.,  and  have  been  compelled  to  sell  it  at 
Montreal,  at  public  auction,  for  the  best  price  that  could  be 
obtained,  to  wit,  ten  cents  per  gallon.  Averments,  that  the 
plaintiffs  had  no  notice  of  the  unfitness  of  the  said  oil,  and 
though  they  used  all  reasonable  care  and  diligence  in  the 
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ordinary  course  of  trade  to  discover  the  said  unfitness,  could 
not  discover  the  same  till  it  arrived  and  was  offered  for  sale 
in  Montreal  as  such  rock  oil,  and  was  duly  tested  ; and  that 
the  plaintiffs  immediately  requested  defendants  to  take  it 
back,  and  to  re-pay  the  purchase  money,  which  defendants 
refused,  and  the  plaintiffs  were  forced  to  sell  the  same  as 
aforesaid ; by  reason  whereof  the  plaintiffs  have  lost  the 
difference  between  the  price  they  paid  and  the  price  at 
which  they  have  sold,  and  the  expenses  of  transmission, 
and  the  costs  of  examining,  testing,  and  endeavouring  to 
sell,  and  of  the  final  sale,  and  the  anticipated  profits. 

Common  money  counts  were  added. 

Pleas , to  the  first  count. — 1.  Did  not  represent,  warrant, 
or  promise.  2.  Denying  the  breach.  8.  To  the  residue  of 
the  declaration,  never  indebted. 

The  trial  took  place  at  Hamilton,  in  October  last,  before 
Richards,  C.J. 

The  defendants,  according  to  their  account  furnished, 
sold  to  the  plaintiffs  six  thousand  gallons  of  rock  oil,  to  be 
delivered  at  Woodstock. 

The  weight  of  evidence  was  to  establish  the  definition  of 
rock  oil,  adopted  by  dealers  therein,  as  earth  oil  refined  so 
as  to  be  fit  for  illuminating  purposes  ; in  other  words,  to  be 
burned  in  the  lamps  in  ordinary  use. 

It  appeared  that  the  defendants  had  a large  quantity  of 
crude  oil  ( i . e.,  oil  unrefined)  at  a refining  establishment  at 
Woodstock,  and  that  they  agreed  with  the  plaintiffs’  manager 
to  sell  to  the  plaintiffs  this  quantity  (six  thousand  gallons)  of 
rock  oil : that  the  plaintiffs  agreed  to  send  and  did  send  one 
hundred  and  fifty  barrels  to  Woodstock,  to  be  filled  with 
rock  oil,  and  it  was  part  of  the  arrangement  that  the  barrels 
so  filled  should  be  marked  with  the  mark  of  the  Woodstock 
refining  company,  which  was  at  least  assumed  to  give  it  a 
certain  character  among  dealers.  The  defendants  sent  up 
Mr.  Biley,  a clerk  of  their  own,  to  superintend  the  filling  of 
these  barrels,  and  the  plaintiffs  agreed  to  bear  half  his 
expenses,  thus  leaving  no  doubt  that  the  plaintiffs  were  buy- 
ing and  the  defendants  were  selling  oil  at  and  from  the 
Woodstock  refining  company’s  establishment.  But  the 
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defendants  said  that  they  only  agreed  to  sell  six  thousand 
gallons  of  oil  such  as  the  refining  company  should  turn  out 
to  them,  to  be  put  into  the  plaintiffs’  barrels,  marked  with 
the  refiners’  brand,  and  that  they  fulfilled  all  these  condi- 
tions. On  the  other  hand,  the  plaintiffs  insisted  that  they 
bargained  for  and  agreed  to  furnish  the  commodity  known 
in  the  trade  as  “ rock  oil,”  and  that  this  was  the  principal 
feature  in  the  agreement, the  others  being  merely  accessories. 
The  first  question  therefore  was,  what  was  the  contract ; if 
for  “ rock  oil,”  what  does  that  term  mean  in  the  under- 
standing of  the  trade  ? 

There  was  a further  contention,  on  the  plaintiff’s  part, 
that  the  oil  was  to  be  of  a quality  saleable  as  illuminating 
oil,  and  fitted  for  that  use  in  Montreal,  where  the  plaintiffs 
intended  to  send  it.  The  defendants  denied  that  this  was 
any  part  of  the  contract,  and  the  evidence  on  this  point  was 
very  contradictory. 

There  was  ample  proof  to  show  that  the  oil  was  unfit  and 
even  dangerous  for  sale  and  use  as  an  illuminating  oil,  to  be 
burned  in  lamps  ordinarily  used.  The  person  who  was  in 
charge  of  the  refining  works  at  Woodstock,  stated  : “ The 
oil  I delivered  to  Mr.  Riley  was  not  such  as  I should  have 
given.”  Riley  had  told  him  that  he  wished  as  a favour  that 
the  oil  should  be  delivered  on  the  Tuesday  following  the 
Thursday  on  which  the  request  was  made,  and  the  witness 
swore  “ the  time  was  hardly  sufficient  to  manufacture  the  oil 
and  make  it  of  such  a quality  as  I always  before  made  it. 
To  get  the  quantity  I had  to  run  benzoin,  lubricating  and 
burning  oil  all  together,  If  it  is  necessary  to  doubly  distil 
it,  we  can  do  so,  but  we  frequently  get  it  on  the  first  distil- 
lation. This,  to  be  made  good  oil,  would  reduce  one-third. 
A good  deal  of  benzoin  would  have  to  come  out  of  it.  I 
think  some  of  it  would  ignite  at  60°,  and  some  of  it  at  70°. 
I can’t  say  it  was  merchantable  oil.  I never  sold  it  before, 
and  I would  not  have  sold  it  except  under  special  circum- 
stances. We  get  the  benzole,  the  illuminating  and  the 
lubricating  oil.  To  get  more  lubricating  oil  we  give  more 
benzole.  I told  Mr.  Riley  it  was  almost  impossible  to  get 
out  the  oil  in  so  short  a time.  I commenced  the  oil  on  a 
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Thursday,  and  the  last  of  the  oil  was  shipped  on  the  follow- 
ing Tuesday.” 

From  other  witnesses  it  appeared  that  illuminating  oil  was 
considered  marketable  in  New  York  when  it  would  not 
ignite  under  a temperature  of  120°,  and  in  England  under 
a temperature  of  100°.  The  oil  in  question  ignited  in 
Montreal  at  a temperature  of  70°,  and  a sample  of  it,  on 
which  an  experiment  was  made  in  open  court,  ignited  at  62°. 
By  the  terms  ignite  is  meant,  that  the  oil  being  at  a given 
temperature  evolves  certain  fumes  or  gases  which  take  fire 
immediately  on  coming  into  contact  with  flame,  making  an 
explosion  more  or  less  violent  according  to  quantity. 

The  plaintiffs  gave  evidence,  on  which  to  found  their  claim 
to  damages,  of  the  original  cost  price  paid  to  defendants,  the 
expense  of  transport  to  Montreal,  the  expenses  attending  a 
sale  by  auction  at  Montreal  after  the  defendants  had  refused 
to  take  it 'off  their  hands,  and  the  price  obtained  for  it  at 
such  sale. 

The  learned  judge  told  the  jury,  if  they  were  not  satisfied 
that  this  oil  was  substantially  that  which  was  known  in 
commerce  as  “rock  oil,”  to  find  for  the  plaintiffs,  but  if  it 
was  the  article  generally  known  as  “ rock  oil,”  though  it 
might  not  have  been  of  as  good  a quality  as  the  Woodstock 
company  formerly  furnished,  to  find  for  defendants.  He 
left  the  jury  to  decide  as  to  the  understanding  between  the 
parties,  and  as  to  the  nature  of  their  contract,  and  told 
them,  if  they  found  for  the  plaintiffs,  to  give  such  damages 
as  would  naturally  flow  from  the  breach  of  contract : that  if 
it  was  understood  that  the  oil  was  to  be  sent  to  Montreal 
and  sold  there,  the  damages  might  be  calculated  on  the  data 
of  the  difference  between  good  oil  and  such  as  the  plaintiffs 
got,  allowing  a reasonable  time  for  the  plaintiffs  to  ascertain 
the  defendants’  views  before  selling  it,  which  would  occasion 
longer  storage,  &c. 

The  jury  found  for  the  plaintiffs,  and  damages  $1679  80, 
stating  that  the  sale  was  not  made  on  an  understanding  that 
the  oil  was  to  be  sent  by  the  plaintiffs  for  sale  to  Montreal. 

In  Michaelmas  Term,  Burton,  Q.C.,  obtained  a rule  to 
22  vol.  xxm. 


838  queen’s  bench,  Hilary  term,  27  vie.,  1864. 

shew  cause  why  a new  trial  should  not  be  granted,  on  the 
grounds  that  there  was  no  express  warranty,  and  as  the 
plaintiffs  had  contracted  for  oil  to  be  refined  by  the  Wood- 
stock  company,  and  with  their  brand,  and  had  received  such 
oil,  there  was  no  breach  of  contract : that  the  plaintiffs 
having  accepted  the  oil  in  reliance  on  their  own  judgment, 
could  not  afterwards  hold  the  defendants  responsible,  as 
their  was  no  concealment  on  their  part ; and  though  the  oil 
was  of  an  inferior  quality,  it  was  of  the  kind  and  description 
bargained  for,  and  in  the  absence  of  express  warranty  this 
action  must  fail : — 

That  there  was  misdirection,  or  want  of  direction,  in  telling 
the  jury  that  an  account  rendered  by  the  defendants  after 
the  sale  and  delivery  was  evidence  of  a sale  by  them  of  6000 
gallons  of  rock  oil  in  the  ordinary  course  of  their  business, 
so  as  to  make  them  liable  in  the  same  manner  as  the  manu- 
facturer of  the  article,  instead  of  directing  them  to  enquire 
whether  the  contract  was  not  to  purchase  an  article  to  be 
manufactured  by  another  company,  and  to  bear  their  brand ; 
and  for  the  reception  of  improper  evidence  in  this  respect ; 
and  whether  it  was  not  in  fact  purchased  on  the  faith  of  such 
brand  and  the  character  of  the  manufacturers  in  the  market, 
and  whether  the  plaintiffs  did  not  test  the  article  and  rely 
on  their  own  judgment.  He  cited  Josling  v.  Kingsford,  82 
L.  J.  C.  P.  94,  S.  C.,  7 L.  T.  Eep.  N.  S.  790  : Emmerton  v. 
Matthews,  31  L.  J.  Ex.  189 ; Brown  v.  Edgington,  2 M.  & 
G.  279  ; Chanter  v.  Hopkins,  4 M.  & W.  399 ; Nichol  v. 
Godts,  10  Ex.  191;  Allan  v.  Lake,  18  Q.  B.  560; 
Jones  v.  Bright,  5 Bing.  544;  Budd  v.  Fairmaner,  8 
Bing.  48 ; Bunnel  v.  Whitlaw,  14  U.  C.  R.  241 ; Ormrod  v. 
Huth,  14  M.  & W.  651 ; Parkinson  v.  Lee,  2 East  314 ; 
Dickson  v.  Zizinia,  10  C.  B.  602;  Turner  v.  Mucklow,  6 
L.  T.  Rep.  N.  S.  690. 

j Richard  Martin  shewed  cause,  and  cited  Bull  v.  Robi- 
son, 10  Ex.  342  ; Shepherd  v.  Pybus,  3 M.  & G.  868  ; 
Sutton  v.  Temple,  12  M.  & W.  60 ; Sm.  Merc.  Law,  517 ; 
Bridge  v.  Wain,  1 Stark.  504;  Shepherd  v.  Eain,  5 B.  & 
Al.  240 ; Tye  v.  Fynmore,  3 Camp.  462 ; Bigge  v.  Parkin- 
son, 8 Jur.  N.  S.  1014. 
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Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  think  the  learned  Chief  Justice  right  in  submitting 
io  the  jury  the  evidence  furnished  by  the  account  which 
the  defendants  rendered  to  the  plaintiffs  of  this  oil.  Though 
it  was  not  rendered  until  after  the  oil  had  been  delivered  to 
the  plaintiffs,  it  was  unquestionably  evidence  as  an  admis- 
sion of  the  contract  upon  which  the  defendants  sold  the 
article,  and  what  it  was  which  they  professed  to  sell. 

Then  upon  the  evidence  the  jury  had  necessarily  to  decide 
what  rock  oil  was.  On  this  question  there  was  no  conflict 
of  testimony,  and  it  seems  to  be  defined  as  earth  oil  which 
has  been  subjected  to  a refining  process,  by  which  it  is  made 
fit  to  be  safely  used  in  lamps — or,  in  other  words,  as  an 
illuminating  oil.  If  so,  the  defendant  contracted  to  sell 
such  oil  to  the  plaintiffs.  Then,  was  the  contract  fulfilled  ? 
The  jury  have  decided  that  it  was  not,  and  we  think  the 
evidence  amply  warrants  the  conclusion  that  the  oil  received 
by  the  plaintiffs  was  not  fit  for  use  as  an  illuminating  oil, 
for  it  was  explosive  and  dangerous,  and  in  its  then  state 
unmarketable  as  rock  oil.  The  cases  of  Wieler  v.  Schilizzi, 
(17  C.  B.  619,)  Nichol  v.  Godts,  (10  Ex.  191,)  and  Taylor  v. 
Dalton,  (3  F.  & F.  263,)  are  in  the  plaintiffs’  favour ; and 
the  case  of  Hopkins  v.  Hitchcock,  (9  Jur.  N.  S.  896,)  has  a 
bearing  so  far  as  to  shew  that  the  particular  quality,  rather 
than  the  particular  brand,  is  to  be  considered  in  determin- 
ing whether  a contract  has  been  fulfilled  or  no. 

We  do  not  think  the  maxim  of  caveat  emptor  applies  under 
the  circumstances  of  this  case.  It  was  argued  that  the 
plaintiffs  had  the  opportunity  of  exercising  their  own  judg- 
ment ; but  the  delivery  was  to  be  at  Woodstock,  and  the 
plaintiffs’  place  of  business  was  at  Hamilton.  Mr.  Kiley, 
the  defendants’  clerk,  was  sent  by  them  to  procure  and 
superintend  the  delivery  to  the  plaintiffs,  but  there  is  nothing 
to  shew  that  the  plaintiffs  authorised  him  to  do  more  than 
to  see  that  the  proper  quantity  was  barrelled  for  them,  and 
they  paid  half  his  expenses  in  preference  to  employing 
another  agent.  And  though  the  manager  of  the  Woodstock 
company  says  he  tested  this  oil,  and  found  it  was  not  what 
it  should  be,  he  was  neither  the  plaintiffs’  agent  nor  were  the 
plaintiffs  informed  that  he  was  filling  the  barrels  with  oil 
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which  according  to  the  understanding  of  the  trade  was  not 
rock  oil. 

If  the  defendants  contracted  to  sell  rock  oil,  it  was  a proper 
question,  whether  what  they  delivered  was  that  particular 
article,  and  not  that  same  identical  article,  though  of  an 
inferior  quality.  As  we  understand  the  verdict,  we  must 
assume  that  the  jury  find  that  the  article  known  in  the 
trade  has  certain  recognised  properties  or  qualities  fitting  it 
for  certain  uses  : that  the  defendants  undertook  to  deliver 
such  oil,  and  instead  thereof  have  delivered  an  article  which 
neither  possessed  those  properties  nor  was  fitted  for  those 
uses.  In  this  view  we  think  the  plaintiffs  were  entitled  to 
recover. 

Rule  discharged. 


Regina  v.  Lee. 

False  pretences. 

The  prisoner  sold  a mare  to  B.,  taking  his  notes  for  the  purchase-money, 
one  of  which  was  for  $25,  and  a chattel  mortgage  on  the  mare  as  col- 
lateral security.  After  this  note  had  matured  he  threatened  to  sue,  and 
B.  got  one  R.  to  pay  the  money,  the  prisoner  promising  to  get  the  notes 
from  a lawyer’s  office,  where  he  said  they  were,  and  give  them  up  next 
morning.  This  note,  however,  had  been  sold  by  the  prisoner  some  time 
before  to  another  person,  who  afterwards  sued  B.  upon  it,  and  obtained 
judgment. 

Held,  that  the  prisoner  was  properly  convicted  of  obtaining  the  $25  by 
false  pretences. 

This  was  a criminal  case  reserved  at  the  Quarter  Sessions 
for  the  county  of  Simcoe,  on  the  8th  September,  1868. 

The  indictment  alleged  that  the  defendant  at,  &c.,  on  &c., 
“unlawfully,  fraudulently  and  knowingly,  by  false  pretences, 
did  obtain  from  one  Jeremiah  Baldry  the  sum  of  twenty-five 
dollars,  the  property  of  the  said  Jeremiah  Baldry,  with 
intent  to  defraud.” 

The  evidence  was  as  follows  : — 

Jeremiah  Baldry. — Last  fall  I bought  a mare  from  Lee 
for  $62.50:  I gave  him  notes  for  the  amount,  and  a chattel 
mortgage  on  the  mare  as  security  for  them : one  of  the  notes 
was  for  thirty  cords  of  wood,  payable  in  three  months : the 
other  was  for  $25,  payable  in  money  six  months  after  date : 

I had  gone  on  delivering  the  wood  on  the  first  note  as 
agreed,  and  up  to  within  a day  or  two  of  the  time  it  became 
due.  I thought  I might  be  a little  behind,  but  he  told  me  it 
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would  make  no  difference,  to  make  myself  easy.  Towards 
the  latter  end  of  winter  Lee  told  me  the  time  for  payment  of 
the  wood  note  had  passed,  and  he  would  close  the  chattel 
mortgage  for  the  mare ; he  said  that  the  time  for  the  first 
note  having  passed,  it  would  throw  in  the  second  note,  and 
he  would  sell  the  team  unless  both  notes  were  paid.  I was 
only  a day  or  two  behind,  and  only  a few  cords  of  wood,  as 
I thought.  Lee  was  in  a great  passion  with  me,  and  talked 
very  loud ; we  were  at  Dunlop’s  tavern  : he  left  me  for 
awhile,  but  shortly  after  came  into  the  room  with  Eogers, 
the  bailiff,  and,  I thought,  to  take  the  mare.  I told  Rogers 
the  difficulty,  and  that  I had  no  money  to  pay : he  proposed 
4o  leave  his  horse  with  me  and  pay  up  both  notes.  I traded 
with  him,  and  he,  Rogers,  paid  up  Lee  for  me.  Lee  said  it 
was  then  too  late  to  get  the  notes  from  Mr.  McCarthy’s 
office,  where  they  were,  but  he  would  get  them  next  morning. 
Rogers  took  a receipt  from  Lee,  and  Lee  was  to  get  up  the 
notes  the  next  morning. 

Cross-examined. — The  papers  on  the  purchase  of  the  mare 
were  signed,  I think,  in  Mr.  McCarthy’s  office.  I am  no 
scholar ; I think  I put  my  name  to  two  notes,  and  that  a 
mortgage  was  given.  I spoke  before  Rogers  and  Lee  of 
what  the  bargain  was.  Lee  said  the  whole  transaction  was 
wound  up : I was  clear.  The  bargain  with  Rogers  was,  I was 
to  give  him  my  horse  and  nine  cords  of  wood  for  his,  and  he 
to  settle  all  I was  due  Lee.  It  was  before  I saw  Rogers  and 
Lee  together  that  Lee  said  the  note  for  the  wood  being  over 
due  would  bring  in  the  other,  and  that  he  would  close  the 
chattel  mortgage  if  I did  not  pay  all. 

Joseph  Rogers. — I am  high  constable.  On  the  16th  of 
March  I was  called  in  by  Lee  and  Baldry  to  look  into  their 
matters.  Lee  stated  that  Baldry  had  not  delivered  wood  in 
lime  according  to  a contract  or  sale  of  a mare,  and  that  the 
chattel  mortgage  on  her  became  due,  and  that  he  would 
seize  the  beast,  the  whole  amount  being  due.  I went  into 
their  accounts,  Dr.  and  Cr.,  and  struck  a. balance  : I debited 
first  Baldry  with  the  first  payment,  $87,  and  deducted  from 
it  the  wood  delivered : I found  that  Baldry  had  paid  near 
the  amount,  all  to  a trifle  : the  last  payment  of  $25  was  left 
untouched.  Lee  insisted  he  would  have  the  whole  money, 
or  he  would  proceed  under  the  bill  of  sale  and  sell : Baldry 
said  he  could  not  pay  it.  I then  proposed  to  trade  my  horse 
with  Baldry,  so  as  to  enable  him  to  pay  Lee  : I said  I would 
do  this  : I said  his  horse  and  mine  could  be  valued  and  I 
would  allow  him  the  difference,  and  help  him  out  of  the 
trouble.  Dunlop  put  the  valuation  on  it,  and  it  was  agreed 


342  queen’s  bench,  Hilary  term,  27  vie.,  1864 

that  I was  to  exchange  horses  with  Baldry,  he  giving  me 
nine  cords  of  wood,  and  that  I was  to  pay  Lee  the  $25  for 
Baldry.  I then  paid  Lee  the  $25 ; I gave  him  at  the 
moment  all  the  cash  I had  on  me,  $14  or  $15,  and  my 
I.  0.  U.  for  the  balance,  which  I took  next  day,  and  I took 
from  Lee  the  receipt  produced. 

The  receipt  was  as  follows  : — 

Barrie,  March  16th,  1868. 

Received  from  Mr.  Jeremiah  Baldry  the  full  amount  due 
on  a certain  chattel  mortgage,  given  by  the  said  Jeremiah 
Baldry  to  one  Robert  Lee,  Esq.,  to  whom  I am  agent.  And 
I hereby  release  all  the  goods  and  chattels  from  said  mort- 
gage, it  being  as  above  mentioned  this  day  paid  up  in  full. 

R.  Lee, 
per  C.  E.  Lee, 

Agent. 

After  the  receipt  was  passed  Baldry  said,  “What  about 
the  notes?”  then  it  came  out,andIfor  the  first  time  heard,  that 
two  notes  were  given  for  the  mare,  as  well  as  the  mortgage  : 
I said  to  Lee,  “ What  about  the  notes  ?”  He  said,  “ They  are 
in  Mr.  McCarthy’s  hands  : I will  get  them  and  return  them 
to-morrow.”  I subsequently  heard  that  one  Bird  had  got  the 
second  note  for  $25  : I spoke  to  Lee  about  it,  and  he  said  he 
had  forgot  the  circumstance  of  parting  with  it  to  Bird : that 
he  had  pawned  it  to  him  for  $15,  but  that  he  would  take  it  up 
and  give  it  to  Baldry.  When  this  note  fell  due  I again  saw 
Lee,  when  he  said  he  would  not  take  up  the  note,  as  Bird  was 
claiming  more  than  $15.  After  this  Bird  sued  Baldry  in  the 
Division  Court  on  this  note  for  $25,  and  got  a judgment  for 
the  whole  amount  against  Baldry.  Lee  afterwards  offered 
to  secure  the  matter,  and  gave  me  an  assignment  of  land  in 
security  : this  was  after  the  investigation,  when  Baldry  laid 
his  charge  before  the  magistrate.  The  settlement  included 
the  notes  : the  bill  of  sale,  as  J.  understood,  was  collateral 
to  the  notes  : none  of  the  securities  were  produced. 

Cross-examined. — Up  to  the  time  the  receipt  was  passed 
nothing  was  said  by  Lee  or  Baldry  about  the  notes  ; I did 
not  know  there  were  notes  passed  by  Baldry  until  then  : 
Lee  said  he  was  acting  for  his  brother. 

Henry  Bird. — I purchased  the  note  produced  from  Lee  : 
it  is  made  by  Baldry,  and  is  for  $25,  due  six  months  after 
date : it  was  on  the  23rd  of  February  I purchased  it  from 
him : I paid  at  the  time  $15,  and  Lee  was  to  trade  out  the 
rest.  When  the  note  became  due  I sued  Baldry  on  it,  and 
he  urged  against  my  claim  what  he  states  to-day  about 
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paying  Lee.  The  defence  was  not  allowed,  as  I purchased 
in  good  faith  before  the  note  was  due  ; and  I got  a judgment 
against  Baldry : Bogers  paid  me  the  judgment  this  day. 

Cross-examined. — -At  the  time  of  the  trial  Lee  disputed 
my  claim  on  the  note  to  more  than  $15,  but  he  never  offered 
me  even  that  amount.  The  note  was  to  be  mine,  and  I was 
to  give  goods  for  the  balance  over  $15.  Some  time  after  I 
got  the  note,  Lee  asked  me  if  I would  give  it  to  him  back, 
by  paying  me  $15  : I said  I would,  but  he  did  not  give  it 
to  me. 

James  Dunlop. — Lee,  Baldry,  and  Bogers  were  at  my 
tavern,  about  the  horse.  There  was,  as  I understood  them,, 
a balance  of  $25  due  by  Baldry  to  Lee : I understood  Lee 
had  a note  for  it,  but  I did  not  see  the  note.  Lee  said,  when 
Bogers  drew  up  the  receipt,  he  had  the  two  notes  in  Mr. 
McCarthy’s  office,  and  that  he  would  deliver  them  up  next 
day.  I saw  Bogers  pay  Lee  in  full,  for  Baldry  : I settled 
the  difference  in  the  trade  between  Bogers  and  Baldry.  The 
talk  about  the  notes  I mostly  think  was  after  the  receipt 
given. 

DEFENCE. 

D’Arcy  Boulton , Esq. — I was  walking  through  a room  in 
my  office  when  Lee  and  Baldry  were  making  a bargain  last 
year,  about  the  horse.  The  amount  of  the  wood  note  was 
$37.50.  It  was  left  in  my  office  : the  note  for  $25  was  not. 

At  the  close  of  the  case  for  the  prosecution,  Mr.  McCarthy, 
for  the  prisoner,  objected  that  there  was  no  case. 

1st.  On  the  ground  that  the  money  obtained  by  the  pri- 
soner was  received  from  Bogers,  and  not  from  Baldry. 

2nd.  That  though  the  evidence  might  shew  fraudulent 
dealing,  there  was  nothing  to  shew  a false  pretence  as  to  an 
existing  fact. 

The  learned  judge  of  the  County  Court,  who  presided, 
ruled  against  these  objections,  and  left  the  case  to  the  jury. 
He  told  them  it  was  not  necessary  the  money  should  have 
passed  from  Baldry’s  hand  to  the  prisoner’s ; if  the  jury 
were  satisfied  that  Bogers,  by  Baldry’s  authority,  gave  Lee- 
the  money,  and  that  the  latter  received  it  as  Baldry’s 
money,  that  would  be  a sufficient  obtaining  money  from 
Baldry.  As  to  the  question  of  false  pretence,  he  directed 
the  jury  to  consider,  was  Baldry  induced  to  part  with  his 
money  by  the  false  statements  of  Lee,  knowingly  false  on 
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his  part ; and  that  what  passed  between  Lee  and  Baldry 
when  alone,  as  well  as  what  passed  in  the  presence  of 
Bogers,  might  be  taken  into  account.  The  jury  were  asked 
to  say, 

1st.  Did  Lee  falsely  pretend  that  he  had  the  $25  note  in 
his  possession,  or  under  his  control,  with  the  motive  of 
inducing  Baldry  to  part  with  his  money  ? 

2nd.  Did  he  falsely  pretend  that  he  was  in  a position  to 
discharge  Baldry  in  respect  to  the  $25  note,  with  the  like 
motive  ? 

3rd.  Did  he  falsely  pretend  that  he  was  in  a position  to 
discharge  Baldry  from  further  liability,  in  respect  of  the 
original  transaction  ? 

And  they  were  told  that  any  of  these  questions,  if  they 
could  be  answered  in  the  affirmative,  made  out  a false  pre- 
tence as  to  an  existing  fact. 

The  jury  found  the  prisoner  guilty,  and  stated,  in  answer 
to  the  court,  that  they  found  the  particular  false  pretence 
referred  to  in  the  first  question  above  proved,  namely,  that 
Lee  falsely  pretended  he  had  the  $25  note,  &c. 

The  question  submitted  to  this  court  was  whether,  upon 
this  evidence,  the  conviction  ought  to  stand. 

S.  Richards,  Q.C.,  for  the  Crown,  cited  Kegina  v.  Hew- 
gill,  1 Dears.  C.  C.  815. 

. M.  C.  Cameron , Q.C.,  contra. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

We  do  not  see  how  we  can  hold  this  conviction  wrong. 
There  was  evidence  for  the  jury,  and  the  learned  judge 
correctly  left  it  to  them.  It  was  for  the  defendant  to  have 
proved  the  chattel  mortgage  spoken  of,  if  he  relied  on  any 
of  its  provisions.  The  substance  of  the  charge  is,  that 
defendant  obtained  $25  from  the  prosecutor,  by  falsely 
pretending  to  him  that  he  was  in  a position  to  enforce 
payment  thereof  from  him  by  the  promissory  note ; and 
we  certainly  cannot  say  the  jury  erred  in  holding  that  the 
defendant,  by  his  words  and  conduct,  gave  the  prosecutor  to 
understand  that  he  held  such  claim  against  him,  and  that 
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had  the  truth  been  told,  namely,  that  the  note  was  then  in 
the  hands  of  a lawful  holder,  competent  to  enforce  payment 
from  the  prosecutor,  the  latter  would  never  have  paid  the 
money. 

Erie,  C.J.,  in  Eegina  v.  Jennison,  (6  L.  T.  Eep.  N.  S. 
256,)  says,  “ One  false  fact,  by  which  the  money  is  obtained, 
sufficiently  sustains  the  indictment,  although  it  may  be 
united  with  false  promises,  which  would  not  of  themselves 
do  so.” 

We  think  it  is  a case  coming  within  the  mischief  which 
the  statute  was  designed  to  meet. 

The  law  as  to  false  pretences  has  been  construed  of  late 
years  in  a much  more  liberal  spirit  than  formerly. 

We  also  refer  to  Eegina  v.  Huppel,  (21  U.  C.  E.  281,) 
and  the  English  cases  there  cited,  and  to  Eegina  v.  Butcher, 
(3  L.  T.  Eep.  110,)  and  a well-known  case  of  Eegina  v. 
Barnard,  (7  C.  & P.  784,)  to  the  effect  that  words  are  not 
necessary,  but  that  conduct  and  acts  are  sufficient. 

Conviction  affirmed. 


Hannah  Cooper  v.  Watson  and  Tracy. 

Dower — Election — Equitable  Plea. 

Dower. — Plea,  on  equitable  grounds,  that  the  husband  in  his  life-time  de- 
mised to  demandant  half  an  acre  of  land,  after  the  decease  of  the  husband’s 
parents,  for  her  life,  and  all  the  rest  of  his  real  and  personal  estate  to 
defendants,  in  trust  to  provide  maintenance,  clothing,  &c.,  for  demandant 
and  testator’s  children,  and  $12  for  mourning  for  demandant,  and  also 
$10  annually  for  clothing  if  she  should  continue  to  live  in  the  homestead, 
and  if  not  then  $30  a year  in  lieu  of  her  dower  : that  another  will  previ- 
ously made  by  the  husband  was  revoked,  and  this  will  made  on  the  ex- 
press agreement  on  demandant’s  part  that  she  would  accept  these  pro- 
visions in  lieu  of  dower  : that  after  the  death  of  the  husband,  demandant 
received  from  defendants,  executors  under  the  will,  the  said  sum  of  #12 
for  mourning,  and  continued  to  live  on  the  land  under  the  terms  of  the 
will  for  six  months,  when  she  left  of  her  own  accord  : that  defendants 
have  been  and  are  ready  and  willing  to  carry  out  the  provisions  of  the 
will  in  her  favour  ; and  so  defendants  say  that  the  demandant  ought  not 
in  equity  to  have  dower,  and  duly  elected  to  accept  the  provisions  of  the 
said  will  in  lieu  thereof. 

Held,  on  demurrer,  no  defence,  for  the  acceptance  of  the  $12  and  continu- 
ing on  the  land  for  six  months  was  not  a sufficient  election  ; that  the  words 
“ in  lieu  of  dower  ” in  the  will  applied  rather  to  the  $30  ; and  the  aver- 
ment of  election  was  stated  only  as  a conclusion  from  the  previous  facts. 

Bower,  in  the  south  fifty  acres  of  lot  22,  in  the  ninth 
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concession  of  Pickering,  the  demandant  claiming  as  the 
widow  of  Eichard  Cooper. 

Plea , on  equitable  grounds,  that  the  said  Eichard  Cooper, 
husband  of  the  demandant,  in  his  life-time  duly  made  and 
executed  his  last  will  and  testament  in  all  respects  sufficient 
to  pass  real  estate,  and  thereby  devised  and  bequeathed  to  the 
said  demandant  one  half  acre  of  land,  part  of  lot  number 
twenty-two  in  the  ninth  concession  of  the  township  of  Pick- 
ering, after  the  decease  of  the  longest  liver  of  the  testator’s 
father  and  mother,  for  the  natural  life  of  the  demandant, 
and  all  the  residue  of  his  real  and  personal  estate  to  the  de- 
fendants William  Watson  and  Alfred  Tracy,  in  trust  to  pro- 
vide for  the  demandant  and  the  testator’s  children  equally, 
comfortable,  adequate  maintenance,  lodging,  clothing,  and 
assistance  when  sick,  and  also  the  sum  of  $12  for  mourning 
for  the  said  demandant,  and  also  $10  annually  for  clothing 
if  she  should  continue  to  live  with  the  family  on  the  home- 
stead, and  if  she  did  not,  then  the  sum  of  $30  annually  dur- 
ing her  natural  life,  in  lieu  of  dower  in  the  said  lands  in 
the  said  plaint  mentioned : that  previous  to  the  making  of 
the  said  will  above  mentioned,  the  said  Eichard  Cooper  made 
another  will,  making  a different  disposition  of  his  property, 
which  was  duly  revoked  by  the  said  first  mentioned  will : 
that  the  said  last  mentioned  will  was  at  the  request  of  the 
said  demandant  duly  revoked,  and  the  said  first  above  men- 
tioned will  made  and  executed,  upon  the  express  understand- 
ing and  agreement  on  her  part  that  she  would  accept  the 
provisions  made  for  her  in  the  first  mentioned  will  in  lieu  of 
dower;  and  after  the  death  of  the  said  demandant’s  hus- 
band, the  said  testator,  she  had  and  received  from  the  said 
defendants  Watson  and  Tracy,  who  were  and  are  the  execu- 
tors of  and  under  the  said  first  mentioned  will,  the  said  sum 
of  $12  for  mourning,  and  the  said  demandant  also  continued 
to  reside  on  the  said  lands  and  premises  upon  the  terms  of 
the  said  will  from  the  time  of  the  death  of  her  husband  for 
a long  space  of  time,  to  wit,  six  months,  and  until  she  left  of 
her  own  free  will ; and  the  said  defendants,  executors  as 
aforesaid,  have  at  all  times  since,  the  death  of  the  deman- 
dant’s husband  been  ready  and  willing,  and  .still  are  ready 
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and  willing  to  perform  the  conditions  of  the  said  will,  and  to 
carry  out  the  provisions  thereof  in  favour  of  the  said  de- 
mandant. And  so  the  defendants  say,  that  the  said  deman- 
dant ought  not  in  equity  to  have  dower,  and  duly  elected  to 
take  and  accept  the  said  provisions  made  for  her  in  and  by 
the  said  will  in  lieu  of  her  dower  in  the  lands. 

Demurrer,  on  the  grounds  : 1st.  That  the  said  plea 
constitutes  no  defence  at  law  or  in  equity  to  this  action,  in 
that  it  is  not  alleged  that  the  demandant  ever  in  fact  elected 
to  receive  the  provisions  in  the  will  in  lieu  of  dower  : that 
the  twelve  dollars  alleged  to  have  been  received  was  expressly 
given  for  her  mourning  only ; and  that  the  mere  remaining 
on  the  homestead  for  six  months  after  her  husband’s  death 
is  not  any  such  election  as  to  bar  her  recovery  for  dower. 

2nd.  That  the  provision  intended  by  the  will  to  be  in  lieu 
of  dower  is  the  sum  of  $30  a year  in  case  she  did  not  live  on 
the  homestead,  and  not  any  of  the  other  bequests,  and  it  is 
not  pretended  that  she  ever  accepted  or  elected  to  accept 
the  said  $30  a year  or  any  part  of  it. 

3rd.  That  the  alleged  understanding  and  agreement  be- 
tween the  demandant  and  her  husband  before  his  death, 
prior  to  the  making  of  his  last  will,  if  it  ever  took  place,  was 
void,  and  neither  binding  on  the  husband  or  wife,  and  cannot 
operate  as  a bar  to  the  demandant’s  recovery  in  this  action. 

C.  S.  Patterson,  for  the  demurrer.  McMichael,  contra. 
Walton  v.  Hill,  8 U.  C.  R.  562,  was  referred  to. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

It  is  hardly  necessary  to  notice  the  alleged  agreement 
while  the  demandant  was  under  coverture.  The  substantial 
question  is  whether  an  acceptance  of  $12  for  mourning,  and 
a continuance  to  reside  for  six  months  after  the  husband’s 
death  on  certain  lands,  and  then  voluntarily  leaving  them, 
can  be  averred  as  a sufficient  election  to  take  that  sum  and 
certain  provisions  in  the  will  in  lieu  of  dower.  If  we  turn 
to  the  will,  it  would  seem  that  the  property  she  was  to  have 
in  lieu  of  dower  was  a reversionary  interest  for  life  in  half 
an  acre  of  land,  commencing  from  the  death  of  testator’s 
parents,  $12  for  mourning,  and  certain  annual  payments. 
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We  cannot  think  that  her  mere  continuance  for  six  months 
on  property  on  which  she  might  have  remained  at  least  the 
usual  quarantine,  can  operate  as  an  election.  We  do  not  read 
the  plea  as  necessarily  shewing  that  the  $12  was  in  lieu  of 
dower,  but  the  annual  payment  of  $30  if  she  lived  away 
from  the  family,  would  be  more  referrible  to  the  words  “in 
lieu  of  dower.” 

The  plea  avers  no  active  election;  it  merely  states  the 
facts,  and  then  concludes,  “and  so,”  &c.,  “she  elected,”  &c. 
It  leaves  us  to  gather  the  fact  of  election  from  the  state- 
ments made. 

We  think  demandant  entitled  to  judgment. 

Judgment  for  demandant  on  demurrer. 


Preston  v.  Wilmot  et  al. 

Absconding  debtor — Sale  of  goods — Payment  of  proceeds  to  division  court 
clerk — Recovery  against  attaching  creditor  by  claimants — Liability  of  clerk . 

The  plaintiff  and  others  took  out  attachments  against  an  absconding  debtor, 
and  the  goods  seized  being  claimed  the  plaintiff  indemnified  the  bailiff, 
who  sold,  and  paid  over  the  money  to  defendant,  the  clerk  of  the  Division 
Court.  The  claimants  sued  the  plaintiff  and  the  purchasers,  and  recov- 
ered from  them  the  value  of  the  goods,  after  which  defendant  distributed 
the  money  among  the  attaching  creditors,  of  whom  he  himself  was  one, 
pro  rata.  The  plaintiff  thereupon  sued  defendant  and  his  sureties  as  for 
money  received  to  his  use. 

Held,  (reversing  the  judgment  of  the  County  Court,)  that  he  could  not 
recover  for  the  money  was  not  received  by  defendant  in  his  official 
capacity  as  the  plaintiff’s,  and  the  recovery  against  the  plaintiff,  to  which 
defendant  was  a stranger,  could  not  make  it  his  as  against  defendant,  so 
as  to  support  this  action  upon  the  statutory  covenant. 

Qucere,  per  Hagarty , J. — Whether  the  plaintiff,  having  procured  the  money 
to  be  paid  to  defendant  as  that  of  the  attaching  creditors,  could  after- 
wards claim  it  as  his  own. 

Appeal  from  the  County  Court  of  Northumberland  and 
Durham. 

The  facts  of  the  case  sufficiently  appear  in  the  judgment 
of  the  court  below,  which  was  as  follows  : — 

Bosivell,  J. — This  is  an  action  brought  against  the  defen- 
dant Wilmot,  a clerk  of  a Division  Court,  and  his  sureties. 
The  plaintiff  had  a claim  against  one  James  Strenicks,  an 
absconding  debtor,  and  he  sued  out  an  attachment  against 
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him  in  the  Division  Court,  of  which  Wilmot  is  the  clerk. 
Soon  afterwards  two  other  attachments  were  taken  out,  one 
at  the  suit  of  Wilmot  & Co.,  the  other  at  the  suit  of  Mc- 
Guire. The  attachments  were  placed  in  the  hands  of  a 
bailiff,  and  a mare,  colt,  and  a yoke  of  oxen  seized.  The 
mare  and  colt  were  claimed  by  one  Brown,  and  the  oxen  by 
William  Strenicks.  Preston  being  made  aware  of  these 
claims  indemnified  the  bailiff.  The  chattels  were  sold,  the 
sale  being  forbid  by  the  parties  claiming.  The  mare  and 
colt  were  bought  by  one  Jacobs  and  the  oxen  by  one  Beed. 
The  claimants  respectively  brought  actions  of  trespass 
against  Preston  and  Jacobs,  and  against  Preston  and  Eeed? 
and  recovered  in  the  two  actions  the  value  of  the  chattels 
seized.  Preston,  as  the  party  indemnifying,  assumed  the 
whole  responsibility,  and  the  loss  falls  wholly  upon  him. 
The  money  realized  from  the  sale  having  been  paid  over  to 
the  clerk,  he  has  distributed  it  pro  rata  amongst  the  attach- 
ment creditors,  with  a full  knowledge  of  all  the  circum- 
stances. Preston  contending  that  the  money  belonged  to 
him,  demanded  it  of  the  clerk,  and  payment  being  refused 
this  action  is  brought  by  him  to  recover  the  amount. 

The  first  question  to  determine  is,  to  whom  did  the  money 
made  by  the  bailiff  under  the  attachments  belong.  Primd 
facie  it  would  of  course  belong  to  the  attachment  creditors  ; 
but  the  property  from  which  it  was  realized  was  not  the 
property  of  the  party  against  whom  the  attachments  issued. 
The  seizure  and  sale  have  been  decided  to  have  been  acts  of 
trespass,  actions  having  been  brought,  and  damages  recov- 
ered to  the  extent  of  the  value  of  the  property.  Now  the 
effect  of  such  an  action  is  to  invest  the  property  in  the 
defendant,  (Cooper  v.  Shepherd,  3 C.  B.  266,)  and  there- 
fore, if  the  property  seized  had  remained  in  the  bailiff’s 
hands  unsold,  it  would  have  belonged  to  the  party  from 
whom  the  damages  were  recovered.  It  follows  that  the 
money  realized  from  the  property  also  belonged  to  him.  It 
seems  to  me  to  be  the  inevitable  conclusion  from  this  reason- 
ing, that  the  money  in  question  belongs  to  the  plaintiff. 

This  being  determined,  the  next  question  is  whether  the 
payment  of  this  money  to  the  defendant  Wilmot  as  clerk  of 
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a Division  Court,  and  its  subsequent  distribution  by  him, 
but  with  notice  of  all  the  facts,  so  affects  the  rights  of  the 
owner  that  he  may  not  recover  it  from  Wilmot.  I am  not 
aware  of  any  principle  upon  which  the  affirmative  of  this 
question  can  be  sustained.  It  is  quite  clear  that  a sheriff 
having  money  in  his  hands  under  similar  circumstances 
could  not  be  compelled  to  pay  it  over  to  the  judgment  credi- 
tor. A return  of  nulla  bona  to  a fi.  fa.  would  unquestionably 
be  good,  if  the  sheriff  were  prepared  to  prove  that  the  money 
was  made  from  the  goods  of  a third  person,  who  had  recov- 
ered from  him  the  value  of  the  goods  in  an  action  of  tres- 
pass against  him  or  his  officer  ; and  where  under  these  cir- 
cumstances he  has  paid  the  money,  he  may  recover  it  back 
from  the  execution  creditor,  (Standish  v.  Boss,  8 Ex.  527  ; 
Wilson  v.  Milner,  2 Camp,  452.) 

Had  the  parties,  therefore,  who  sued  the  present  plaintiff 
brought  their  action  against  Wilmot  and  recovered  from 
him,  which  probably  they  might  have  done,  as  by  the  Divi- 
sion Courts  Act,  the  custody  of  the  goods  is  placed  in  the 
hands  of  the  clerk,  it  is,  I think,  quite  certain  that  Preston 
could  not  have  insisted  that  the  produce  of  the  goods  seized, 
or  any  portion  of  it,  should  be  applied  on  his  attachment. 
Upon  what  principle,  then,  can  it  be  contended  that  the 
other  attachment  creditors  had  a right  to  it  ? The  mere 
circumstance  that  they  were  not  parties  to  the  actions 
brought  against  Preston  for  the  trespass,  and  therefore  that 
they  had  no  opportunity  of  shewing  that  the  goods  seized 
really  belonged  to  the  absconding  debtor,  does  not  appear  to 
me  to  affect  the  question.  The  facts  remain,  that  the  parties 
who  claimed  the  goods  have  established  in  a court  of  law 
that  the  act  of  the  bailiff  in  seizing  and  selling  them  was  a 
trespass,  and  that  the  value  of  the  goods  has  been  awarded 
and  paid  to  them.  The  legal  effect  of  this,  as  already 
stated,  was  to  vest  the  property,  or  the  money  into  which  it 
has  been  converted,  in  the  present  plaintiff. 

I do  not  think  that  the  fact  that  other  parties  were  made  co- 
defendantswith  the  plaintiff  in  those  actions  can  have  the  effect 
of  preventing  the  recovery  in  this  action.  Jacobs,  who  paid 
the  money,  stated  that  he  paid  it  for  Preston,  and  the  sub- 
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stantial  question  raised  in  this  cause  is  whether  the  money 
should  be  paid  to  him  or  divided  rateably  amongst  the 
attaching  creditors. 

I am  of  opinion,  on  the  whole  case,  that  the  plaintiff 
was  entitled  to  the  sum  of  £20  17s.  8d.,  being  the  whole 
amount  realized,  less  the  costs,  which  it  was  admitted  should 
be  retained  by  the  defendant  Wilmot,  The  plaintiff  having 
already  been  paid  £8  12s.  6d.  the  judgment  will  be  for 
£12  5s.  2d.  and  costs  of  this  suit,  for  which  I think  the 
plaintiff  is  entitled  to  the  necessary  certificate. 

From  this  judgment  the  defendants  appealed. 

Hector  Cameron , for  the  appellants,  cited  Standish  v. 
Boss,  8 Ex.  527 ; Buckland  v.  Johnson,  15  C.  B.  145 ; 
Maxwell  v.  Jameson,  2 B.  & Al.  51. 

* S.  Richards , Q.C.,  contra,  cited  Cooper  v.  Shepherd,  8 
C.  B.  266 ; Adams  v.  Broughton,  2 Str.  1077 ; Kogers  v. 
Maw,  15  M.  & W.  488  ; Neate  v.  Harding,  6 Ex.  349 ; 
Lythgoe  v.  Vernon,  5 H.  & N.  180 ; Oughton  v.  Seppings, 
1 B.  & Ad.  241;  Warmoll  v.  Young,  5 B.  '&  C.  660; 
Davis  v.  Nest,  6 C.  & P.  169 ; Davidson  v.  Brethom,  8 U. 
C.  B.  221;  Swain  v.  Morland,  1 B.  & B.  379;  “The 
Division  Courts  Act,”  secs.  199,  201,  204,  206, 208,213,  214. 

Draper,  C.J. — The  case  may  be  compressed  into  this  : 
that  the  plaintiffs  and  others, creditors  of  one  James  Strenicks, 
an  absconding  debtor,  sued  out  of  a Division  Court  several 
writs  of  attachment,  on  which  the  bailiff  of  that  court  seized 
goods.  These  goods  were  claimed  as  soon  as  seized  by  third 
parties,  whereupon  the  plaintiff  indemnified  the  bailiff — in 
other  words,  guaranteed  to  him  that  the  goods  seized  were 
the  property  of  the  absconding  debtor ; whereupon  the  bailiff 
sold  them  according  to  law.  The  plaintiff  identified  himself 
with  the  sale,  and  the  claimants  prosecuted  him,  and  recover- 
ed from  him  the  value  of  the  goods.  The  bailiff  in  the  dis- 
charge of  his  duty  paid  the  money  he  made  from  the  sale 
into  the  hands  of  the  defendant  Wilmot,  who  was  the  clerk 
of  the  Division  Court.  While  the  money  was  in  his  hands, 
the  recovery  was  had  against  the  plaintiff,  and  after  this 
the  defendant  Wilmot  distributed  it  among  all  the  attaching 
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creditors,  the  plaintiff  included,  exactly  as  he  was  bound  to 
have  done  if  it  had  been  the  proceeds  of  the  goods  of  the 
absconding  debtor. 

The  true  question  appears  to  me  to  be,  was  this  money 
had  and  received  the  money  of  the  plaintiff  received  by 
the  defendant  by  virtue  of  his  office  ? 

When  the  bailiff  received  it  on  the  sale,  which  turned  out 
to  be  tortious,  it  was  not  the  plaintiff ’s  money,  for  the  owner 
of  the  goods  might  have  waived  the  tort  and  sued  for  the 
money.  Nor  was  it  the  plaintiff’s  money  when  the  bailiff 
paid  it  over  to  the  defendant  Wilmot ; but  the  plaintiff  in- 
sisted that  the  subsequent  recovery  against  him  as  a wrong- 
doer in  the  sale,  would  have  vested  the  property  in  the  goods 
so  sold  in  him,  but  for  the  fact  of  the  sale,  which  vested  the 
goods  themselves  in  others,  thereby  debarring  him  from  all 
claim  to  the  goods  in  specie  ; and  that  he  thereupon  became 
entitled  to  the  money,  then  in  the  defendant  Wilmot’s 
hands,  the  produce  of  that  tortious  sale. 

Till  the.  recovery  the  plaintiff  could  only  have  had  an 
interest  in  the  moneyas  an  attaching  creditor  of  the  abscond- 
ing debtor.  It  had  been  paid  as  the  produce  of  goods  in 
custodia  legis  and  sold  under  legal  process,  into  the  hands 
of  the  defendant  Wilmot,  the  proper  officer  of  the  court  to 
receive  it,  and  he  distributed  it  as  the  law  pointed  out,  the 
plaintiff  accepting  his  portion,  though  without  prejudice. 

In  my  opinion,  under  the  circumstances,  the  defendant 
Wilmot  never  had  or  received  this  money  as  the  money  of 
the  plaintiff.  The  distribution  was  made  in  February,  1862, 
and  this  action  is  brought  in  August,  1863.  The  plain- 
tiff’s claim  was  known  to  defendant  Wilmot  in  December, 
1861,  but  the  precise  date  of  the  demand  and  refusal  is  not 
shewn.  The  defendant  Wilmot  was,  as  I understand,  one 
of  the  attaching  creditors,  as  well  as  the  plaintiff,  and  has 
got  his  dividend  on  the  distribution  made  under  the  judge’s 
sanction.  I do  not  perceive  that  this  alters  the  matter.  The 
defendant  Wilmot’s  liability  is  said  to  arise  from  proceed- 
ings to  which  he  was  an  entire  stranger.  Certain  goods  are 
sold  at  the  plaintiff’s  instance,  and  by  his  procurement.  The 
money  comes  into  the  hands  of  the  defendant  Wilmot  in  his 
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official  capacity.  The  plaintiff  is  sued  by  the  owner  of  those 
goods,  who  recovers  against  him,  and  this  recovery,  it  is  con- 
tended, makes  the  money  previously  received  by  the  defen- 
dant Wilmot  for  distribution  among  the  attaching  creditors 
money  received  for  the  plaintiff,  and  the  defendant  Wilmot, 
unless  he  can  recover  from  each  of  the  creditors  to  whom  he 
has  paid  it,  must  lose  it.  That  he  retained  part  of  it  in  satis- 
faction of  a debt  due  to  himself  from  the  absconding  debtor 
makes  a difference  in  degree,  none  whatever  in  principle. 

Standish  v.  Eoss  differs  so  much  in  the  facts  that  it  can- 
not govern  this  case.  There  the  plaintiff,  the  sheriff,  was 
compelled  to  do  what  he  did  ; here  the  plaintiff  of  his  own 
accord  caused  the  wrongful  sale,  the  consequence  of  which 
he  is  in  effect  throwing  on  the  defendants.  And  besides  all 
this,  the  action  is  on  a covenant  that  defendant  Wilmot, 
should  pay  to  the  persons  entitled  thereto  moneys  received 
by  him  in  the  course  of  his  official  duty,  and  it  may  be  well 
questioned  if  this  case  comes  within  the  covenant ; and  the 
defendant  Foster  is  only  a surety. 

I think  the  judgment  should  be  reversed,  and  the  postea 
in  the  court  below  be  delivered  to  the  defendants. 

Hagabty,  J. — The  learned  judge  decided  in  favour  of  the 
plaintiff  on  the  ground,  substantially,  that  by  the  recovery 
against  the  plaintiff  as  a wrong-doer  the  property  in  the 
chattels  was  vested  in  him  absolutely,  and  by  relation  from 
the  time  of  the  trespass  or  conversion. 

The  general  doctrine  as  to  the  effect  of  the  recovery  in 
vesting  the  property  in  the  original  wrong-doer,  and  the  law 
thereon,  is  elaborately  discussed  and  settled  in  the  well 
known  case  of  Buckland  v.  Johnson  (15  G.  B.  145.) 

But  the  facts  of  this  case  introduce  another  very  impor- 
tant principle,  which  in  my  judgment  modifies  the  admitted 
doctrine. 

The  recovery  against  the  plaintiff  no  doubt  made  the 
property  his  against  the  true  owner,  who  receives  the 
damages  in  lieu  thereof,  as  if  he  had  waived  the  tort  and 
recovered  the  price  in  assumpsit.  No  other  person  could 
claim  them  from  him. 
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But  the  case  assumes  a totally  different  aspect  when  he 
attempts  to  urge  such  a result  against  a person  whom  he  had 
induced  to  do  an  act,  and  alter  his  own  position,  on  the 
special  representation  that  the  goods  did,  in  truth,  belong 
to  the  original  owner. 

The  bailiff  was  made  to  sell  the  goods  on  the  plaintiff’s 
representation  that  they  belonged  to  his  debtor.  He  gives 
a bond  to  indemnify  that  officer  for  acting  on  such  assertion. 
He  thus  has  the  property  sold  to  pay  his  claim,  and  the 
proceeds,  bylaw,  are  handed  over  to  the  defendant,  the  officer 
of  the  court,  as  moneys  raised  by  sale  of  that  debtor’s  effects, 
and  the  defendant  distributes  the  proceeds  according  to  law. 

If  moneys  were  ever  collected  or  received  by  defendant  as 
clerk,  (within  the  meaning  of  his  statutable  covenant,)  on 
account  of  the  plaintiff,  it  could  only  be  as  the  lawful  fruit 
of  the  plaintiff’s  attachment,  collected  from  his  debtor. 
In  no  other  way  could  the  money  reach  defendant  in  his 
official  character.  The  plaintiff  seems  to  me  to  be  in  this 
dilemma.  Either  the  money  reached  defendant  as  money 
levied  for  the  plaintiff ’s  use,  and  that  of  the  other  attaching 
creditors,  off  the  goods  of  his  debtor,  Strenicks,  and  there- 
fore to  be  applied  as  it  actually  was  applied  by  defendant, 
to  the  different  attachments,  or  it  was  money  obtained  by 
the  plaintiff  by  a sale  of  the  plaintiff’s  own  goods,  a pro- 
ceeding wholly  illegal,  and  without  the  authority  of  any 
legal  process. 

In  the  latter  case  the  bailiff  would  be  a mere  trespasser, 
and  as  he  obtained  no  money  under  any  process  issuing  from 
the  court,  on  his  paying  it  to  the  clerk  the  latter  would 
hardly  receive  it  as  moneys,  in  the  words  of  the  declaration, 
“ collected  and  received  for  the  plaintiff.” 

But  another  difficulty  seems  to  me  to  lie  in  allowing  the 
plaintiff  first  to  procure  the  goods  to  be  sold  as  those  of  his 
debtor,  and  afterwards  to  turn  round  on  those  who  had 
acted  on  his  representations,  and  assert  the  goods  were  his 
own. 

In  a late  case  in  the  House  of  Lords,  Cairncross  v. 
Lorimer,  (8  L.  T.  Bep.  N.  S.  180,)  the  Lord  Chancellor  says, 
“ The  doctrine  will  apply,  which  is  to  be  found,  I believe,  in 


PRESTON  Y.  WILMOT  ET  AL. 


855 


the  laws  of  all  civilized  nations,  that  if  a man, either  bywords 
or  by  conduct,  has  intimated  that  he  consents  to  an  act 
which  has  been  done,  and  that  he  will  offer  no  opposition  to 
it,  although  it  could  not  have  been  lawfully  done  without 
his  consent,  and  he  thereby  induces  others  to  do  that  from 
which  they  otherwise  would  have  abstained,  he  cannot  ques- 
tion the  legality  of  the  act  he  had  so  sanctioned,  to  the  pre- 
judice of  those  who  have  so  given  faith  to  his  words,  or  to 
the  fair  inference  to  be  drawn  from  his  conduct.  * * 

I do  not  consider  it  necessary  to  review  the  class  of  cases 
in  England,  at  the  head  of  which  stands  Pickard  v.  Sears, 
(6  A.  & E.  469.)  * * I am  of  opinion  that,  generally  speak- 
ing, if  a party  having  an  interest  to  prevent  an  act  being 
done,  has  full  notice  of  its  having  been  done,  and  acquiesces 
in  it,  so  as  to  induce  a reasonable  belief  that  he  consents  to 
it,  and  the  position  of  others  is  altered  by  their  giving  credit 
4o  his  sincerity,  he  has  no  more  right  to  challenge  the  act  to 
their  prejudice  than  he  would  have  had  if  it  had  been  done 
by  his  previous  license.” 

In  the  present  case  the  clerk  receives  moneys  in  the  ordi- 
nary way  from  the  bailiff,  applicable  to  several  attachments 
as  money  realized  by  sale  of  the  debtor’s  goods.  The  pre- 
sent plaintiff,  Preston,  is  the  chief  actor,  as  it  were,  in  having 
the  money  so  paid  in.  He  asserts  the  goods  to  have  been 
the  debtor’s  : he  indemnifies  the  officer  against  certain 
claimants. 

I feel  great  difficulty  in  holding  that  he  can  be  permitted 
afterwards  to  insist  that  a totally  different  state  of  facts 
existed,  and  that  the  money  so  paid  was  realized  from  sale 
not  of  the  debtor’s  goods,  but  of  his,  the  plaintiff’s,  own 
goods,  against  whom  there  was  no  process  of  the  court. 

The  case  of  Standish  v.  Ross  is  distinguishable.  The 
sheriff  seized  and  sold  under  an  execution  against  a defen- 
dant who  had  already  committed  an  act  of  bankruptcy,  and 
(as  the  court  said)  paid  the  money  to  the  execution  plain- 
tiff, “not  merely  by  mistake,  but  in  necessary  invincible  igno- 
rance of  matter  of  fact.”  Having  been  compelled  to  re-pay 
the  value  of  the  goods  seized  to  the  assignees,  he  was  held 
entitled  to  recover  back  the  price  of  them  in  an  action 
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against  the  original  execution  plaintiff,  and  his  return  of 
fed  to  the  writ  was  held  no  estoppel. 

If  defendant,  Wilmot,  after  receiving  the  money  so  real- 
ized by  the  bailiff,  had,  before  any  recovery  against  the 
plaintiff,  duly  distributed  the  money  amongst  the  attaching 
creditors,  it  would  be  impossible,  I think,  to  urge  that  he 
would  be  liable  to  the  plaintiff  in  an  action  like  the  present, 
on  a recovery  being  subsequently  had  against  the  plaintiff. 
He  would  thus  clearly  have  altered  his  position  in  conse- 
quence of  the  plaintiff’s  conduct  and  representations  that  the 
property  seized  belonged  to  the  attachment  debtor,  and  the 
plaintiff  be  held  estopped  from  averring  against  such  being 
the  truth. 

Here  it  may  be  urged  that  he  had  not  made  such  distribu- 
tion until  after  the  recovery  against  the  plaintiff,  and  conse- 
quently had  not  altered  his  position,  and  before  doing  so  he 
is  fully  aware  of  the  facts. 

If  he  can  recover  against  the  clerk,  can  he  equally  recover 
against  the  other  attaching  creditors  the  amount  of  money 
paid  to  them  on  their  attachments,  on  the  assertion  that  it 
is  money  realized  from  sale  of  his,  the  plaintiff’s,  goods, 
and  not  the  goods  of  their  debtor  ? I see  great  difficulty  in 
affirming  that  he  can  do  so. 

The  attaching  creditors  might  justly  complain  that  their 
position  might  have  been  materially  altered  by  making  this 
claim  two  or  four  years  after  they  thought  their  debts  paid : 
that  they  abstained  from  seeking  further  remedy  against 
their  debtor,  &c.,  &c. 

If  these  creditors  had  sued  the  clerk  for  not  paying  over 
their  shares  of  the  money,  the  plaintiff  may  strongly  urge 
that  the  clerk  could  deny  that  any  money  was  really  levied 
from  their  debtor’s  goods. 

I do  not  feel  necessarily  bound  to  decide  this  question.. 
If  the  case  turned  thereon,  I should  hesitate  for  a long  time 
before  acceding  to  the  plaintiff’s  view. 

I agree  with  the  learned  Chief  Justice,  that  at  all  events 
it  is  not  a claim  recoverable  on  the  covenant  declared  on, 
for  the  reasons  stated. 

McArthur  v.  Cool  (19  U.  C.  R.  483)  is  much  in  point  as 
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to  the  effect  of  this  covenant.  I hardly  think  that  the 
clerk’s  sureties  can  be  held  liable  for  moneys  that  reached 
their  principal’s  hands  under  the  circumstances  Of  this  case  ; 
and  I am  of  opinion  that  the  appeal  must  be  allowed. 

Morrison,  J.,  concurred. 

Appeal  allowed. 

West  v.  MacInnes. 

Promissory  note — Transfer  by  Agent . 

Where  an  agent  of  the  holder  disposes  of  a promissory  note  over  due,  with- 
out authority,  though  for  good  consideration,  the  person  taking  from 

him  obtains  no  title  against  the  principal. 

Appeal  from  the  County  Court  of  Hastings. 

This  was  an  interpleader  issue,  to  try  the  right  of  property 
in  a certain  promissory  note,  and  the  proceeds  thereto,  made 
on  the  24th  October,  1860,  by  Eobert  L.  Junes,  and  H. 
McLeod,  for  $278.25,  payable  one  month  after  date,  to  the 
order  of  Charles  Wilkins. 

The  note  had  been  sued  upon  by  defendant,  and  being 
claimed  by  the  plaintiff,  proceedings  were  stayed,  and  this 
issue  directed  to  try  the  right. 

It  appeared  that  one  Elmer  having  money  of  the  plain- 
tiff’s to  invest,  had  purchased  for  him  another  note,  made 
by  the  same  parties,  and  of  which  this  was  a renewal.  After 
the  note  in  question  fell  due,  in  January  or  February, 
1861,  Elmer  had  transferred  it  to  the  defendant.  He  was 
examined  in  British  Columbia,  under  a commission,  and 
stated  that  it  had  become  his  by  an  arrangement  made  with 
West,  which  he  detailed,  and  had  been  transferred  by  him 
to  the  defendant,  in  payment  of  a debt. 

The  right  to  make  this  transfer  having  been  left  to  the 
jury,  they  found  for  the  plaintiff ; and  a rule  nisi  for  a non- 
suit or  a new  trial  having  been  discharged  in  the  court 
below,  the  defendant  appealed. 

M.  C.  Cameron , Q.C.,  for  the  appellant. 

Wallbridge,  Q.C  , contra. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

We  do  not  feel  that  we  are  called  upon  to  interfere  with 
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the  finding  of  the  jury  as  to  the  true  ownership  of  the  note 
in  question.  The  only  doubt  in  my  mind  is  as  to  the  defen- 
dant’s position,  as  having  taken  it  from  Elmer  for  an  alleged 
good  consideration. 

The  note  was  overdue  when  so  received,  and  was  taken 
subject  to  all  its  equities. 

In  Byles  on  Bills,  8th  ed.,  page  31,  it  is  said:  “ An  agent 
who  exceeds  his  authority  in  negotiating  a bill,  cannot  in  any 
case  convey  a title  to  it,  if  overdue  at  the  time ; and  a party 
who  takes  a bill  from  an  agent  under  such  circumstances 
that  his  title  is  affected  by  the  wrongful  act  of  the  agent,  is 
liable  to  re-fund  to  the  principal  money  which  he  may  receive 
in  discharge  of  the  bill  from  the  previous  parties  ; or  if,  in 
lieu  of  money,  he  take  a substituted  bill,  such  second  bill 
belongs  to  the  principal,  and  the  principal  may  countermand 
payment.  For  neither  in  the  first  bill,  or  in  the  fruit  of  it, 
the  second  bill,  or  in  money  received  on  either,  has  he  any 
greater  interest  than  his  endorser  could  convey,  viz.,  the 
interest  of  an  agent,  and  the  principal  has  a right  to  counter- 
mand payment  to  his  agent.”  For  this  is  cited  Lee  v. 
Zagury,  (8  Taunt.  118,)  and  the  judgment  of  Dallas , C.J., 
supports  this  view. 

It  seems  to  us,  therefore,  that  Maclnnes  taking  this  over- 
due note  from  Elmer,  the  agent  of  West,  took  it  subject  to 
West’s  right  to  intervene  and  assert  his  right  to  the  pro- 
ceeds : that  at  all  events  he  acquired  no  better  title  to  the 
bill  or  its  proceeds  than  Elmer,  from  whom  he  obtained  it, 
as,  in  Lord  Ellenborough’s  well-known  words,  being  overdue, 
“ it  came  disgraced  to  the  endorsee,  and  it  was  his  duty  to 
make  enquiries  concerning  it.” 

In  Paley  on  Principal  and  Agent,  3rd  ed.,  339,  it  is  said, 
“'It  is  almost  unnecessary  to  add,  that  if  the  agent  im- 
properly dispose  of  a bill  belonging  to  the  principal,  by 
endorsing  it  when  overdue,  the  holder,  who  in  that  case 
takes  it  subject  to  all  imperfections  of  title,  cannot  retain 
against  the  principal  either  the  bill  itself  or  one  substituted 
for  it,  whilst  in  the  hands  of  the  same  holder.” 

We  think  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 
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Robinson  y.  Anthony  McKeand,  James  McKeand  and 
Jonathan  Thompson. 

Scotch  Bankrupt  Act , 1856 — Sequestration  and  order  for  protection — Plea  of, 
as  a defence  to  suit. 

To  an  action  on  promissory  notes  against  the  makers,  who  were  members 
of  a firm  carrying  on  business  here  and  in  Glasgow.one  defendant  pleaded, 
on  equitable  grounds,  in  substance,  that  proceedings  in  bankruptcy  had 
been  commenced  against  them  in  Scotland,  in  the  proper  court  there, 
and  sequestration  of  their  estates  awarded,  and  a warrant  of  protection 
granted  to  them  ; and  that  in  such  proceedings,  which  were  still  pending, 
the  plaintiff  duly  proved  his  claim  against  them,  including  these  notes. 
Another  defendant  set  up  a similar  defence,  but  averring  only  that  the 
plaintiff,  who  had  notice  of  the  proceedings,  could  and  ought  to  have 
proved  and  still  might  prove  therein  for  the  notes  declared  on. 

Held , on  demurrer,  both  pleas  bad,  for  that  a sequestration  and  warrant  of 
protection,  under  the  “ Bankrupt  (Scotland)  Act,  1856,”  before  a final 
discharge,  formed  no  bar  to  this  suit. 

The  plaintiff  declared  upon  three  promissory  notes,  for 
$780.68,  $910.61,  and  $1088.15,  respectively,  made  by  de- 
fendants under  the  name  and  firm  of  McKeand,  Bros,  k Co., 
payable  to  the  order  of  the  plaintiff;  and  on  account  stated. 

Plea , by  defendant,  Anthony  McKeand,  upon  equitable 
grounds,  (after  averring  that  the  cause  of  action  in  the  last 
count  was  the  same  as  those  in  the  first  three  counts,)  that 
since  the  passing  and  coming  into  effect  of  the  several  here- 
inafter mentioned  statutes,  and  while  the  same  were  in  full 
force,  and  before  the  commencement  of  this  suit,  and  under 
and  by  virtue  of  the  statutes  of  Great  Britain  and  Ireland, 
known  and  cited  as  the  “ Bankruptcy  (Scotland)  Act,  1856,” 
and  also  of  the  other  statute  of  Great  Britain  and  Ireland 
known  and  cited  as  the  “ Bankruptcy  and  Real  Securities 
(Scotland)  Act,  1857,”  and  also  of  the  statute  of  Great  Bri- 
tain and  Ireland,  known  and  cited  as  the  “ Bankruptcy  (Scot- 
land) Act,  1860,”  (which  statutes  then  extended  and  still 
extend  to,  and  then  were  and  still  are  portion  of  the  laws  of, 
Upper  Canada,  and  then  applied  and  still  apply  to  and  govern 
the  matters  in  dispute  in  this  suit,  which  are  in  this  plea  men_ 
tioned,)  proceedings  in  bankruptcy  were  within  that  part  of 
Great  Britain  and  Ireland  called  Scotland,  in  a certain 
court  and  tribunal  there,  then  and  still  having  jurisdiction  in 
that  behalf,  to  wit,  the  sheriff ’s  court  of  Lanarkshire,  duly 
commenced  and  prosecuted  against  the  defendants,  who  be- 
fore and  at  that  time  were  the  individual  co-partners  of  a 
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certain  co-partnership  firm  of  and  within  Scotland  aforesaid, 
carrying  on  business  as  merchants  in  a certain  place  there 
called  Glasgow,  under  the  style  and  firm  of  A.  & J.  McKeand, 
and  also  of  and  within  Upper  Canada,  at  the  city  of  Hamil- 
ton, in  the  county  of  Wentworth,  under  the  name,  style,  and 
firm  of  McKeand,  Brothers  & Company,  and  which  said 
Anthony  McKeand  and  Jonathan  Thompson  always  have 
been  and  still  are  natural  born  subjects  of  our  Lady  the 
Queen,  domiciled  and  permanently  resident  in  Scotland 
aforesaid,  and  said  James  McKeand  then  was  and  still  is 
domiciled  and  resident  in  Hamilton  aforesaid.  And  there- 
upon such  proceedings  were  duly  had  in  that  behalf  within 
Scotland  aforesaid,  in  that  court  and  tribunal  there  in  such 
bankruptcy  suit  and  proceedings  therein,  that  before  the 
commencement  of  this  suit  sequestration  was  in  and  by  the 
said  court  and  tribunal  duly  awarded  of  the  estate  of  the 
said  firm  so  carrying  on  such  business  of  merchants  at  Ham- 
ilton and  Glasgow  as  aforesaid,  and  of  the  estate  of  each  and 
every  of  said  individual  partners  thereof ; and  also  a warrant 
of  protection  to  the  said  individual  partners,  to  wit,  the  de- 
fendants, was  also  then  and  there  by  the  same  court  and  tri- 
bunal duly  granted  to  such  individual  partners,  and  such 
warrant  of  protection  was  duly  advertised  in  the  London  and 
Edinburgh  Gazettes,  in  such  statutes  specified,  within  one 
week  after  the  date  of  such  awarding  of  such  sequestration ; 
whereby  and  by  force  of  such  statutes  the  same  then  became, 
was,  and  still  is  effectual  and  capable  of  being  pleaded  in 
bar  of  personal  diligence  sent  out  to  enforce  payment  of  all 
debts  against  the  defendants. 

And  such  proceedings  were  also  had  in  and  by  such  court 
and  tribunal  in  such  bankruptcy  suit  and  matter,  that 
the  plaintiff,  William  Robinson,  after  the  accruing  of  the 
said  alleged  cause  of  action  in  this  suit,  and  before  the 
commencement  of  this  suit,  and  within  the  jurisdiction 
of  such  court  and  tribunal  in  Scotland,  was  duly  admitted 
to,  and  in  fact  did  duly  and  in  the  manner  prescribed 
by  such  statutes,  and  effectually,  within  Scotland  afore- 
said, and  in  such  court  and  tribunal,  and  within  the  juris- 
diction thereof,  in  such  bankruptcy  suit  and  proceedings, 
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prove  all  his,  the  said  William  Robinson’s,  then  claims 
against  the  defendants  and  the  said  co-partnership  firm  so 
doing  such  business  in  Glasgow  and  in  Hamilton  as  afore- 
said, which  said  claims  of  the  plaintiff  then  and  always  were 
and  still  are  solely  and  entirely  transacted  between  the 
plaintiff  and  the  said  co-partnership,  transacted  in  the  way 
of  the  said  co-partnership  business  at  its  said  Hamilton 
branch. 

And  the  defendant  Anthony  McKeand  avers  that  such 
claim  then  included  and  still  includes  the  very  same  iden- 
tical alleged  causes  of  action  for  which  the  said  now  plaintiff 
is  proceeding  against  the  now  defendants  in  this  action.  And 
the  defendant  Anthony  McKeand  avers  that  said  plaintiff  is 
now  proceeding  against  and  harrassing  them,  and  now  defen- 
dants, in  this  suit  in  this  court  of  and  concerning  the  very 
same  identical  and  no  other  causes  of  action  for  and  concern- 
ing the  recovery  whereof  the  plaintiff  sued  and  prosecuted 
and  proved  the  said  claim  in  said  court  and  tribunal  in  Scot- 
land as  aforesaid,  which  proceedings  of  the  plaintiff  against 
the  defendants  are  still  pending  and  undetermined  in  such 
court  and  tribunal  in  Scotland.  And  the  defendant  An- 
thony McKeand  avers  that  before  the  commencement  of 
this  suit  such  proceedings  were  had  in  and  by  the  said 
court  and  tribunal  in  Scotland,  and  within  the  jurisdiction 
thereof,  in  the  said  suit  and  matter  therein,  that  George 
Robson,  of  Glasgow,  aforesaid,  accountant,  was  duly  elected 
and  appointed  trustee  of  all  the  said  sequestrated  estate. 

And  the  defendant  Anthony  McKeand  avers  that  such  pro- 
ceedings were  had  in  that  court  and  tribunal  in  Scotland 
aforesaid,  in  that  bankruptcy  cause  and  matter,  that  before 
the  commencement  of  this  suit  the  said  sheriff  clerk  depute 
of  Lanarkshire,  to  wit,  one  George  Sellar,  under  and  by 
virtue  of  the  said  statutes,  and  the  circumstances  in  that  be- 
half, duly  issued  out  of  such  court  and  tribunal  in  Scotland, 
and  within  the  jurisdiction  thereof,  an  act  and  warrant  of 
confirmation  of  said  George  Robson  as  such  trustee  of  the 
sequestrated  estates,  dated  at  Glasgow  aforesaid,  the  31st 
day  of  March,  1863  ; and  thereby  then  and  there  the  whole 
of  the  estates  and  effects  heritable  and  movable,  and  real 
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and  personal,  wherever  situated,  of  the  said  co-partnership 
firm  so  carrying  on  business  as  merchants  at  Glasgow  and 
at  Hamilton  as  aforesaid,  and  of  the  individual  partners 
thereof,  to  wit,  the  defendants,  were  transferred  and  belong 
to  the  said  George  Eobson  as  trustee  for  the  behoof  of  the 
creditors  (including  the  plaintiff)  of  the  said  co-partnership 
firm  so  carrying  on  business  as  merchants  at  Glasgow  and 
at  Hamilton  aforesaid,  and  of  the  individual  partners  thereof, 
in  terms  of  the  said  statutes ; and  also  thereby,  and  by  the 
words  of  the  said  act  and  warrant,  the  said  George  Eobson 
has  as  trustee  as  aforesaid,  in  terms  of  the  said  acts,  full 
right  and  power  to  sue  for  and  recover  all  estates,  effects, 
debts,  and  money  belonging  or  due  to  the  said  co-partner- 
ship firm  so  carrying  on  business  at  Glasgow  and  at  Hamil- 
ton as  aforesaid,  and  the  individual  partners  thereof,  to  wit, 
the  defendants. 

And  the  defendant  Anthony  McKeand  avers  that  the 
defendants,  or  either  of  them,  may  or  may  not,  according 
to  circumstances  and  the  decisions  of  the  proper  tribunals 
in  that  behalf,  obtain  their  final  discharge  concerning 
the  premises  under  and  by  virtue  of  the  said  statutes ; but 
if  and  when  the  defendants  or  either  of  them  obtain  such 
their  discharge,  it  will,  under  and  by  virtue  of  the  said 
statutes,  completely  discharge  and  acquit  them,  or  whoever 
of  them  shall  obtain  the  same,  from  all  debts  and  obligations 
contracted  by  them  or  whoever  of  them  shall  be  discharged, 
or  for  which  he  or  they  was  or  were  liable  at  the  date  of  the 
aforesaid  sequestration  of  the  aforesaid  estate,  other  than 
Crown  debts  and  Crown  obligations ; and  that  until  the  de- 
fendants obtain  such  discharge,  or  if  they  or  either  of  them 
never  obtain  such  discharge,  every  kind  of  estate  and  pro- 
perty, heritable  or  movable,  wherever  situated,  and  all 
rights,  powers,  and  interests  therein  capable  of  legal  aliena- 
tion, or  of  being  affected  by  diligence  or  attachment  for  debt, 
which  shall  after  the  date  of  the  said  sequestration,  and  be- 
fore the  obtaining  by  the  defendants,  or  any  of  them,  of  said 
discharge,  be  acquired  by  such  undischarged  defendant  or 
defendants,  or  descend,  or  revert,  or  come  to  such  undis- 
charged defendant  or  defendants,  shall  ipso  jure  fall  under 
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said  sequestration,  and  the  full  right  and  interest  accruing 
thereon  to  such  undischarged  defendant  or  defendants  will 
be  held  as  transferred  to  and  vested  in  the  said  trustee,  as 
at  the  date  of  the  acquisition  thereof  or  succession  thereto 
by  such  undischarged  defendant  or  defendants,  for  the  pur- 
poses of  the  said  statute,  to  wit,  as  such  bankrupt  trust 
estates  as  aforesaid. 

And  the  defendant  Anthony  McKeand  avers  that  under 
and  by  virtue  of  said  statutes  and  the  premises,  the  plain- 
tiff was  before  and  at  the  time  of  the  commencement  of  this 
suit,  and  still  is  estopped,  barred,  and  prevented  from  suing 
the  defendants  in  manner  and  form  as  has  been  in  this  ac- 
tion, for  the  obtaining  of  satisfaction  of  his  said  alleged 
claims  in  his  declaration  in  this  suit  specified,  by  means  of 
the  process  of  execution  of  this  court  in  this  behalf. 

Plea  by  defendant  Jonathan  Thompson,  in  similar  terms, 
omitting  the  averment  that  the  plaintiff  proved  his  claim 
under  the  sequestration ; and  averring  that  the  causes  of 
action  in  the  declaration  were  matters  within  the  jurisdic- 
tion of  the  Bankruptcy  Court  in  Scotland,  and  ought  under 
the  circumstances  to  have  been  duly  proved  therein,  and 
exclusively  prosecuted  in  such  court  in  such  bankruptcy 
suit,  which  is  not  yet  determined ; also  that  the  plaintiff 
was  named  in  the  state  of  affairs  of  the  bankrupts  filed,  and 
that  defendants  were  examined,  &c. ; and  that  the  plaintiff 
had  notice,  &c. ; and  that  before  the  commencement  of  this 
suit  the  plaintiff  could  and  ought  to  have  proved,  and 
still  can  prove  his  alleged  causes  of  action  in  the  bankruptcy 
suit,  instead  of,  contrary  to  the  statutes,  uselessly  suing 
the  defendants,  and  contrary  to  law  and  equity  causing  the 
defendants  to  be  twice  harrassed  for  the  recovery  of  the  same 
cause  of  action. 

The  plaintiff  demurred  to  both  pleas,  on  the  same  grounds, 
namely,  1st.  That  the  plea  confessing  the  cause  of  action 
does  not  avoid  the  same,  either  on  legal  or  equitable 
grounds.  2nd.  That  it  appears  by  the  plea  that  the  defen- 
dants have  not  obtained  any  discharge,  and  the  proceedings 
in  bankruptcy  set  out  in  the  plea  prior  to  the  obtaining  of 
the  certificate,  can  neither  operate  as  a bar  to  the  action 
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nor  entitle  the  defendant  to  an  unconditional  injunction  in 
equity  against  the  plaintiff ’s  action. 

Anderson,  for  the  demurrer,  cited  Harley  v.  Greenwood, 
5 B.  & Al.  95  ; Rainsford  v.  Barry,  7 Dowl.  807 ; The 
“ Bankruptcy  (Scotland)  Act,  1856,”  19  & 20  Vic.,  ch.  79, 
secs.  47,  102,  sub-secs.  1,  8,  secs.  147 ; “ The  Bankruptcy 
and  Real  Securities  (Scotland)  Act,  1857,”  20  & 21  Vic., 
ch.  19 ; “ The  Bankruptcy  (Scotland)  Amendment  Act, 
1860,”  28  & 24  Vic.,  ch.  38. 

R.  Martin , contra,  cited  Bank  of  Scotland  v.  Cuthbert,  1 
Rose,  462  ; Jones  v.  Simpson,  28.  L.  J.  Ex.  180;  Williams 
v.  Bray,  29  L.  J.  Q.  B.  86 ; Re  Atkinson’s  Trust,  16  Jur. 
1003  ; Whitmore  v.  Turquand,  30  L.  J.  Chy.  845 ; Barker 
v.  Goodair,  11  Ves.  78 ; Turner  v.  Robinson,  1 Sim.  & St. 
3 ; 5 & 6 Vic.,  ch.  116,  secs.  1,  4 ; Phillips  v.  Surridge,  9 
C.  B.  743;  Stewart  v.  Collins,  10  C.  B.  634;  Nicholls  v. 
Payne,  7 M.  & G.  928,  note  a;  Perrin  v.  Hamilton,  5 C.  P. 
57;  Elder  v.  Beaumont,  27  L.  J.  Q.  B.  26;  Ex  parte 
Hornby,  In  re  Tarlton,  1 Buck,  851. 

Morrison,  J. — The  principal  point  raised  by  the  first  plea 
is  whether  a creditor  after  having  proved  his  debt  under  a 
sequestration  in  Scotland,  can  for  the  same  debt  maintain 
an  action  at  law  against  his  debtor  (the  bankrupt)  during 
the  pendancy  of  the  proceedings  in  bankruptcy,  and  before 
the  final  discharge  of  the  bankrupt. 

It  was  contended  for  the  defendants  that  the  44th  clause  of 
the  “ Bankrupt  (Scotland)  Act,  1856,” — which  enacts,  “That 
the  Lord  Ordinary  or  sheriff,  when  awarding  sequestration, 
may  grant  to  the  debtor  or  partners  of  the  company  against 
whom  or  which  it  is  awarded  a warrant  of  protection 
against  arrest  or  imprisonment  for  civil  debt  until  the 
meeting  of  the  creditors  for  the  election  of  trustee,  or  he  may 
refuse  to  grant  such  warrant  of  protection ; and  every  such 
warrant  of  protection,  which  shall  not  be  advertised  in  the 
London  and  Edinburgh  Gazettes  within  one  week  after  the 
date  of  awarding  such  sequestration,  shall  be  ineffectual  and 
incapable  of  being  pleaded  in  bar  of  personal  diligence,” — au- 
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thorises  the  pleading  of  the  warrant  of  protection  in  bar  of 
this  action ; and  to  support  that  argument  it  was  contended 
that  personal  diligence  was  intended  to  mean  and  include 
such  a proceeding  as  this  suit ; but  it  is  quite  clear  from  the 
reading  of  the  statute  itself,  as  well  as  from  the  definition 
of  “ personal  diligence  ” in  Bell’s  Commentaries,  that  what 
is  meant  and  intended  in  these  words  is  imprisonment  of 
the  debtor  or  seizing  his  goods ; and  the  warrant  of  protec- 
tion referred  to  in  the  statute  is  for  the  protection  of  the 
debtor  from  process  against  his  person,  and  is  somewhat 
analogous  to  the  order  of  protection  under  the  Bankruptcy 
Consolidation  Acts  of  England  of  1849  ; and  upon  this  point 
Naylor  v.  Mortimere  (10  C.  B.  N.  S.  570)  has  a strong 
bearing.  There  the  application  was  to  stay  proceedings  in 
an  action,  after  the  defendants  had  obtained  an  order  of 
protection  under  the  act  of  1849.  Chief  Justice  Erie,  in 
giving  judgment,  says,  “ It  is  clear  that  the  Bankrupt  Act, 
by  giving  the  petitioner  protection  from  process  against  his 
person  and  property,  and  being  silent  as  to  the  continuation 
of  any  action  against  him,  intended  to  reserve  to  the  plain- 
tiff the  right  which  every  subject  has  to  sue  his  debtor  and 
obtain  judgment  I do  not  find  that  any  section  of  the  statute 
has  taken  away  that  right.”  And  Williams , J.,  said,  “We 
have  no  power  to  interfere  with  the  right  which  the  law 
gives  to  every  suitor,  except  where  such  interference  is  war- 
ranted by  some  specific  legislative  provision.” 

After  a careful  examination  of  the  various  clauses  of  the 
act  of  1856,  I failed  in  finding  any  clause  or  words  which 
take  away  the  right  of  the  plaintiff  to  proceed  in  this  action. 

In  Harley  v.  Greenwood,  (5  B.  & Al.  95,)  which  was  an 
action  on  three  bills  of  exchange,  to  which  was  pleaded  the 
defendants’  bankruptcy,  and  that  the  bills  were  provable 
under  the  commission,  and  that  the  plaintiff  had  proved  one 
of  the  bills,  and  thereby  made  his  election,  &c.,  to  which 
there  was  a demurrer  and  judgment  for  the  plaintiff,  Bayley, 
J.,  in  giving  judgment,  says,  “ The  question  is  whether 
proof  of  a debt  under  a commission  of  bankruptcy  is  even  as 
to  the  debt  so  proved  a bar  at  law  in  any  case.  If  it  be  a 
bar  at  law,  it  must  become  so  by  the  positive  enactment  of 
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the  statute,”  (49  Geo.  III.,  ch.  121,  sec.  14)  * * “ The 

statute  does  not  in  express  terms  say  that  the  proving  of  a 
debt  shall  be  a bar  ; and  there  seem  to  me  to  be  very  strong 
reasons  why  it  should  not  be  so.  Suppose,  for  example,  a 
creditor  to  have  proved  a debt  under  the  commission  which 
is  afterwards  superseded;  it  would  be  most  unjust  that  he 
should  be  barred  of  his  remedy  at  law  in  consequence  of  his 
having  so  proved  his  debt.  It  has  been  said,  however,  that 
the  creditor  ought  to  be  restrained  from  commencing  his 
action  until  the  commission  is  actually  superseded.  That, 
however,  might  be  very  injurious  to  him,  for  his  debt  in  the 
interim  might  be  barred  by  the  Statute  of  Limitations.  If, 
for  example,  the  debtor  proves  a debt  under  the  commission 
which  had  been  contracted  upwards  of  five  years,  and  the 
commission  is  not  superseded  until  the  six  years  expire,  he 
might  be  barred  of  all  remedy.  These  inconveniences  would 
arise  if  we  were  to  hold  that  the  mere  proving  of  a debt 
should  operate  as  a perpetual  bar.”  And  Best,  J.,  says,  “ To 
make  it  a good  bar  the  debt  must  be  extinguished.  Now 
here  there  was  no  extinguishment  of  the  debt ; for,  if  the 
commission  had  been  superseded,  the  party  would  clearly 
have  a right  to  bring  an  action.” 

In  Woodward  et  al.  v.  Meredith,  (2  D.  & L.  142,  13  L. 
J.  N.  S.  322,  Q.  B.,)  which  was  an  application  to  stay 
proceedings  in  an  action  brought  against  a bankrupt, 
Coleridge , J., — after  stating  that  the  point  was,  whether 
the  plaintiff,  having  made  proof  of  the  debt,  must  be  taken 
to  have  abandoned  the  action  altogether,  under  the  opera- 
tion of  6 Geo.  IV.,  ch.  16,  and,  secondly,  whether  if  that 
were  so,  the  defendant  could  apply  for  relief  against  the 
scire  facias  by  motion,  or  must  be  compelled  to  plead  to  the 
writ — says,  “ It  is  clear  that  the  proving  the  debt  could  not 
be  pleaded  in  bar  of  the  action.  This  was  established,  upon 
the  same  provisions  in  49  Geo.  III.,  ch.  121,  by  the  judg- 
ments in  the  case  of  Harley  v.  Greenwood.” 

The  clauses  referred  to  in  the  English  Bankruptcy  Acts 
are  much  stronger  for  the  purpose  of  supporting  the  defen- 
dants’ contention  than  those  in  the  act  of  1856,  upon  which 
the  defendants  rely. 
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For  the  reasons  stated  in  these  authorities,  and  consider- 
ing that  there  is  no  express  enactment  depriving  the  plain- 
tiff of  his  right  to  proceed  and  recover  judgment  against  the 
defendants,  we  are  of  opinion  that  our  judgment  should  be 
for  the  plaintiff  upon  the  demurrer  to  the  first  plea.  See 
also  O’Brien  v.  Sir  William  Henry  Don,  (1  C.  B.  N.  S.  701.) 

As  to  the  second  plea,  it  is  open  to  greater  objections. 
The  defendant  relies  merely  upon  the  sequestration  awarded 
against  himself  and  partners,  the  warrant  of  protection,  &c., 
the  plaintiff  having  notice  of  the  proceedings  in  bankruptcy, 
and  that  the  causes  of  action  in  the  declaration  were 
provable,  and  that  the  plaintiff  ought  to  have  proved  his 
debt  under  the  sequestration.  For  the  reasons  already 
mentioned,  we  think  the  plaintiff  should  also  have  judgment 
on  that  plea. 

Judgment  for  plaintiff  on  demurrer,  (a) 


Moore  v.  Andrew,  Hogarth,  McHattie,  and  Hunter. 

Action  on  contract — Plea  of  abandonment  and  substituted  contract — Replica- 
tion— Demurrer. 

The  plaintiff  declared  on  an  instrument,  by  which  defendants  agreed  to  pay 
him  $2000,  “ to  be  expended  as  may  be  agreed  upon  by  ” two  of  them, 
the  other  two  being  their  sureties,  and  by  the  plaintiff  “ in  the  way  of 
produce.”  The  two  sureties  pleaded  that  this  agreement  was  abandoned, 
and  that  the  plaintiff  and  the  two  principal  defendants,  without  their 
knowledge  or  consent,  entered  into  another  agreement  in  writing,  under 
which  they  dealt  together,  and  not  under  that  declared  on.  To  this  the 
plaintiff  replied  admitting  the  agreement;  pleaded,  but  asserting  that  it 
was  not  an  abandonment  of  but  an  agreement  contemplated  by  the  con- 
tract sued  on,  in  that  part  of  it  above  set  out ; that  he  sued  not  for 
breaches  of  the  alleged  substituted  agreement,  but  of  that  declared  on ; 
and  except  to  the  extent  to  which  he  thus  confessed  and  avoided  the 
plea,  he  took  issue  thereon. 

Held , on  demurrer,  that  the  replication  was  good,  (though  unnecessarily 
long,  and  containing  a quasi  new  assignment  not  required,)  for  it  ex- 
pressly denied  the  abandonment,  which  was  the  material  part  of  the 
defence  pleaded. 

The  plaintiff  declared,  for  that  the  defendants,  by  their 
instrument  in  writing  hereinafter  next  mentioned,  for  valua- 
ble consideration  contracted  and  promised  to  pay  the  plaintiff 


(a)  See  the  Ipstone  Park  Iron  Ore  Co.  v.  Pattinson,  g L.  T.  Rep.  N.  S.  8o6. 
Ex. ; Ilderton  v.  Jewell,  lb.  815,  Ex.  Ch. 
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the  moneys  therein  mentioned,  in  the  manner  therein  men- 
tioned, which  instrument  in  writing  is  in  the  words  and 
figures  following,  that  is  to  say  : 

“ $1000.  “ Wolverton,  August  1st,  1859. 

“ Six  months  after  date  we  or  either  of  us  promise  to  pay 
John  H.  Moore,  or  his  order,  at  his  office,  Buffalo,  and  not 
otherwise  or  elsewhere,  the  sum  of  one  thousand  dollars,  per 
value  received,  with  interest  at  the  rate  of  fifty  dollars  per 
month  until  paid  ; it  being  understood  that  if  the  interest  is 
not  paid  on  the  first  day  of  every  month,  or  not  later  than 
the  tenth  day  of  each  month,  following  the  first,  then  the 
whole  sum  will  be  due  and  owing  as  above  to  the  said 
Moore,  the  same  as  if  the  said  note  was  then  first  due.” 

(This  was  signed  by  all  the  defendants.) 

And  afterwards,  the  defendants  by  their  own  instru- 
ment in  writing  hereinafter  next  mentioned,  for  valuable 
consideration,  promised  and  agreed  with  the  plaintiff  in  the 
manner  therein  mentioned,  which  instrument  in  writing  is 
in  the  words  following,  that  is  to  say : 

“Know  all  men  by  these  presents,  that  we  John 
McHattie  and  Charles  Hunter,  (known  as  McHattie  & 
Hunter,)  of  the  village  of  Wolverton,  county  of  Oxford, 
and  province  of  Canada,  and  also  David  Hogarth  and 
William  Andrew,  farmers,  township  of  Blenheim,  county 
and  province  as  aforesaid,  do  hereby  jointly  and  sever- 
ally agree  to  pay  or  cause  to  be  paid  unto  John  H. 
Moore,  or  order,  the  sum  of  $2000,  the  receipt  of  which  is 
hereby  acknowledged,  to  be  expended  as  may  be  agre.ed  upon 
by  McHattie  & Hunter  and  John  H.  Moore,  in  the  way  of 
produce.  Be  it  understood  that  we,  David  Hogarth  and 
William  Andrew,  as  securities,  will  pay  all  sums  to  the  above 
limit  not  paid  or  accounted  for  in  the  way  of  produce  by 
McHattie  & Hunter  to  the  said  John  H.  Moore,  on  notice 
of  at  least  one  month.  Be  it  further  understood,  that  in 
order  to  keep  up  the  above  sum  as  a capital  in  the  business, 
a fair  advance  is  to  be  made  by  John  H.  Moore  to  McHattie 
& Hunter,  on  shipment  of  flour  or  receipt  of  way  bill  as  per 
agreement.  Signed  this  tenth  day  of  August,  A.D.  eighteen 
hundred  and  fifty-nine.” 


Securities. 


In  presence  of 

John  Wedderburn. 


[Wm.  Andrew. 

I David  Hogarth. 
John  McHattie. 
Charles  Hunter. 


And  the  plaintiff  avers  that  he  was  always  ready  and 
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willing  to  receive  the  said  moneys  and  interest  in  the  said 
first  above  mentioned  instrument  at  his  said  office  in  such 
instrument  mentioned,  and  the  plaintiff  did  all  thing  neces- 
sary on  his  part  to  entitle  him  to  be  paid  the  same  as  therein 
promised  and  agreed,  yet  the  defendants  have  not  paid  the 
same,  or  any  part  thereof.  And  the  plaintiff  also  avers  that 
he  afterwards,  and  before  the  commencement  of  this  suit, 
did,  pursuant  to  said  secondly  above  mentioned  instrument 
in  writing,  advance  and  deliver  to  said  defendants  John 
McHattie  and  Charles  Hunter  moneys  to  a very  large 
amount,  to  be  by  them  expended  as  was  then  agreed  upon 
by  said  McHattie  & Hunter  and  the  plaintiff  in  the  way  of 
produce,  pursuant  to  such  last  mentioned  instrument  in 
writing,  and  the  said  McHattie  &r  Hunter  as  to  $2000  of 
such  moneys,  did  not  pay  or  account  to  the  plaintiff  for  the 
same  in  the  way  of  produce,  and  the  plaintiff  did  afterwards, 
and  before  the  commencement  of  this  suit,  give  the  said 
defendants  William  Andrew  and  David  Hogarth  at  least  one 
month’s  notice  thereof.  And  the  plaintiff  also  avers  that  he 
did  all  things  necessary  on  his  part  to  entitle  him  to  be  paid 
such  $2000  by  the  defendants,  yet  the  defendants  have 
made  default  in  paying  the  same,  and  the  same  and  every 
part  thereof  is  still  due  and  unpaid  to  the  plaintiff.  And 
the  plaintiff  claims  $8000. 

Defendants  Andrew  and  Hogarth  in  the  eighth  plea  pleaded, 
upon  equitable  grounds,  “to  the  second  count,”  that  by  the  in- 
strument in  writing  therein  mentioned,  they,  at  the  request  of 
the  plaintiff,  became  sureties  for  the  due  performance  to  the 
extent  therein  mentioned  by  the  other  defendants  of  all  things 
on  their  part  to  be  performed,  according  to  the  terms  of  the 
said  instrument  in  the  second  count  mentioned,  as  the  plain- 
tiff, at  the  time  of  the  making  of  the  said  agreement,  well  knew. 
And  the  defendants  Andrew  and  Hogarth  further  say,  that 
after  the  making  of  the  said  instrument  in  writing,  and  before 
the  commencement  of  this  suit,  and  before  the  accruing  of 
the  causes  of  action  in  the  said  second  count  mentioned,  to 
wit,  on  the  19th  of  August,  1859,  the  said  instrument  in  the 
said  second  count  mentioned  was  abandoned,  and  the  plain- 
tiffs and  the  said  defendants  McHattie  and  Hunter,  without 
24  vol.  xxin. 
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the  knowledge,  privity  or  consent  of  the  defendants 
Andrew  and  Hogarth,  entered  into  another  agreement  in 
writing,  whereby  it  wras  agreed  between  them  that  said 
McHattie  and  Hunter  were  to  buy  wheat  to  grind  into  flour 
for  the  plaintiff,  as  fast  as  he  should  furnish  money,  to  the 
extent  of  the  capacity  of  the  mill  worked  by  the  said 
McHattie  and  Hunter,  if  they  could  get  wheat  at  such  rates 
as  the  plaintiff  should  limit,  it  being  understood  that  the 
surplus  over  the  cost  of  the  flour  (after  deducting  freight, 
and  other  necessary  expenses,  and  a commission  of  2J  per 
cent,  for  selling  the  flour,  which  the  plaintiff  was  to  charge 
and  deduct  from  the  sales  of  said  flour)  was  to  be  credited  to 
the  account  of  the  said  McHattie  and  Hunter  by  the  said 
plaintiff,  and  such  sum,  when  ascertained,  was  to  be  appro- 
priated to  the  payment,  so  far  as  it  would  go,  of  a certain 
note  of  $1000,  held  by  the  plaintiff  against  McHattie  and 
Hunter,  in  lieu  of  said  surplus  being  passed  to  thea credit  of 
the  said  McHattie  and  Hunter,  they,  the  said  McHattie  and 
Hunter,  agreed  to  pay  to  the  plaintiff  interest  on  the  sum 
of  $2000.  And  it  was  thereby  also  agreed  that  nothing 
therein  contained  should  be  construed  to  mean  that  the  said 
McHattie  and  Hunter  should  own  any  portion  of  wheat  so 
purchased,  or  flour,  or  feed,  or  the  proceeds  of  any  wheat, 
flour,  bran,  shorts  or  middlings,  but  it  should  be  absolutely, 
both  at  law  and  in  equity,  the  property  of  the  said  plaintiff, 
and  that  the  said  McHattie  and  Hunter  were  to  be  merely 
the  agents  of  the  said  plaintiff,  to  do  and  perform  certain 
trusts  set  forth  in  the  said  agreement,  but  no  further  in  any 
thing  whatsoever,  except  such  as  was  set  forth  in  writing. 
And  so  the  defendants  Andrew  and  Hogarth  say  that  the 
terms  of  the  said  agreement  for  the  performance  of  which  by 
the  defendants  McHattie  and  Hunter  they  became  liable 
as  sureties,  in  manner  aforesaid,  were  afterwards,  and  before 
they  had  incurred  any  liability  in  respect  thereof,  materially 
varied  by  and  between  the  plaintiff  and  the  said  McHattie 
and  Hunter,  by  the  last  mentioned  agreement,  without  the 
privity,  knowledge  or  consent  of  the  defendants  Andrew 
and  Hogarth,  and  that  the  plaintiff  and  the  defendants 
McHattie  and  Hunter  dealt  together  upon  the  terms  of  the 
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said  agreement  in  this  plea  mentioned,  and  not  according  to 
the  terms  of  the  instrument  in  said  second  count  mentioned. 

And  the  defendants  Andrew  and  Hogarth  further  say,  that 
after  the  making  of  the  said  instrument  in  the  said  second 
count  mentioned,  the  plaintiff  directed  the  said  defendants 
McHattie  aud  Hunter,  to  apply  a large  portion,  to  wit, 
$2000  of  the  money  which  he  had  advanced  to  them,  in 
pursuance  of  the  said  agreement,  in  or  towards  the  payment 
of  rent  due  in  respect  of  the  said  mill,  without  the  con- 
sent, knowledge  or  privity,  of  the  defendants,  and  the 
said  McHattie  and  Hunter  did,  in  pursuance  of  such  di- 
rection of  the  plaintiff,  and  without  the  knowledge,  privity, 
or  consent  of  the  defendants,  apply  the  said  sum  of  money 
in  payment  of  the  said  rent,  and  not  in  the  way  of  produce, 
pursuant  to  the  said  agreement  in  the  said  second  count 
mentioned;  and  the  defendants  Andrew  and  Hogarth,  by 
reason  of  the  premises  in  this  plea  mentioned,  became  and 
were  discharged  from  liability  as  such  sureties. 

Replication,  on  equitable  grounds,  that  he,  the  plaintiff, 
admits  there  was  an  instrument  in  writing,  made  between  the 
plaintiff  and  said  McHattie  and  Hunter,  dated  the  19th 
day  of  August,  1859,  in  the  same  terms  as  that  by  those 
defendants  in  that  eighth  plea  alleged.  And  the  plaintiff 
says  such  instrument  was  not  an  abandonment  of  the  con- 
tract in  the  second  count  above  set  forth,  in  manner  and 
form  as  those  defendants  have  in  that  plea  unduly  alleged ; 
but,  on  the  contrary,  was  an  agreement  contemplated  by  such 
contract  in  such  second  count,  set  forth  in  the  following  words 
thereof,  that  is  to  say,  “the  sum  of  two  thousand  dollars,  the 
receipt  of  which  is  hereby  acknowledged,  to  be  expended  as 
may  be  agreed  upon  by  McHattie  and  Hunter,  and  John 
H.  Moore,  in  the  way  of  produce and  in  the  other  follow- 
ing words  thereof,  that  is  to  say,  “Be  it  further  understood 
that,  in  order  to  keep  up  the  above  sum  as  a capital  in  the 
business,  a fair  advance  is  to  be  made  by  John  H.  Moore 
to  McHattie  and  Hunter,  on  shipment  of  flour,  or  receipt 
of  way  bill,  as  per  agreement.”  And  the  plaintiff  says  that 
he  does  not  sue  for  the  alleged  breaches  of  the  alleged  substi- 
tuted agreement  in  such  eighth  plea  mentioned,  but  for  the 
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breaches  of  those  defendants,  Andrew  and  Hogarth,  of  such 
contract  in  the  said  second  count  of  the  declaration  set  forth, 
in  not  paying  to  the  plaintiff  all  the  sums  specified  in  such 
contract  in  such  eighth  plea  mentioned  in  that  behalf  to  the 
above  limit  of  $2000,  not  paid  or  accounted  for  in  the  way 
of  produce  by  said  McHattie  and  Hunter  to  the  plaintiff, 
which  said  McHattie  and  Hunter  received  from  the  plaintiff, 
to  be  expended  by  said  McHattie  and  Hunter,  as  agreed 
upon  by  said  McHattie  and  Hunter  and  the  plaintiff,  in  the 
way  of  produce,  under  the  circumstances  and  in  the  manner 
and  form  by  the  plaintiff  in  his  declaration  in  that  behalf 
above  alleged ; and  unless  and  except  to  the  extent  to  which 
the  plaintiff  has  in  this  replication  confessed  and  avoided 
such  eighth  plea,  the  plaintiff  takes  issue  on  all  the  matters 
in  such  eighth  plea  alleged. 

Demurrer , on  the  grounds  that  said  replication  admits 
and  confesses  a portion  of  the  eighth  plea  sufficient  to  con- 
stitute a defence,  without  avoiding  it,  and  that  by  the  said 
replication  he  attempts  to  raise  an  issue  in  fact  upon  the 
construction  and  effect  of  the  agreement  set  out  in  the  said 
plea,  which  is  purely  a question  of  law ; and  that  the  said 
replication  cannot  and  ought  not  to  have  been  pleaded  on 
equitable  grounds,  but  that  the  facts  stated  in  said  replica- 
tion, if  they  furnish  any  defence,  are  a defence  at  law,  and 
not  in  equity,  and  ought  to  have  been  pleaded  accordingly. 

The  plaintiff  joined  in  demurrer  and  took  exceptions  to 
the  plea. 

There  were  several  other  pleas  pleaded,  to  this  and  to 
the  first  count,  on  which  issues  were  joined,  and  at  the  trial, 
which  took  place  at  Hamilton  before  Richards , C.J.,  the 
defendants  obtained  a verdict. 

O’Reilly  Q.C.,  obtained  a rule  nisi  for  a new  trial  on  the 
law  and  evidence.  He  moved,  however,  on  the  first  count 
only,  giving  up  the  second. 

Freeman , Q.C.,  shewed  cause  ; and  the  rule  nisi  and 
demurrer  were  both  argued  during  this  term. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  second  count  and  the  cause  of  action  contained  in  it 
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is  given  up  by  the  plaintiff ’s  counsel.  The  demurrer  is  to 
the  replication  to  the  plea  lastly  pleaded  by  Andrew  and 
Hogarth  to  the  second  count.  It  is  numbered  as  the  eighth 
plea  on  the  record.  As  the  plaintiff  does  not  seek  to  recover 
this  demand,  the  demurrer  involves  nothing  but  the  costs. 

The  declaration  is  strangely  drawn.  It  first  states  two 
distinct  claims,  and  then  states  two  equally  distinct  breaches, 
the  first  appropriate  to  the  first,  the  last  to  the  second  claim ; 
and  it  does  not  draw  any  distinction  between  the  claims  or 
breaches  as  forming  distinct  counts.  I do  not  profess  to 
understand  why  the  pleader  departed  from  the  usual  form 
of  stating  with  each  separate  contract  the  breach  applicable 
to  it,  and  on  which  he  claims  to  recover ; but  the  court  would 
not  encourage  a mode  of  declaring  which  might  be  found 
embarrassing  to  a defendant. 

To  the  second  count,  as  the  defendants  treat  the  state- 
ment to  the  second  contract  and  the  breach  of  it,  the  defen- 
dants Andrew  and  Hogarth  have  pleaded  a subsequent 
.agreement  made  betwen  the  plaintiff  and  McHattie  and 
Hunter,  which  they  say  was  a substitute  for  the  former  con- 
tract, which  was  abandoned. 

The  replication  admits  there  was  a second  agreement,  but 
in  express  words  denies  that  it  constituted  an  abandonment 
of  the  former  contract,  asserting  that,  on  the  contrary,  the 
new  agreement  was  contemplated  by  that  contract.  It  fur- 
ther contains  a new  assignment,  that  the  plaintiff  is  not  suing 
for  breaches  of  the  new  agreement,  but  for  breaches  of  the 
contract  stated  in  the  second  count. 

The  substance  of  this  plea  is  the  abandonment  of  the  con- 
tract and  the  substitution  of  the  new  agreement  between  the 
plaintiff  and  McHattie  and  Hunter  in  lieu  of  it.  Then,  al- 
though the  replication  is  unnecessarily  prolix,  containing  a 
quasi  new  assignment,  which  appears  to  me  wholly  unneces- 
sary, it  expressly  denies  the  abandonment,  which  we  take  to  be 
the  principal  ground  of  the  defence,  and  it  therefore  consti- 
tutes a good  answer  to  it.  We  think,  therefore,  th.e  replication 
is  good,  and  that  the  admission  it  contains  of  the  existence  of 
the  new  agreement  is  not  a confession  of  the  defence  pleaded, 
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and  therefore  there  is  nothing  necessarily  to  be  avoided,  when 
the  abandonment  is  traversed. 

As  to  the  issues  on  the  first  count,  so  far  as  McHattie  and 
Hunter  are  concerned,  they  have  pleaded  non-presentment 
at  Buffalo,  and  payment.  Andrew  and  Hogarth  to  this  count 
plead,  1 . Non  fecerunt.  2nd.  That  the  note  was  obtained 
from  them  by  fraud ; and  two  pleas  on  equitable  grounds, that 
they  were  only  sureties  for  McHattie  and  Hunter,  and  that 
time  was  given  to  them.  There  was  no  proof  of  presentment 
of  the  note,  and  the  plaintiff  failed  on  that  plea.  Concede 
that  the  plea  is  immaterial,  the  remedy  is  certainly  not  by 
motion  for  new  trial,  and  on  the  evidence  the  verdict  is 
right.  As  to  the  payment,  the  verdict  should  be  entered 
for  the  plaintiff.  The  verdict  should  have  been  against 
Andrew  and  Hogarth  on  the  pleas  denying  the  making  of 
the  note,  and  asserting  that  it  was  obtained  by  fraud,  but 
it  is  clearly  sustained  in  their  favour  on  the  pleas  that  they 
were  sureties,  and  that  time  was  given  to  McHattie  and 
Hunter,  who  were  the  principal  debtors. 

We  presume  the  defendants  will  agree  that  the  verdict  in 
their  favour  on  the  plea  of  payment  pleaded  by  McHattie 
and  Hunter,  and  on  the  plea  of  non  fecit,  and  that  the  note 
was  obtained  by  fraud,  severally  pleaded  by  Andrew* and 
Hogarth,  shall  be  set  aside,  and  a verdict  entered  for  the 
plaintiff  on  those  pleas  instead  thereof.  If  so,  we  are  off 
opinion  this  rule  should  be  discharged.  The  plaintiff  rested 
his  case  on  the  evidence  of  Hunter,  who  was  the  only  witness 
called,  and  he  proved  the  substance  of  the  two  equitable 
pleas  very  clearly.  We  cannot  try  the  case  over  again  on 
contradictory  affidavits,  especially  where  there  was  nothing 
contradictory  or  doubtful  in  the  evidence  at  the  trial. 

Upon  the  defendants  consenting  as  above  stated,  let  the 
rule  be  drawn  up  discharging  the  rule  for  a new  trial,  other- 
wise let  the  rule  for  a new  trial  be  made  absolute  on  pay- 
ment of  costs,  (a) 


(a)  See  Moore  v.  Andrews,  13  C.  P.  405. 


MEMORANDA. 


375 


MEMORANDA. 

During  this  term  the  following  gentlemen  were  called  to 
the  bar : — James  Fox  Smith,  Augustus  Roche,  Michael 
Sullivan,  John  Wesley  Beynon,  Stephen  Fraulin 
Lazier. 


In  Hilary  vacation  the  Honourable  John  Alexander 
MacDonald,  one  of  Her  Majesty’s  counsel,  was  appointed 
Attorney-General,  in  the  room  of  the  Honourable  John 
Sandfield  MacDonald,  resigned. 

The  Honourable  James  Cockburn,  one  of  Her  Majesty’s 
counsel,  was  appointed  Solicitor-General,  in  the  room  of  the 
Honourable  Albert  Norton  Richards,  resigned. 
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EASTER  TERM,  27  VICTORIA,  1864.  (a) 

( May  16 th  to  28 th.) 


The  Hon.  William  Henry  Draper,  C.B.,  C.J. 
“ John  Hawkins  Hagarty,  J. 

Joseph  Curran  Morrison,  J. 


In  Re  The  Recorder  and  Judge  of  the  Division 
Court  of  the  City  of  Toronto. 

Criminal  information — Contempt  of  court. 

On  application  for  leave  to  file  a criminal  information  against  a division 
court  judge,  for  his  conduct  in  imposing  a fine  for  contempt  upon  a bar- 
rister employed  to  conduct  a case  before  him. 

Held,  that  such  leave  should  never  be  granted  unless  the  court  see  plainly 
that  dishonest,  oppressive,  vindictive  or  corrupt  motives  influenced  the 
mind,  and  prompted  the  act  complained  of,  which  in  this  case  was  clearly 
not  shewn. 

Quaere,  whether  such  information  is  proper  in  the  case  of  a judge  of  an 
inferior  court  of  civil  jurisdiction,  in  relation  to  a matter  over  which  he 
has  exclusive  jurisdiction. 

This  was  an  application  for  leave  to  file  a criminal  infor- 
mation against  a judge  of  a division  court,  for  his  conduct 
in  imposing  a fine  of  five  dollars  upon  a barrister  who  was 
employed  to  conduct  a case  before  him. 

The  facts  are  sufficiently  stated  in  the  judgment. 

Draper,  C.J. — The  barrister  states  on  affidavit  that  on 
the  5th  of  April  last,  as  counsel  for  the  plaintiff  in  the  case, 
he  applied  to  have  the  trial  postponed,  on  account  of  the 
absence  of  a material  witness  : that  the  judge  required  proof 
that  the  witness  had  been  duly  subpoenaed,  and  that  proof  of 
that  fact  was  given : that  the  judge  held  that  the  money 
tendered  to  the  witness  was  insufficient  in  amount,  and  “in 


(a)  Mr.  Justice  Adam  Wilson  sat  during  this  term  in  the  Practice  Court. 
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a sneering  manner  ” so  declared  : that  thereupon  the  bar- 
rister made  the  following  observation,  “ I hope  there  is 
nothing  evinced  in  this  matter  but  for  forwarding  the  ends 
of  justice.”  He  swore  also  that  he  did  not  “ insult  ” or  in- 
tend to  “ insult  ” the  judge  on  this  occasion : that  the 
judge,  however,  “without  hesitation,  or  saying  a single 
word,  stated,  ‘ I fine  you  five  dollars  for  a contempt  of 
court,’  ” and  ordered  the  barrister  to  be  taken  into  custody 
until  he  paid  the  fine,  which  was  settled  forthwith.  The 
affidavit  further  stated  the  deponent’s  belief  that  the  judge 
on  this,  as  on  former  occasions,  wilfully  endeavoured  to 
aggravate  him,  for  the  purpose  of  entrapping  him  into  some 
recriminatory  language,  to  afford  him  a pretext  to  gratify 
his  long-cherished  malice,  which  he  “ unmistakeably  and 
unjustifiably  evinced  the  same  day  previously”  towards  the 
deponent ; and  it  also  contained  a strong  statement  of 
opinion  as  to  the  unfitness  of  the  judge  for  his  position,  for 
reasons  which,  even  if  well  founded,  have  no  connexion  with 
this  application,  and  the  unnecessary  and  impertinent  in- 
troduction of  which  is  calculated  to  suggest  enquiry  as  to 
the  bonafides  of  this  application. 

I am  not  prepared  to  decide  that  the  proceeding  asked 
for  is  at  all  proper  in  the  case  of  a judge  of  an  inferior  court 
of  civil  jurisdiction,  in  relation  to  a matter  over  which  he 
has  exclusive  jurisdiction.  The  Consolidated  Statute  of 
Upper  Canada,  chapter  14,  appears  to  have  been  passed  to 
afford  a remedy  where  the  judge  of  a county  court  is  guilty 
of  misbehaviour  in  office.  But  assuming  for  the  moment 
that  a case  might  occur  which  would  justify  our  granting 
this  extraordinary  remedy,  there  are  general  considerations 
which  must  have  their  influence  on  our  judgment  in  decid- 
ing upon  the  particular  circumstances  on  which  the  appli- 
cation is  founded. 

It  would  have  a very  injurious  effect  on  the  administration 
of  justice  before  these  tribunals,  and  would  greatly  lessen 
the  respect  to  which  their  judges  are,  as  I well  believe, 
entitled,  if  the  superior  courts  gave  the  least  encouragement 
to  applications  like  the  present,  unless  upon  grounds  of  the 
weightiest  description.  In  most  contested  cases,  small  or 
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great,  the  tempers  and  passions  of  suitors  are  warmly 
excited,  and  as  in  these  courts  the  parties  themselves  very 
frequently  conduct  their  own  cases,  unless  the  judge  were 
promptly  to  suppress  the  slightest  approach  to  indecorum 
or  disrespect  it  would  soon  become  impossible  for  him  to 
transact  the  business  brought  before  him.  If  such  apparent 
indecorum  proceeds  from  a member  of  the  bar,  some  of 
whom  would  appear  not  as  attorneys  merely,  but  in  the 
higher  character,  in  the  division  courts,  it  becomes  the 
more  indispensable  for  the  judge  to  exercise  his  full 
powers  to  put  it  down,  for  the  barrister  has  not  the  excuse 
of  the  personal  excitement  of  the  suitor,  and  must  be  as- 
sumed to  know  that  it  is  his  duty  to  aid  not  to  embarrass  the 
judge  in  the  faithful  discharge  of  his  functions.  Hence  if 
his  conduct  were  even  erroneously  treated  by  the  judge  as 
contemptuous,  and  consequently  the  adjudication  of  con- 
tempt would  on  a full  and  deliberate  examination  be  found 
incorrect,  this  would  afford  no  ground  whatever  for  a crimi- 
nal information,  which  I apprehend  will  never  be  granted 
unless  the  court  see  plainly  that  dishonest,  oppressive,  vin- 
dictive or  corrupt  motives  influenced  the  mind  and  prompted 
the  act  of  the  judge  complained  against. 

The  power  of  punishing  contempts  by  fine  is  given  by 
statute  to  the  judge  of  a division  court,  (a)  and  such  a power, 
though,  like  any  other  power  by  which  a man  becomes  as  it 
were  a judge  in  his  own  cause,  and  can  exercise  his  authority 
without  any  direct  control,  and  perhaps  without  any  re- 
sponsibility, it  is  dangerous  as  open  to  abuse,  is  neverthe- 
less found  indispensable.  Contempts  are  perhaps  the  most 
undefinable  of  offences,  for  they  may  consist  in  looks  and 
demeanour  as  well  as  in  positive  acts  and  expressions,  and 
though  our  statute  uses  the  word  “ wilfully  insults,”  it  does 
not  appear  to  me  to  change  the  application  or  extent  of  the 
power  given. 

Very  extensive  as  this  power  of  fining  or  committing  for 
contempt  unquestionably  is,  it  is  a matter  of  satisfaction  to 
know  that  in  relation  to  the  conduct  of  business  in  open 
court  its  exercise  has  been  rarely  called  for.  There  has 


(a)  Consol.  Stat.  U.  C.  ch.  i8,  sec.  182. 
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been,  and  I trust  always  will  be,  a mutual  self-respect,  and 
high  appreciation  of  their  respective  duties,  between  the 
bench  and  the  bar,  which  has  materially  advanced  the  true 
interest  of  suitors,  and  promoted  the  satisfactory  conduct  of 
judicial  business ; and  I have  had  a sufficient  number  of  years’ 
experience  to  enable  me  to  speak  in  the  highest  terms  of  the 
aid  I have  thus  derived  from  the  profession — and  my  brothers, 
I know,  concur  with  me  in  this  feeling.  But  occasional 
exceptions  will  arise,  sometimes  from  peculiar  cases,  and,  in 
instances  happily  not  frequent,  from  the  conduct  of  particular 
individuals.  It  is  more  easy  to  feel  than  to  describe  how 
an  advocate  may  exhaust  the  patience  and  wear  the  temper 
of  any  judge,  by  continually  keeping  on  the  verge  of  what 
he  well  knows  to  be  forbidden  ground,  and  by  occasionally 
overstepping  the  line,  after  oft  repeated  check  and  caution 
from  the  bench,  in  the  ardour,  real  or  affected,  of  his  zeal 
for  his  client.  When  such  conduct  is  long  persevered  in,  it 
produces  almost  inevitably  in  the  judge’s  mind  a sense  that 
it  requires  scrupulous  watching  in  order  that  the  advocate 
may  if  possible  be  restrained  within  proper  limits,  or,  if  he 
will  exceed  them,  may  if  necessary  be  promptly  punished, 
and  thus  it  may  well  happen  that  the  judge  may  pronounce 
the  advocate  to  be  in  contempt,  where  a bystander  who 
knew  nothing  beyond  the  immediate  occurrence  might  deem 
the  decision  harsh  or  even  unwarrantable.  I cannot  take 
upon  myself tto  say  that  what  appears  on  the  affidavit  in  this 
case  excludes  the  possibility  of  such  an  influence  operating- 
on  the  mind  of  the  judge  in  question. 

But  however  this  may  be,  considering  the  facts  brought 
before  us,  I have  not  the  slightest  hesitation  in  saying  that 
they  do  not  make  a case  for  a criminal  information,  if  the 
power  to  grant  it  were  established  beyond  all  dispute. 

I think,  therefore,  the  rule  should  be  refused. 

Hagarty,  J.,  and  Morrison,  J.,  concurred. 

Rule  refused,  (a) 


(a)  See  Ex  parte  Pater,  io  L.  T.  Rep  N.  S.376. 
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Kemp  v.  McDougall. 

Wheat  shipped  to  Montreal — Delay  in  unloading  it  there — Liability  of  owner. 

Defendant,  the  owner  of  wheat,  shipped  it  on  board  the  plaintiff ’s  vessel,  con- 
signed to  Montreal.  The  bill  of  lading  made  the  freight  payable  by  the 
consignees,  but  contained  nothing  as  to  the  days  allowed  for  unloading 
or  demurrage.  The  vessel  was  delayed  at  Montreal  several  days,  in 
transferring  the  wheat  into  a ship,  which  the  consignee  ordered  the  plain- 
tiff to  put  it  on  board  of ; and  the  plaintiff  having  sued  upon  a contract 
by  defendant  to  receive  the  wheat  from  him  within  a reasonable  time 
after  arrival,  obtained  a verdict. 

Held,  that  such  a contract  was  to  be  implied  from  the  Till  of  lading  and 
evidence,  and  the  verdict  was  upheld. 

Declaration,  that  defendant  being  the  owner  of  certain 
wheat,  in  consideration  that  the  plaintiff  received  the  same  on 
hoard  his  schooner,  to  be  carried  from  Toronto  to  Montreal, 
and  to  be  delivered  to  certain  persons  there,  (certain  perils 
and  casualties  only  excepted,)  defendant  paying  freight  for 
the  same,  promised  the  plaintiff  to  receive  or  cause  to  be 
received  the  said  wheat  at  Montreal  from  the  plaintiff  in  a 
reasonable  time  after  notice  to  the  said  persons  that  the 
plaintiff  was  ready  to  deliver.  Averment,  that  the  schooner 
arrived  at  Montreal,  and  all  conditions  were  fulfilled,  and  all 
things  happened,  and  all  times  elapsed  necessary  to  entitle 
the  plaintiff  to  maintain  this  action,  yet  defendant  did  not 
receive  or  cause  to  be  received  the  said  wTheat  within  a rea- 
sonable time,  whereby  the  schooner  was  detained  at  Mon- 
treal for  a long  time,  and  the  plaintiff  was  deprived  of  the 
use  of  her,  and  was  put  to  expense  in  maintaining  the  crew 
during  all  that  time. 

Pleas. — Did  not  promise  as  alleged.  2.  That  defen- 
dant was  always  ready  to  receive  the  wTheat  within  a reason- 
able time  after  the  arrival  thereof  at  Montreal,  of  which  the 
plaintiff  had  notice,  but  refused  to  deliver  the  same.  Issue. 

The  trial  took  place  at  Toronto,  in  January,  1868,  before 
Richards , C.J. 

It  appeared  by  a bill  of  lading  put  in  evidenee  that  on  the 
22nd  of  May,  1861,  the  defendant,’ by  his  agent  Carruthers, 
shipped  on  board  the  Paragon , 5967g-  bushels  of  wheat,  to 
be  delivered  at  Montreal  to  James  McDougall,  Canal  Mills, 
or  to  his  assigns,  freight  payable  on  delivery.  The  plain- 
tiff signed  this  bill  of  lading  as  master.  By  another  bill  of 
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lading  of  the  same  date,  Hagaman  and  Chisholm  shipped 
for  account  and  risk  of  whom  it  might  concern  on  board  the 
same  vessel  bound  for  Montreal,  to  be  delivered  to  con- 
signees or  assigns,  3032  g bushels  of  wheat,  of  which  defend- 
ant was  owner,  and  James  McDougall,  Canal  Mills,  Montreal, 
the  consignee,  freight  payable  by  consignees  or  assigns. 

The  Paragon  arrived  in  Montreal  on  Thursday,  the  30th 
of  May,  and  lay  in  the  basin  until  the  Saturday  morning  fol- 
lowing, and  then  went  down  to  discharge  into  the  ship  Lady 
Lima  Bruce.  There  was  another  vessel  alongside  the  ship 
which  was  to  be  first  discharged.  The  Paragon  was  not 
finally  discharged  of  her  wheat  until  Thursday,  the  13th  of 
June.  Delays  arose  from  the  ship  not  being  ready  to  re- 
ceive the  wheat,  from  waiting  for  the  elevator,  and  after 
receiving  about  4000  bushels  the  captain  of  the  Lady  Lima 
would  not  receive  any  more  until  he  had  taken  on  board 
two  barge  loads  of  peas.  This  was  alleged  by  him  to  be  for 
the  safety  of  the  ship  in  stowing.  About  700  or  800  bushels 
of  wheat  could  not  be  received  on  board  the  ship,  and  were 
brought  back  to  the  canal  mills  and  discharged  there. 

It  appeared  to  be  the  plaintiff ’s  business  to  discharge  or 
unload  his  vessel,  and  he  might,  if  he  chose  and  could  find 
storage,  have  put  the  wheat  in  store,  leaving  the  charges  on 
it  to  be  collected  by  the  warehouse  keeper.  One  of  the 
parties  who  actually  shipped  the  wheat  for  defendant 
stated  that  such  a vessel  could  be  discharged  by  an  elevator 
in  four  or  five  hours,  and  by  hand  in  one  or  two  days  : that 
he  always  considered  a ship  was  entitled  to  demurrage  after 
forty-eight  hours  : thought  it  was  the  custom.  He  also 
gave  evidence  of  the  loss  by  demurrage,  and  what  it  was 
worth  per  day  for  such  a vessel. 

It  was  objected  for  the  defendant  at  the  close  of  the  plain- 
tiff’s case,  that  the  defendant  being  the  consignor,  the  action 
was  not  maintainable  against  him  : that  the  contract  shewed 
that  the  freight  was  to  be  paid  by  James  McDougall,  while 
the  declaration  claimed  it  from  the  defendant : that  a right 
to  demurrage  could  only  arise  upon  a special  contract,  or  on 
an  agreement  to  discharge  a vessel  within  a limited  time, 
and  no  such  contract  was  proved  : that  the  captain  might 
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have  delivered  the  wheat  into  store  and  so  have  avoided 
demurrage. 

Leave  was  reserved  to  move  for  a nonsuit  on  these  objec- 
tions. 

For  the  defendant  it  was  proved  by  the  consignee  that  he 
owned  the  Canal  Mills,  and  sold  the  wheat  and  gave  the 
plaintiff  an  order  to  take  it  on  board  the  Lady  Lima  Bruce, 
which  vessel  was  reported  to  him  to  be  ready  to  receive  it : 
that  the  plaintiff  might  have  discharged  the  Paragon  into 
store  after  twenty-four  hours  if  he  thought  proper  : that  the 
portion  of  the  wheat  shipped  by  Hagaman  and  Chisholm 
was  purchased  on  his  (the  consignee’s)  account;  the  rest  was 
purchased  on  account  of  defendant,  and  was  consigned  to 
the  witness  and  drawn  against  in  the  usual  way.  He  stated 
that  it  was  the  understanding  that  if  the  consignee  did  not 
discharge  the  vessel  within  forty-eight  hours  the  captain 
might  unload  her  into  a warehouse ; if  he  was  detained 
longer  before  a place  was  provided,  and  it  was  desired  to 
keep  the  vessel  still  longer,  it  was  usual  to  make  a special 
bargain. 

The  learned  Chief  Justice  told  the  jury  for  the  present  to 
assume  that  there  was  an  implied  contract  on  the  part  of  the 
defendant  that  the  vessel  should  be  discharged  in  a reasonable 
time,  and  if  they  found  that  such  time  was  forty-eight  hours 
after  the  arrival  of  the  vessel  in  port,  according  to  the  usage 
of  the  trade,  then  to  say  if  it  was  further  the  usage  that  the 
captain  might  put  the  freight  in  store  subject  to  charges, 
and  if  he  did  not  do  this,  and  was  longer  detained,  that  he 
must  make  a special  bargain.  He  told  them  to  consider  it 
in  both  views,  and  to  give  reasonable  damages  in  view  of  the 
storing,  if  they  thought  the  wheat  ought  to  have  been  put 
into  store,  but  if  they  did  not  find  the  custom  as  to  storing, 
then  to  give  reasonable  damages  for  the  delay  actually 
caused  by  the  defendant  or  his  consignee.  He  did  not  direct 
them  to  apportion  the  damages.  The  defendant’s  counsel 
urged  that  if  the  captain  ought  to  have  stored  the  goods 
the  plaintiff  could  not  recover. 

The  jury  found  for  the  plaintiff,  damages  £50. 

In  Hilary  term,  26  Victoria,  Bell,  Q.C.,  obtained  a rule 
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to  shew  cause  why  a nonsuit  should  not  be  entered  pursuant 
to  leave  reserved,  or  why  a new  trial  should  not  be  granted 
without  costs,  for  misdirection,  in  charging  the  jury  that  the 
defendant  was  liable  for  demurrage,  and  the  defendant 
would  have  had  to  pay  if  the  plaintiff  had  put  the  wheat  in 
store  in  Montreal,  and  in  holding  the  defendant  liable 
though  the  evidence  shewed  a joint  liability,  if  any,  and 
because  the  verdict  was  contrary  to  law  and  evidence. 

During  last  term  McMichael  and  Sampson  shewed  cause. 

The  cases  cited  are  referred  to  in  the  judgments. 

Draper,  C.J. — In  this  case  the  bill  of  lading  constitutes 
the  whole  contract,  and  it  says  nothing  on  the  subject  of  lay 
days,  or  days  for  unloading  or  demurrage.  The  consignee, 
therefore,  by  accepting  the  goods  entered  into  no  contract 
and  incurred  no  liability  beyond  what  was  there  expressed, 
and  could  not  be  made  liable  for  the  demand  in  this  action. 
The  cases  of  Chappcl  v.  Comfort,  (10  C.  B.  N.  S.  802,)  and 
Young  v.  Moeller,  (5  E.  &B.  755,)  sufficiently  establish  this 
conclusion. 

Unless  the  defendant  is  liable  the  plaintiff  has  no  remedy. 
The  contract  certainly  is  with  him,  the  bill  of  lading  suffi- 
ciently establishes  that ; the  question  is  whether  there  is  not 
evidence  of  a contract  on  the  defendant’s  part,  to  receive 
the  wheat  shipped  within  a reasonable  time  after  the  arrival 
of  the  vessel  in  Montreal.  He  was  bonnd  to  take  notice  of 
the  time  of  her  arrival.  Harman  v.  Mant,  (4  Camp.  161.) 

In  lesson  v.  Solly,  (4  Taunt.  52,)  the  court  held  the  con- 
signee, who  accepted  goods  under  a bill  of  lading,  at  the  bot- 
tom of  which  was  a memorandum  that  the  vessel  was  to  be 
cleared  in  sixteen  days,  and  <£8  a day  payable  for  demurrage 
after  that  time,  liable  to  the  master  for  demurrage  upon  a 
general  indebitatus  count.  A promise  was  implied  from  his 
adoption  of  the  bill  of  lading.  The  language  of  Heath  J., 
goes  perhaps  beyond  the  effect  of  later  decisions  when  he 
says,  a demurrage  is  only  an  extended  freight .” 

In  Randall  v.  Lynch,  (2  Camp.  352,)  the  action  was  on  a 
charter-party,  in  which,  among  other  things,  it  was  cove- 
nanted that  forty  days  should  be  allowed  for  loading,  un- 
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loading,  and  loading  again,  with  power  to  the  freighter  to 
detain  the  vessel  ten  working  days  more,  paying  the  master 
£5  per  diem.  Owing  to  the  crowded  state  of  the  London 
docks,  the  ship  was  detained  more  than  fifty  days,  and  Lord 
Ellenborough  held  that  the  freighter  was  liable  to  the  owner 
of  the  ship : that  the  delay  was,  in  point  of  law,  imputable 
to  him  ; “ that  the  person  who  hires  a vessel  detains  her , if 
at  the  end  of  the  stipulated  time  he  does  not  restore  her  to 
the  owner.” 

In  Domett  v.  Beckford,  (5  B.  & Ad.  521,)  the  bill  of  lad- 
ing required  delivery  to  the  consignees,  “ they  paying 
freight,”  and  it  was  contended  for  the  defendants  that  the 
plaintiffs  were  bound  to  withhold  the  goods  from  the  con- 
signees till  the  freight  was  paid,  and  that  having  delivered 
them  without  insisting  on  payment  they  had  no  claim  on  the 
consignor.  The  court  held  otherwise.  Parke , J.,  said : 
“As  soon  as  these  goods  (which  were  the  property  of  the 
defendant)  were  shipped  in  the  plaintiff’s  ship,  to  be  carried 
from  Jamaica  to  London,  the  defendant,  even  before  any 
bills  of  lading  were  signed,  became  liable  by  law  to  pay 
freight.  * * From  the  fact  that  the  goods  were  laden  on 

a ship  to  be  conveyed  from  Jamaica  to  London,  the  law  will 
imply  a contract  by  the  owner  of  those  goods  to  pay  for  the 
carriage.” 

It  appears  to  me  equally  clear  that  on  such  a bill  of 
lading  the  law  will  imply  a contract  to  receive  the  goods  at 
the  ports  of  delivery  within  a reasonable  time.  And  in  fact 
he  appointed  a consignee  who  was  his  agent  for  that  purpose, 
under  whose  advice  and  direction  the  plaintiff  acted,  and 
whose  proceedings  influenced  the  detention  of  the  plaintiff’s 
vessel  until  it  could  be  unloaded  into  the  Lady  Elma  Bruce. 
He  did  not  even  suggest  the  landing  of  the  wheat  into  a 
store,  though  it  is  now  urged  that  such  was  the  plaintiff’s 
duty.  As  to  this  latter  contention,  as  well  as  to  the  sug- 
gestion of  possible  abuse,  if  the  master  were  permitted  to  lie 
by  doing  nothing,  the  case  of  Erichsen  v.  Barkworth  (3  H. 
& 1ST.  894)  affords  an  answer. 

Arriving  at  the  conclusion  that  this  action  is  maintainable, 
and  that  the  damages,  under  the  evidence  of  detention,  are 
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by  no  means  unreasonable,  I think  the  rule  should  be  dis- 
charged. 

In  Lawes ’ Treatise  on  Charter-Parties,  pp.  140-1,  he  says, 
“ Where  the  bill  of  lading  is  in  the  usual  form,  making  the 
goods  deliverable  to  the  order  of  the  shipper  or  his  assigns, 
paying  freight  for  the  same,  with  primage,  &c.,  and  demur- 
rage at  so  much  per  day  ; if  the  cargo  is  not  discharged  within 
a certain  time,  and  the  defendant  accepts  the  goods,  it  is 
upon  the  condition  of  his  conforming  to  all  the  stipulations 
of  the  bill  of  lading,  one  of  which  is  the  payment  of  de- 
murrage, to  which  lie  is  liable  as  much  as  for  the  freight.” 
(Citing  Dobbin  v.  Thornton,  6 Esp.  16.)  * * “ The  bill  of 
lading  almost  always  contains  the  condition  respecting  the 
payment  of  freight,  but  notso  universally  that  for  payment  of 
demurrage,  as  that  is  only  a casual  charge.  Where  the  latter 
stipulation  is  not  inserted,  it  may  }^et  be  a question  whether 
any  other  than  the  original  parties  to  the  bill  of  lading  can 
be  charged  upon  it,  though  there  does  not  seem  to  be  any 
reason  why  the  implied  contract  which  ivoidd  certainly  arise 
against  the  shipper  in  case  of  no  assignment , should  not  be  in 
force  against  his  assignee,  as  much  as  that  evidenced  by  the 
express  terms  of  the  bill  of  landing,  as  it  is  the  circumstance 
of  the  acceptance  or  detention  of  the  goods  by  the  latter  in 
either  case  which  makes  him  liable,  and  the  law  will  rather 
imply  the  contract  for  compensation  against  the  party  re- 
receiving the  benefit.”  Subsequent  cases  do  not  sustain 
this  suggestion. 

In  Leer  v.  Yates,  (3  Taunt.  387,)  the  court  held  the  con- 
signees liable  for  demurrage,  the  bill  of  lading  stating  that 
the  goods  were  to  be  taken  out  in  twenty  days  after  arrival, 
or  to  pay  £4  per  day  demurrage.  Sir  James  Mansfield , C. 
J.,  says,  “ Though  it  is  a- singular  species  of  contract,  to  bind 
a consignee  by  an  instrument  not  signed  by  himself,  but  by 
the  captain,  yet  as  the  consignors  delivered  the  goods  on 
board  under  the  bill,  and  the  defendants  accepted  that  bill 
of  lading,  it  is  binding  on  them.” 

In  Evans  v.  Foster,  (1  B.  & Ad.  118,)  it  was  held  that  the 
master  of  a ship,  who  by  the  bill  of  lading  has  undertaken 
to  deliver  goods  to  the  consignee  on  payment  of  freight, 
25  * vol.  xxiii. 
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cannot  maintain  an  action  against  the  consignee  on  an  im- 
plied contract  to  pay  demurrage.  The  court  upheld 
Brouncker  v.  Scott,  (4  Taunt.  1,)  and  referred  to  Jesson  v. 
Solly,  (4  Taunt.  52.) 

Stindt  v.  Roberts,  (12  Jur.  518,  5 D.  & L.  460)  agrees 
with  Leer  v.  Yates,  and  collects  the  cases. 

Smith  v.  Sieveking,  (1  Jur.  hi.  S.  824,  affirmed  in  error, 
1 Jur.  N.  S.  1185,)  shews  that  the  acceptance  of  goods  un- 
der a bill  of  lading  only  stipulating  that  consignees  should 
pay  freight,  is  no  evidence  against  them  of  a contract  to 
pay  demurrage.  Moller  v.  Young,  (1  Jur.  N.  S.  934,)  is 
exceptional  in  its  circumstances. 

See  Great  Northern  R.  W.  Co-,  v.  Wyles,  (2  C.  B.  1ST.  S. 
344,)  shewing  the  consignor  liable.  Chappel  v.  Comfort, 
(9  W.  R.  694,  10  C.  B.  N.  S.  802,)  agrees  with  Stindt  v. 
Roberts,  and  even  goes  further  in  favour  of  the  assignee  of 
the  bill  of  lading. 

Hagarty,  J. — I think  there  was  evidence  to  prove  the 
declaration,  independently  of  any  legal  obligations  resulting 
from  the  hiring  and  shipment. 

I agree  that  the  rule  must  be  discharged,  but  I wish  to 
lay  down  no  rule  as  to  the  obligation  of  a shipper  to  guar’ 
antee  the  non-detention  of  the  vessel  by  the  want  of  readi- 
ness to  receive.  In  the  case  of  a “ general  ship,”  I do  not 
see  that  any  such  obligation  exists ; the  carrier  can  always 
discharge  his  duty  by  a delivery  at  an  ordinary  wharf  or 
storehouse,  &c.,  &c.  The  books  are  singularly  barren  of 
authority,  except  in  cases  of  regular  charter-party. 

Morrison,  J.,  concurred. 

Rule  discharged. 
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Grant  v.  Young. 

Account  stated — Evidence  of. 

An  instrument  dated  at  New  York,  signed  and  endorsed  by  defendant, 
promising  to  pay  “ to  the  order  of  myself  ” $1040.23  at  the  Bank  of  Upper 
Canada,  in  Toronto,  “ with  the  current  rate  of  exchange  on  New  York 
Held,  sufficient  evidence  primd  facie  of  an  account  stated  ; for  that  the 
transaction  would  be  assumed  as  immediate  between  plaintiff  and  defen- 
dant, without  proof  to  the  contrary,  and  though  not  a promissory  note 
(according  to  Fahnestock  v.  Palmer,  9 C.  P.  172,)  it  was  a written 
acknowledgment  of  indebtedness  in  the  sum  named. 

The  plaintiff  was  held  entitled  to  the  full  sum  of  $1040.23,  not  merely  to  so 
much  as  would  purchase  a draft  on  New  York  for  that  sum,  which  when 
the  note  fell  due  would  have  cost  only  $754. 

Declaration  for  goods  sold  and  delivered,  goods  bar- 
gained and  sold,  work  and  materials,  the  common  money 
counts,  and  for  money  due  upon  an  account  stated. 

Pleas. — 1.  Never  indebted.  2.  Payment. 

The  case  was  tried  at  the  winter  assizes  for  York  and  Peel 
before  Hagarty,  J. 

The  plaintiff  put  in  the  following  instrument,  the  signa- 
ture to  which  was  admitted  to  be  defendant’s : — ■ 

“ New  York,  January  28th,  1861.  $1040.28.  Thirty-two 
months  after  date,  I promise  to  pay  to  the  order  of  myself  ten 
hundred  and  forty-f^  dollars  at  the  Bank  of  Upper  Canada, 
Toronto,  C.W.,  with  the  current  rate  of  exchange  on  New 
York,  value  received.”  Endorsed.  “ J.  Young.” 

The  endorsement  was  also  admitted  to  be  made  by  defen- 
dant. No  other  evidence  was  given  for  the  plaintiff. 

The  defendant’s  counsel  objected  that  the  plaintiff  could 
only  recover  a sum  equivalent  to  the  value  of  a draft  on 
New  York  representing  $1040.23  at  that  date,  and  that  the 
instrument  produced  did  not  prove  an  account  stated : that 
the  amount  was  left  open,  and  the  contract  was  only  fluctu- 
ating till  the  rate  of  exchange  was  determined. 

He  called  a witness  who  stated  that  he  managed  for  a Mr. 
Chaff ey,  a banker : that  when  a note  made  in  New  York  is 
payable  here,  they  take  an  equivalent  to  purchase  a draft 
on  New  York.  He  never  knew  this  mode  of  payment 
objected  to,  and  always  considered  this  to  be  the  course 
adopted.  He  had  been  twelve  months  in  the  business.  On 
the  1st  of  October  last  the  rate  on  New  York,  was  twenty- 
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seven  and  a half  per  cent,  discount.  To  pay  gold  in  New 
York  on  that  day  they  would  give  a gold  draft  at  one  per 
cent,  premium.  The  other  calculation  was  made  in  current 
funds. 

It  was  agreed  that  the  defendant  should  have  leave  to 
move  to  enter  a nonsuit  or  reduce  the  verdict  to  $754, 
being  the  amount  at  27 \ discount,  and  the  plaintiff  had  a 
verdict  for  $1040.23  and  interest  at  six  per  cent. 

In  Hilary  Term  Robert  A.  Harrison  obtained  a rule  nisi 
to  enter  a nonsuit,  or  to  reduce  the  verdict,  on  the  leave 
reserved.  He  cited  Pollard  v.  Herries,  3 B.  k P.  335. 

Belly  Q.C.,  shewed  cause,  citing  Plight  v.  Maclean,  16 
M.  & W.  51 ; Fesenmayer  v.  Adcock,  lb.  449 ; Palmer  v. 
Fahnestock,  9 C.  P.  172. 

Draper,  C.J. — The  plaintiff  has  not  declared  upon  this 
instrument,  but  gives  it  in  evidence  to  support  the  count 
upon  an  account  stated.  He  has  therefore  to  establish 
that  it  amounts  to  a promissory  note  payable  to  bearer,  and 
that  as  such  it  is  evidence  to  sustain  that  count,  or  that, 
though  not  a promissory  note,  it  is  an  acknowledgment  in 
writing  of  indebtedness  made  by  the  defendant  to  the  plain- 
tiff, and  as  such  evidence  of  an  account  stated. 

Brown  v.  DeWinton,  (6  C.  B.  336,)  shews  that  this  instru- 
ment did  not  come  within  the  statute  of  Anne,  and  was  of 
no  legal  or  binding  effect  until  it  was  endorsed  by  defendant, 
but  that  when  he,  the  maker,  endorsed  it  and  parted  with  it, 
he  made  himself  liable  to  pay  it  to  the  lawful  bearer.  Of 
course  the  party  to  whom  he  delivered  it  would  come  within 
that  definition  if  he  took  it  for  value.  In  that  case,  however, 
the  judgment  of  the  court  was  solely  given  on  the  count 
upon  the  note. 

Early  v.  Bowman,  (1  B.  & Ad.  891,)  leads  strongly  to> 
the  conclusion,  that  in  an  action  against  an  acceptor, 
brought  by  the  payee  of  a bill  of  exchange,  the  bill  is  not 
per  se  evidence  of  an  account  stated. 

Whether  the  action  be  on  a bill  or  note,  there  must  be  pri- 
vity shewn  between  the  plaintiff  and  defendant,  to  enable  the 
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former  to  recover  by  proof  of  the  instrument  on  the  account 
stated.  If  there  be  several  parties  to  the  instrument  inter- 
mediate to  the  plaintiff  and  defendant,  it  will  not  alone  so 
entitle  the  plaintiff.  Burmester  v.  Hogarth,  (11  M.  & W. 
97.) 

The  cases  which  appear  to  me  most  to  resemble  this  in 
principle  are  Curtis  v.  Rickards,  (1  M.  & G.  46,)  and  Fesen- 
mayer  v.  Adcock,  (16  M.  & W.  449.)  They  were  actions 
on  I.  0.  U.s,  and  in  the  latter  of  them  Alderson,  B.,  says, 
“Prima  facie  the  U.  means  the  person  producing  the  memo- 
randum. The  case  turns  on  the  construction  of  the  letter  U.” 

It  is  argued  that  this  being  in  effect  a note  payable  to 
bearer,  never  in  anybody’s  hands,  for  all  that  appears,  but 
the  plaintiff’s,  it  is  prima  facie  evidence  of  privity  between 
the  plaintiff  and  defendant,  and  of  an  account  stated.  The 
privity  would  be  made  out  by  the  proof  that  it  came  into  the 
plaintiff’s  hands  direct  from  the  defendant,  and  it  would  be 
evidence  of  a debt  due  at  the  time  when  the  account  was 
stated,  which  appears  to  be  indispensable.  See  Lemaire  v. 
Elliott,  (7  Jur.  N.  S.  1206.) 

But  according  to  the  decision  in  Palmer  v.  Fahnestock, 
(9  C.  P.  172,)  this  instrument  is  not  a promissory  note.  I 
gave  my  opinion  in  that  case  with  much  hesitation,  but  I 
have  not  been  able  to  convince  myself  that  it  was  wrongly 
decided.  The  statute  of  Anne  puts  promissory  notes  on  the 
same  footing  as  inland  bills  of  exchange.  It  is  as  much  a 
part  of  the  definition  of  a bill  of  exchange,  inland  or  foreign, 
that  it  should  be  drawn  for  a sum  certain  as  it  is  of  a promis- 
sory note.  On  dishonored  foreign  bills  re- exchange  is  recov- 
erable in  addition  to  the  sum  named,  but  this  is  by  the  cus- 
tom of  merchants  ; but  no  such  incident  can  attach  to  inland 
bills  nor  to  promissory  notes,  which  are  placed  on  the  footing 
of  the  latter.  But  if  a contract  to  pay  what  is  equivalent 
to  re-exchange  (and  so  I construe  the  words  “ with  the  cur- 
rent rate  of  exchange  on  New  York,”)  then  this  instrument 
contains  two  promises,  one  to  pay  a specified  sum,  the  other 
to  pay  some  other  sum,  the  amount  of  which  is  contingent 
upon  the  rate  of  exchange  on  New  York  either  when  the 
instrument  became  due  or  when  it  is  recovered  by  verdict. 
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The  instrument  is  dated  “ New  York,”  and  if  that  means 
that  it  was  made  at  the  city  of  that  name,  in  the  state  of 
New  York,  the  introduction  of  the  word  “with  the  current 
rate  of  exchange  on  New  York,”  is  not  very  intelligible. 
But  however  this  may  be,  and  if  this  be  not  good  as  a 
promissory  note,  if  the  plaintiff  can  sustain  the  alternative 
above  put  he  may  recover. 

I understand  that  the  Court  of  Common  Pleas,  in  an 
action  on  a similar  instrument,  (a)  are  of  opinion  that  it 
affords  evidence,  primd  facie  at  least,  sufficient  to  sustain 
the  plaintiff’s  claim,  because  in  the  absence  of  evidence  to 
the  contrary,  it  must  be  assumed  that  the  transaction  was 
immediate  between  the  plaintiff  and  the  defendant,  and  if  a 
promissory  note  payable  to  bearer,  or  a writing  acknow- 
ledging a present  indebtedness,  it  sustains  the  count  on  an 
account  stated. 

Taking  the  latter  view  of  the  instrument,  I have  arrived 
at  the  same  result,  and  I think  the  plaintiff  on  the  evidence 
is  entitled  to  retain  the  verdict  for  the  sum  expressed  there- 
in, with  interest  at  the  rate  of  six  per  cent. 

In  Porter  v.  Cooper,  (1  Cr.  M.  & R.  394,)  Parke , B.,, 
says  : “If  there  is  an  admission  of  a sum  of  money  being 
due,  for  which  an  action  would  lie,  that  will  be  evidence  to 
go  to  a jury  on  the  count  for  an  account  stated.” 

Hagarty,  J. — I was  not  present  at  the  argument  of  Pal- 
mer v.  Fahnestock,  and  I express  no  opinion  therefore  as 
to  the  point  decided  in  that  case,  but  I agree  that  the  plain- 
tiff here  may  recover  upon  the  account  stated. 

Morrison,  J.,  concurred. 

Rule  discharged. 


(a)  Wood  v.  Young,  not  yet  reported. 
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Perry  v.  The  Corporation  of  Ottawa. 


Municipal  Corporation — Liability  of  for  work , without  corporate  seal  or 

by-law. 

A committee  of  the  corporation  was  appointed  in  June,  i860,  with  power, 
among  other  things,  to  treat  with  and  recommend  to  the  council  an 
engineer  to  make  the  requisite  surveys,  &c.,  for  supplying  the  city  with 
water,  and  making  application  to  the  government  for  a site  for  the 
reservoir.  The  chairman  of  this  committee  employed  the  plaintiff  to 
make  plans,  which  the  commissioner  of  public  works  required  to  see, 
and  one  of  the  aldermen  being  in  Quebec  wrote  to  the  plaintiff  to  come 
down,  and  assist  in  pressing  their  application  for  a site,  which  he  did, 
the  chairman  having  told  him  to  go.  The  report  of  their  proceedings 
there  was  adopted  by  the  council. 

Held,  that  the  plaintiff  was  entitled  to  recover  for  his  work,  and  the  jour- 
ney to  Quebec,  though  there  was  no  contract  under  seal,  and  no  by-law 
relating  to  the  matters  out  of  which  his  claim  arose. 

Draper,  C.J.,  and  Morrison , J.,  held  the  case  to  be  governed  by  Pirn  v.  The 
Municipal  Council  of  Ontario,  but  for  which  they  would  have  thought  a 
by-law  indispensable  under  the  municipal  act. 

Hagarty,  J.,  thought  the  plaintiff  entitled,  without  reference  to  that  deci- 
sion, as  employed  by  a duly  appointed  committee,  whose  proceedings 
had  been  reported  and  adopted  by  resolution. 

Declaration  for  work  and  labour  as  civil  engineer  in 
drawing  plans,  maps,  and  sections,  and  the  appraisement 
and  valuation  of  certain  works,  and  for  journeys  and  atten- 
dances, for  goods  sold  and  delivered,  and  on  the  common 
money  counts. 

Plea. — Never  indebted. 

The  trial  took  place  at  Ottawa,  in  October,  1862,  before 
Hagarty,  J. 

It  was  proved  that  in  January,  1861,  the  council  of  the 
corporation  appointed  a committee  of  five  of  their  members, 
on  streets  and  improvements  in  the  city,  and  on  the  5th  of 
February,  1861,  a petition  was  presented  to  the  council, 
complaining  that  Alderman  Perkins  held  possession  of  cer- 
tain property  belonging  to  the  corporation,  and  praying 
that  steps  might  be  taken  to  test  his  title,  which  petition 
was  referred  to  the  committee  on  streets  and  improvements, 
with  instructions  to  take  such  action  as  they  might  deem 
advisable,  and  report  to  the  council. 

In  the  previous  year  a committee  of  the  council  of  the 
corporation  had  reported  to  the  council,  making  certain 
recommendations,  among  others,  that  the  same,  or  some 
other  committee  should  be  appointed  with  power,  among 
other  things,  to  treat  with  and  recommend  to  the  council  an 
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engineer  to  make  the  requisite  survey,  plan,  and  estimates 
of  the  intended  expenditure,  for  supplying  the  city  with 
water,  for  applying  to  government  to  grant  a site  for  a re- 
servoir and  water  power,  and  generally  to  superintend  the 
matter.  The  report  was  adopted  and  a committee  appointed 
in  June,  1860. 

On  the  81st  of  August,  1861,  Alderman  Shead,  being  in 
Quebec,  wrote  to  urge  the  plaintiff  to  come  to  that  city,  to 
assist  in  pressing  for  the  site  for  the  proposed  reservoir, 
&c.  Alderman  Goodwin  was  a witness  at  the  trial,  and 
stated  that  he  was  a member  of  the  water-works  committee, 
and  acted  as  chairman  ; that  they  (the  committee)  employed 
the  plaintiff  to  make  plans,  to  be  laid  before  the  commis- 
sioner of  public  works,  of  the  hill  and  of  the  reservoir  pro- 
posed to  be  constructed  on  it.  The  commissioner  had 
required  these  plans.  This  witness  told  the  plaintiff  to  go 
to  Quebec.  The  plaintiff  had  previously  drawn  a plan  of 
the  city  of  Ottawa  for  the  defendants,  for  which  he  got 
^500.  Mr.  Beuchon,  the  chairman  of  the  street  committee 
in  1861,  proved  that  by  authority  of  that  committee  he 
employed  the  plaintiff  to  make  a copy  of  a certain  plan 
which  was  in  the  registry  office,  which  he  did,  and  which 
had  not  been  paid  for.  The  plaintiff  also  proved  a report 
prepared  by  him  for  the  water-works  committee,  which  they 
submitted  to  the  council  of  the  corporation,  with  their  own 
report,  and  he  called  two  civil  engineers  to  prove  the  value 
of  his  services. 

For  the  defence,  it  was  objected  that  no  contract  under 
the  seal  of  the  corporation  was  proved,  and  that  they  were 
not  therefore  bound  to  pay  the  plaintiff.  It  was  agreed  that 
the  value  of  the  plaintiff’s  services  should  be  left  to  the 
jury,  and  a verdict  for  the  amount  so  found  should  be 
entered,  and  that  the  defendant  should  have  leave  to  move 
to  enter  a verdict  for  nonsuit,  and  that  the  court  should  be 
at  liberty  to  draw  inferences  of  facts,  as  a jury  might  do. 
The  verdict  was  entered  for  $282. 

In  Michaelmas  Term,  26  Vic.,  S.  Richards , Q.C.,  obtained 
a rule  to  shew  cause  why  a nonsuit  should  not  be  entered 
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pursuant  to  leave  reserved,  on  the  ground  that  the  contract 
alleged  by  the  plaintiff  was  not  shewn  to  have  been  made  by 
defendants  under  their  corporation  seal : that  no  contract 
binding  on  the  defendants  was  shewn,  nor  any  liability  on 
them  for  the  plaintiff’s  claim. 

During  Hilary  Term  last  McBride  shewed  cause. 

Draper,  C.J. — I feel  precluded  from  entering  into  any 
discussion  on  this  question,  by  the  strong  decision  in  Pirn  v. 
The  Municipal  Council  of  Ontario,  (9  C.  P.  804,)  decided 
by  the  Court  of  Appeal.  Looking  at  the  Municipal  Cor- 
porations Act,  sec.  294,  sub-sec.  5 ; sec.  298,  sub-secs.  4,  5, 
and  9,  and  sec.  299,  I should  have  thought  a by-law  indis- 
pensable, as  the  foundation  for  the  proceedings  on  which  the 
plaintiff’s  claim  is  founded ; but  that  case  has  decided  that 
the  building  committee  of  the  council  of  the  corporation 
might  authorize  the  taking  out  of  the  hands  of  a contractor, 
who  held  a contract  under  the  corporate  seal,  the  building 
partially  completed,  and  might  further  authorize  the  employ- 
ment of  a party  to  finish  the  building,  without  any  specific 
authority  being  shewn  from  the  corporation  to  take  this  step, 
and  without  any  sealed  or  written  contract,  or  any  agree- 
ment for  a certain  price.  The  act  of  the  building  committee 
in  taking  the  building  out  of  the  hands  of  the  contractor, 
and  entrusting  its  completion  to  others,  to  be  employed  b}^ 
the  architect,  was  approved  and  adopted  by  the  council, 
but  so  far  as  the  report  shews  not  by  by-law. 

I cannot,  on  comparing  the  facts  of  that  case  as  reported 
with  those  before  us,  find  any  satisfactory  ground  to  distin- 
guish between  the  two,  and  therefore  am  of  opinion  that  this 
rule  must  be  discharged. 

Hagarty,  J. — I do  not  understand  that  the  decision  in 
Pirn  v.  The  Municipal  Council  of  Ontario  necessarily  decides 
this  case. 

I think  the  plaintiff  here  is  entitled  to  recover  for  his 
plans  and  reports,  on  the  ground  that  he  was  employed  to 
make  them  b}^  a duly  appointed  committee  of  the  council 
which  committee  reported  what  had  been  done  by  them  and 
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by  the  plaintiff  under  their  orders  to  the  council,  and  the 
latter  body,  by  resolution,  adopted  and  approved  the  action 
of  the  committee. 

I feel  some  difficulty  as  to  the  plaintiff’s  claim  for 
expenses  to  Quebec,  to  which  he  proceeded  on  the  summons 
of  Mr.  Skead,  chairman  of  the  committee,  to  attend  the 
commissioner  of  Crown  lands  respecting  the  water  works. 

Unless  I can  satisfy  myself  that  the  evidence  points  to  a 
direct  recognition  of  this  alleged  service  by  the  defendants 
as  a council,  I see  grave  reasons  against  allowing  it.  I 
deem  it  all  important  to  prevent  claims  being  advanced 
against  municipal  bodies  for  services  rendered  at  the  request 
or  order  of  any  one  or  more  members  individually.  The 
journey  to  Quebec  was  in  September.  The  committee’s 
report  was  adopted  in  October,  and  therein  the  interviews 
of  the  chairman  and  engineer  with  the  Commissioner  of 
Crown  Lands  are  stated  as  on  the  17th  of  September,  in 
such  a manner  that  the  council  must  have  known  that  they 
took  place  in  Quebec,  and  not  in  Ottawa. 

I think  the  verdict  may  be  allowed  to  stand.  No  objec- 
tion as  to  the  want  of  a by-law  was  specially  urged  at  the 
trial. 

Morrison,  J.,  concurred  with  the  Chief  Justice. 


Rule  discharged. 
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Begly  and  Wife  y.  The  St.  Patrick’s  Literary  As- 
sociation of  the  City  of  Ottawa. 

Dower — Statute  of  Limitations. 

In  dower  defendant  pleaded  that  the  right  accrued  more  than  twenty  years 
before  the  action,  to  which  the  plaintiff  replied  that  the  husband  while 
seised,  and  during  his  marriage,  conveyed  to  H.  M.  Geo.  IV.,  his  heirs 
and  successors,  certain  lands,  including  those  in  the  declaration,  of  which 
he  and  his  successors  continued  tenants  in  fee  until  within  twenty  years 
before  this  suit  ; that  forty  years  had  not  elapsed  since  the  husband’s 
death  ; and  that  H.  M.  Queen  Victoria  and  her  predecessors  had  at  all 
times  been  out  of  the  jurisdiction. 

Held  on  demurrer,  that  the  replication  contained  no  answer  to  the  plea,  for 
the  exceptions  to  the  operation  of  the  statute  (C.  S.  U.  C.,  ch.  88,  sec.  i,) 
arise  only  out  of  the  plaintiff’s  position,  not  the  defendant’s. 

Qucere,  as  to  the  operation  of  24  Vic.  ch.  40,  sec.  18,  and  the  effect  upon  it 
of  sec.  16. 

Dower,  by  Thomas  A.  Begly  and  Eleanora  Dundas  Begly, 
his  wife,  which  Eleanora  Dundas  Begly  was  formerly  the 
wife  of  Hugh  Fraser,  deceased,  in  certain  land  in  the  city  of 
Ottawa,  formerly  owned  by  the  said  Hugh  Fraser. 

Second  Plea. — The  said  the  St.  Patrick’s  Literary  Associa- 
tion of  the  City  of  Ottawa  say,  that  the  said  Thomas  A.  Begly 
and  Eleanora  Dundas  Begly,  his  wife,  ought  not  to  have  the 
dowerof  her,  the  said  Eleanora  Dundas  Begly, of  the  said  lands, 
tenements  and  premises,  with  the  appurtenances,  or  any  part 
thereof,  of  the  endowment  of  the  said  Hugh  Fraser,  hereto- 
fore her  husband,  because  they  say  that  the  right  of  the 
said  Eleanora  Dundas  Begly,  formerly  the  wife  of  the  said 
Hugh  Fraser,  and  now  the  wife  of  the  said  Thomas  A. 
Begly,  to  bring  an  action  to  recover  dower  of  the  said  lands, 
tenements,  and  premises  in  the  declaration  mentioned,  with 
the  appurtenances,  and  every  part  thereof,  of  the  endow- 
ment of  the  said  Hugh  Fraser,  first  accrued  to  her  before  her 
marriage  with  the  said  Thomas  A.  Begly,  and  more  than 
twenty  years  before  the  bringing  of  this  action  ; and  that 
this  action  was  not  nor  is  brought  or  commenced  within 
twenty  years  next  after  the  time  when  the  right  to  bring  an 
action  to  recover  dower  of  the  said  lands,  tenements,  and 
premises,  or  any  part  thereof,  of  the  endowment  of  the  said 
Hugh  Fraser,  first  accrued  to  the  said  Eleanora  Dundas 
Begly,  and  this  the  St.  Patrick’s  Literary  Association  of  the 
city  of  Ottawa  aro  ready  to  verify ; and  therefore  they 
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pray  judgment  if  the  said  Thomas  A.  Begly  and  Eleanora 
Dundas  Begly  ought  to  have  the  dower  of  her  the  said 
Eleanora  Dundas  Begly  of  the  lands,  tenements,  and  premises 
aforesaid,  with  the  appurtenances,  or  any  part  thereof. 

Replication , that  the  said  Hugh  Eraser,  heretofore  the 
husband  of  the  said  Eleanora  Dundas  Begly,  in  his  lifetime, 
and  after  he  became  seised  in  fee  of  the  said  lands,  tene- 
ments and  premises  in  the  declaration  mentioned,  and  after 
his  intermarriage  with  the  said  Eleanora  Dundas,  and  after 
the  said. Eleanora  Dundas  had  acquired  by  her  said  marriage 
an  inchoate  right  to  dower  in  the  said  lands,  and  before  the 
said  right  to  dower  in  the  said  lands  had  become  perfected 
by  the  death  of  him,  the  said  Hugh  Eraser,  to  wit,  on  the 
18th  of  June,  1823,  did  by  deed  grant,  bargain,  sell,  alien, 
transfer,  convey  and  confirm  unto  his  late  Majesty  King 
George  the  Fourth,  his  heirs  and  successors  for  ever,  all 
those  certain  lots  and  parcels  of  land  situate,  &c.,  (describ- 
ing the  land.)  And  the  said  Thomas  A.  Begly  and  Eleanora 
Dundas  Begly  further  say,  that  the  said  lands,  tenements, 
and  premises  in  the  said  declaration  mentioned,  are  part  and 
parcel  of  the  said  lands  so  by  the  said  Hugh  Fraser  granted, 
bargained,  sold,  aliened,  transferred,  conveyed,  and  con- 
firmed unto  his  late  Majesty  King  George  the  Fourth,  his 
heirs  and  successors  as  aforesaid  ; and  that  thereupon  his 
said  late  Majesty  King  George  the  Fourth  then  became  and 
was  tenant  in  fee  of  the  said  lands,  tenements  and  premises 
in  the  said  declaration  mentioned,  and  his  said  late  Majesty 
King  George  the  Fourth,  and  his  successors,  his  late  Majesty 
King  William  the  Fourth  and  her  present  Majesty  Queen 
Victoria,  from  thenceforth  until  within  the  period  of  twenty 
years  next  before  the  commencement  of  this  suit,  and  until 
after  the  intermarriage  of  the  said  Eleanor  Dundas  with 
the  said  Thomas  A.  Begly,  were  and  continued  to  be  succes- 
sively tenants  in  fee  of  the  said  lands,  tenements  and  pre- 
mises in  the  said  declaration  mentioned,  and  that  forty 
years  had  not  at  the  time  of  the  commencement  of  this  suit 
elapsed  since  the  death  of  the  said  Hugh  Fraser,  the  former 
husband  of  the  said  Eleanora  Dundas  Begly  ; and  her  said 
Majesty  Queen  Victoria  and  her  said  predecessors  have  at 
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all  times  since  they  became  tenants  as  aforesaid  been  be- 
yond the  jurisdiction  of  the  courts  of  this  province  and  the 
province  of  Upper  Canada,  and  of  the  said  province. 

Demurrer,  on  the  grounds — 1st.  That  the  said  replication 
admits  that  the  right  to  bring  this  action  first  accrued  to 
the  said  Eleanora  Dundas  Begly  more  than  twenty  years 
before  this  suit,  and  shews  no  sufficient  answer  to  the 
second  plea.  2.  That  the  absence  of  the  tenants  in  fee  from 
the  province,  or  their  being  out  of  the  jurisdiction  of  the 
courts  of  Upper  Canada,  does  not  take  the  case  out  of  the 
limitations.  3.  That  any  disability  or  absence  of  the 
tenants  in  fee  from  Upper  Canada  does  not  prevent  the  Sta- 
tute of  Limitations  running  and  barring  the  claim  of  the 
demandants.  4.  That  it  is  not  shewn  that  there  were  not 
tenants  of  the  freehold  at  all  times  in  Upper  Canada,  who 
could  have  been  proceeded  against.  5.  That  it  appears  by 
the  said  replication  that  the  tenants  in  fee  of  said  lands 
were  Kings  and  Queen  of  Great  Britain  and  Ireland  and  of 
this  province  dependent,  and  held  the  said  land  as  such 
Kings  and  Queen  in  right  of  their  crown,  and  not  in  their 
private  or  individual  right,  and  that  they  have  always  as 
such  Kings  and  Queen  been  within  the  jurisdiction  of  the 
proper  tribunal  in  Upper  Canada. 

M.  C.  Cameron,  Q.C.,  and  C.  S.  Patterson  for  the  plain- 
tiffs, cited  German  v.  Grooms,  6 U.  C.  B.  414 ; McClelland 
v.  Meggatt,  7 U.  C.  R.  31 ; McDonald  v.  McIntosh,  8 U.  C. 
R.  388  ; Begly  v.  Gibson,  19  U.  C.  R.  458 ; Holmes  v.  The 
Queen,  5 L.  T.  Rep.  N.  S.  548,  S.  C.,  2 Johns.  &Hem.  527, 
10  W.  R.  391,  8 Jur.  N.  S.  76. 

S.  Richards,  Q.C.,  contra,  cited  Dowsett  v.  Cox,  18  U.  C. 
R.  594  ; Chitty  on  Prerogatives  340,  346,  382 ; Com.  Dig. 
Prerogative  D.  80 ; In  re  Pering,  2 M.  & W.  873  ; Hall  v. 
Wyborn,  1 Shower,  98 ; 7 Rep.  32 a ; 11  Rep.  685. 

Draper,  C.  J. — It  appears  to  me  that  it  is  unnecessary  to 
consider  any  question  but  that  arising  on  the  plea  of  the 
Statute  of  Limitations  and  the  replication  thereto,  which  is 
demurred  to,  and  I am  of  opinion  that  the  plea  is  a good 
bar,  and  that  the  replication  contains  no  answer  to  it. 
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The  case  of  German  v.  Grooms,  (6  U.  C.  R.  414,)  con- 
firmed by  and  acted  upon  in  McDonald  v.  McIntosh,  (8  U. 
C.  R.  888,)  decides  that  the  action  of  dower  unde  nihil  habet 
comes  within  the  limitation  created  by  the  Consol.  Stat.  U. 
C.,  ch.  88,  sec.  1.  I entirely  concur  in  those  decisions,  and 
am  bound  by  them.  The  18th  section  of  the  24  Vic.,  ch. 
40,  enacts  what  those  cases  had  decided.  Taken  by  itself, 
it  is  strictly  applicable  to  this  case,  and  if  it  be  held  that  it 
is  limited  in  its  application  by  the  16th  section,  it  neither 
repeals  nor  even  alters  the  former  law ; and  as  it  does  not 
make  provision  for  any  disabilities  under  which  the  dowress 
might  labour  at  the  time  of  the  death  of  the  husband,  I 
should  not  unnecessarily  hazard  an  opinion  that  it  applies 
to  every  action  for  dower,  and  that  until  it  was  passed  there 
was  no  limitation.  I have  not  arrived  as  yet  at  the  conclu- 
sion that  it  is  to  be  treated  as  an  indirect  legislative  assertion 
that  the  two  cases  above  cited  were  improperly  decided,  (a) 

I do  not  think  the  replication  can  be  supported.  The 
principle  it  seeks  to  affirm  is,  that  if  the  tenant  of  the  free- 
hold is  absent  from  the  province,  the  period  of  limitation 
does  not  begin  to  run  against  the  demandant  in  dower. 
But  there  is  not  a word  in  the  statute  relative  to  disabilities 
arising  from  the  defendant’s  position  or  residence.  A simi- 
lar question  was  raised  on  the  statute  of  James  I.,  and  it 
was  finally  decided  by  the  statute  4 Anne,  ch.  16,  which  by 
express  enactment  created  the  exception  involved  in  this 
replication.  It  was  before  this  statute  the  better  opinion 
that  the  exceqdion  in  the  statute  of  James  did  not  cover  the 
case  of  absent  debtors  or  defendants.  (Hall  v.  Wyborn,  1 
Shower  99.)  The  same  reason  would  have  at  least  equal 
force  in  this  case,  namely,  that  the  statute  mentioned  only 
the  first  class. 

In  my  opinion  the  defendants  should  have  judgment,  on 
the  broad  ground  that  the  plea  is  not  answered  and  dis- 
placed by  the  replication  ; and  I think  there  is  no  necessity 
to  consider  any  objections  raised  but  the  one,  that  the  excep- 
tion to  the  operation  of  the  limitation  act  which  is  relied 
upon  is  not  to  be  found  in  the  statute.  Before  this  act 


[a)  See  Hill  y.  Greenwood,  post  page  404, 
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there  was  no  time  of  limitation  in  dower,  for  neither  the 
statute  of  82  H.  VIII..  ch.  2,  nor  21  Jac.  I.,  ch.  16,  extended 
to  that  action,  because  in  it  no  seisin  need  be  alleged.  Our 
statute,  however,  has  extended  the  principle  of  limitation  to 
the  various  estates  and  interests  in  land,  and  the  remedies 
for  their  recovery,  which  were  not  within  the  operation  of 
the  previous  acts,  but  it  has  created  no  exceptions  to  the 
limitation  taking  effect  but  those  which  apply  to  the  person 
who  has  a right  to  make  an  entry  for  distress,  or  to  bring  any 
action  to  recover  any  land  or  rent.  There  is  no  exception 
.as  to  the  person  against  whom  such  action  is  to  be  brought. 

Hagarty,  J.,  and  Morrison,  J.,  concurred. 

! 

Judgment  for  defendants  on  demurrer. 


Bigger  v.  Howie. 

Dower — Offer  to  assign,  under  C.  S.  U.  C . ch.  28,  sec.  7 — Evidence. 

The  offer  to  assign  dower  required  by  Con.  Stats.  U.  C.  ch.  28,  sec.  7,  t 
deprive  the  demandant  of  costs,  is  proved  a bona  fide  offer,  shewing 
concession  of  demandant’s  right,  and  a readiness  to  do  what  is  requisite 
to  render  it ; it  is  not  necessary  that  the  land  should  be  staked  out  or 
assigned. 

The  issue  being  upon  such  offer,  it  appeared  that  a demand  having 
been  made  under  the  statute  the  tenant  served  a notice  on  demandant 
admitting  her  right,  and  appointing  a day  on  which  he  would  be  upon 
the  land  to  assign  her  dower.  On  that  day  no  one  appeared,  but  on  the 
next  day  demandant’s  son  and  another  person  sent  by  her  came,  and  the 
tenant  pointed  out  to  them  a cleared  field,  which  he  said  he  would  give, 
with  one  third  of  the  bush  land.  This  was  not  accepted,  nor  did  they 
tell  the  tenant  what  they  required. 

Held,  that  the  evidence  was  sufficient  to  go  to  the  jury,  and  the  court  refused 
to  disturb  a verdict  for  the  tenant. 

Remarks  upon  the  uncertainty  of  the  present  law  as  to  dower. 

Dower,  under  nihil  liabet,  in  lot  No.  155  in  the  township 
of  Stamford,  as  widow  of  William  Bigger,  heretofore  her 
husband,  with  averment  of  demand  in  writing  of  the  dower 
before  the  commencement  of  this  suit,  according  to  the 
statute,  and  that  the  tenant  hath  not  offered  to  assign  it. 
Declaration  entitled,  17th  Oct.,  1868. 

Plea. — That  the  tenant  did  within  one  month  after  the 
service  of  the  demand,  and  before  the  commencement  of  this 
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suit,  offer  to  assign  to  the  demandant  her  dower  in  the  said 
lands,  and  has  always  been  ready  and  willing  to  render  her 
dower  to  the  demandant,  and  rendereth  the  same  here  in 
court. 

Replication,  traversing  both  allegations  in  the  plea,  con- 
cluding with  a verification  and  prayer  of  judgment  for  the 
dower,  and  damages  for  the  detention.  Issue. 

The  trial  took  place  at  Welland,  in  March  last,  before 
Hag  arty,  J. 

The  defendant  began.  It  was  admitted  that  the  demandant 
served  her  demand  of  dower  on  the  16th  of  May,  1868.  On 
the  8th  of  June  following,  the  tenant  caused  a notice  in 
writing  to  be  served  on  the  demandant,  admitting  her  right 
to  the  dower  claimed,  and  stating  her  willingness  to  assign 
dower  to  her,  and  appointing  Wednesday,  the  10th  of  June, 
1868,  at  1 o’clock  p.m.,  at  which  day  and  time  he  would  be 
on  the  lot  to  assign  her  dower,  and  for  that  purpose  he 
requested  her  attendance. 

On  the  day  named  the  tenant  attended,  with  a neighbour, 
whom  he  had  asked  to  come  to  set  out  the  dower.  No 
one  appeared  on  the  demandant’s  part.  On  the  next  day 
this  neighbour  was  sent  for  again,  and  the  demandant’s  son 
was  there.  The  tenant  said  he  was  ready  to  set  off  the 
portion  the  law  allowed — to  give  what  he  thought  the  law 
would  give : that  he  would  give  a field,  pointing  it  out,  and 
one-third  of  the  bush  land.  The  demandant’s  son  said  he 
had  no  authority  to  take  it,  but  would  go  home  and  consult 
his  mother;  he  made  no  objection.  McCurry,  who  served 
the  notice  on  demandant,  was  present.  The  demandant  had 
a claim  against  him  also  for  dower.  McCurry  asked  her  son 
if  he  had  any  written  authority  from  the  demandant,  and 
learning  there  was  none,  said  tenant  ought  to  see  his 
lawyer  and  meet  next  day,  to  which  the  tenant  apparently 
assented. 

A witness  called  by  the  demandant  stated  that  he  was 
asked  to  go  and  receive  the  dower  for  the  demandant,  and 
was  present  on  the  occasion  above  stated : that  on  the  next 
day  they  (this  witness  and  the  son)  went  to  the  tenant’s  at  the 
tenant’s  request:  that  he  pointed  out  what  land  hewould  assign, 
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but  did  not  stake  off  or  offer  to  stake  off  any  specific  portion. 
He  said  there  were  about  forty-five  acres  of  woodland,  and 
he  would  give  one-third  of  that : that  when  demandant’s 
husband  sold  the  property  there  were  only  three  or  four 
acres  cleared,  and  he  would  give  three  acres  of  that,  which 
he  said  was  more  than  the  commissioners  would  give,  and 
he  asked  them  to  accept  that,  which  they  refused  to  do. 
The  witness  said  the  tenant  seemed  to  wish  the  demandant 
to  have  her  dower,  but  not  to  have  to  pay  costs.  They  did 
not  tell  the  tenant  what  they  wanted.  The  husband  died 
seven  or  eight  years  before  the  trial,  and  there  was  about 
the  same  quantity  of  land  cleared  as  at  present. 

The  learned  judge  left  the  question  in  the  words  of  the 
issue  to  the  jury,  to  be  decided  by  them  according  to  their 
view  of  the  evidence,  and  they  gave  a verdict  for  the 
tenant. 

Robert  A.  Harrison  obtained  a rule  calling  on  the  tenant 
to  shew  cause  why  a new  trial  should  not  be  granted,  on  the 
ground  of  misdirection,  in  this,  that  the  learned  judge  refused 
to  tell  the  jury,  that  in  order  to  constitute  a good  offer  to 
assign  the  dower  the  tenant  should  have  staked  out  the  land 
offered,  or  have  done  some  act  on  the  ground  sufficient  to 
entitle  the  demandant  at  once  legally  to  take  and  retain 
possesion  of  the  land  intended  to  be  offered,  and  that 
the  learned  judge  refused  to  tell  the  jury  that  there  was  no 
evidence  of  an  offer  by  the  tenant  according  to  law  to  assign 
dower ; or  on  the  ground  that  the  verdict  is  contrary  to  law 
and  evidence,  because  it  was  not  shewn  that  the  tenant  had 
staked  out  the  land  intended  to  be  offered,  nor  done  any  act 
on  the  ground  sufficient  to  enable  the  demandant  to  take  and 
retain  possession  ; that  the  offer  proved  was  of  one-third  of 
the  wood-land  and  only  three  or  four  acres  of  the  cleared 
land,  whereas  there  was  about  sixty  acres  of  cleared  land, 
in  respect  of  which  the  demandant  was  entitled  to  dower ; and 
because  the  offer  was  not  made  to  the  demandant.  He 
cited  Quin  v.  McKibbin,  12  U.  C.  R.  829 ; Ryckman  v.  Ryck- 
man,  15  U.  C.  R.  266;  Reidv.  Foster,  19  U.  €.  R.  298. 

James  Miller  shewed  cause,  citing  Bishoprick  v.  Pearce^ 
12  U.  C.  R.  806. 

26 
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Draper,  C.J.,  delivered  the  judgment  of  the  court. 

As  to  the  alleged  misdirection,  we  do  not  find  on  the  notes 
of  the  learned  judge  that  he  was  asked  or  refused  to  give 
the  direction  stated  in  the  rule,  though  it  does  not  appear 
that  he  told  the  jury  that  to  constitute  a good  offer  to  assign, 
the  land  offered  must  be  staked  out,  or  some  act  be  done  on 
the  ground  sufficient  to  entitle  the  demandant  to  enter  and 
retain  possession.  The  same  point,  however,  is  taken  on 
the  objection  that  the  verdict  is  against  law  and  evidence. 

As  to  the  last  ground  for  a new  trial  taken  in  the  rule, 
we  do  not  remember  that  it  was  mentioned  on  moving  for 
the  rule,  and  we  are  clearly  of  opinion  it  should  not  he 
entertained,  first,  because  a notice  in  writing  was  personally 
served  on  the  demandant,  stating  the  tenant’s  willingness  to 
assign  dower  to  her,  and,  secondly,  because  she  was  repre- 
sented when  the  proposal  to  assign  certain  portions  of  the 
land  was  made  by  a person  who  swore  that  he  was  sent  to 
receive  the  dower. 

The  plea  in  this  case  is  not  confined  to  the  averment  that 
the  tenant  did  within  one  month  after  the  demand,  and  before 
the  commencement  of  the  suit,  offer  to  assign  the  dower.  It 
also  contains  the  substantial  averments  of  a plea  of  tout  temps 
prist,  which  under  the  old  law,  if  duly  pleaded,  excused  the 
tenant  from  damages.  (Co.  Lit.  82 b.)  But  such  a plea 
cannot  primd  facie  at  least  be  treated  as  tendering  an  imma- 
terial issue.  It  is  similar  to  that  in  Cook  v.  Philips,  (28  U. 
C.  B.  69,)  in  which  we  granted  a new  trial. 

As  an  answer  to  the  statement  contained  in  the  declaration 
of  a demand  made  in  order  to  give  the  demandant  a right  to 
costs  under  the  statute,  it  follows  the  words  of  the  section, 
(Consol.  Stats.  U.  C.,  ch.  28,  sec.  7,)  which  provides  that 
“if  it  appears  on  the  trial  that  the  tenant  offered  to  assign 
the  dower  demanded  before  action  brought,  the  demandant 
shall  not  recover  costs.”  There  certainly  was  evidence  of 
such  an  offer  to  go  to  the  jury.  We  do  not  construe  the 
words  “offered  to  assign”  to  mean  “made  a complete 
assignment,”  which  is  the  interpretation  put  on  them  when 
it  is  contended  that  the  land  must  be  staked  out,  or  some 
other  act  be  done  so  that  the  demandant  may  at  once  enter 
into  possession.  No  doubt  the  offer  must  be  bond  fide — not 
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illusory,  but  so  made  as  to  indicate,  first,  a concession  of  the 
demandant’s  right  to  dower,  and,  secondly,  a readiness  to  do 
what  is  requisite  to  render  it.  The  determination  of  metes 
and  hounds,  of  the  giving  and  accepting  certain  specific 
parcels  of  land  or  premises,  must  be  a question  of  discussion 
and  agreement  on  both  sides.  The  tenant  has  no  abstract 
right  to  insist  that  a particular  parcel  shall  be  accepted,  nor 
Ihe  demandant  that  some  other  parcel  shall  be  assigned. 
If  the  circumstances  shew  that  the  offer  to  assign  was  made 
in  bad  faith,  without  any  real  intention  to  assign  dower,  the 
jury  would  doubtless  treat  it  as  no  offer  to  assign,  but  we 
cannot  accept  the  proposition  that  an  offer  to  assign  is  only 
proved  by  the  making  an  actual  assignment.  A bond  fide 
offer  to  assign  is  all  that  the  statute  requires  to  exempt  the 
tenant  from  costs  where  the  demandant  has  no  legal  right 
to  recover  damages.  Where  that  right  exists,  the  right  to 
costs  follows  the  recovery  of  damages,  though  the  tenant  did 
offer  to  assign,  because  we  do  not  construe  the  statute  (sec. 
7)  to  take  away  any  right  to  costs  which  before  its  passing 
the  demandant  had,  but  to  confer  a new  right  not  existent 
before,  though  in  hazarding  that  opinion  we  are  free  to  con- 
fess that  as  the  clause  is  framed  there  is  an  opening  for  a 
contrary  conclusion. 

The  whole  matter  involved  in  this  issue  is  the  right  to 
recover  costs,  and  unless  there  was  a most  palpable  miscar- 
riage, we  ought  not  to  grant  a new  trial  to  determine  such  a 
question.  We  think  there  was  evidence  to  go  to  the  jury, 
and  that  the  question  being  for  them,  we  should  not  disturb 
their  finding,  in  order  to  give  the  demandant  the  chance  of 
burdening  the  tenant  with  costs,  besides  obtaining  her 
dower,  which  this  verdict  does  not  affect. 

We  all  feel  the  law  is  not  in  a satisfactory  state,  and  the 
frequent  litigation  on  the  subject  shews  the  difficulty  that 
is  found  in  its  administration.  We  content  ourselves,  how- 
ever, with  expressing  an  earnest  hope  that  the  legislature, 
in  mercy  to  suitors,  will  so  alter  or  explain  it  as  to  make 
their  rights  and  liabilities  more  readily  ascertainable. 

In  our  opinion  this  rule  should  be  discharged. 


Rule  discharged. 
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Hill  and  Wife  v.  Greenwood. 

Dower — Release — 2 Vic.,  ch.  6 — 24  Vic.,  ch.  40,  secs.  16,  19. 

Dower.  The  husband,  who  died  before  the  passing  of  24  Vic.,  ch.  40,  having 
conveyed  the  land  in  question  in  1849,  in  the  following  year  his  wife 
by  deed,  with  his  concurrence,  testified  by  his  execution  thereof,  released 
her  right  of  dower  to  T.,  through  whom  the  tenant  claimed.  There  was 
no  certificate  of  acknowledgment  before  magistrates,  &c. 

Held,  that  such  release  was  effectual,  being  within  the  letter  of  2 Vic.,  ch. 

6,  sec.  3,  which  is  not  confined  to  deeds  by  which  the  husband  is  convey- 
ing lands  ; and  that,  were  this  otherwise,  the  action  would  be  barred  by 
the  19th  section  of  24  Vic.,  ch.  40,  which  is  not  limited  in  its  application 
by  section  16. 

Dower,  demanded  by  the  wife,  Euphemia  Hill,  as  widow 
of  Simon  B.  Moore,  her  former  husband,  in  the  north  half 
of  lot  5,  in  the  8th  concession  of  Pelham.  Averment,  that 
one  month  before  the  commencement  of  this  suit  the 
demandant,  by  notice  in  writing,  demanded  of  the  tenant 
the  said  dower,  but  the  tenant  still  detains  the  dower,  and 
the  action  is  brought  in  less  than  a year  from  the  day  of 
service  of  the  demand. 

Equitable  plea,  that  before  action,  and  during  the  life-time 
of  the  said  Simon  B.  Moore,  to  wit,  on  the  9th  January,  1850, 
the  said  Euphemia  Hill,  for  valuable  consideration,  did  by 
deed  jointly  with  her  husband  release,  remise,  and  for  ever 
relinquish  and  quit  claim  unto  one  Garnet  Teller  all  right 
of  dower  which  she  might  have  in,  to,  or  out  of  the  lands 
mentioned  in  the  declaration,  and  that  the  tenant  holds  the 
lands  by  deed  from  Garnet  Teller.  Issue. 

The  trial  took  place  in  March  last,  at  Welland,  before 
Hag  arty,  J. 

The  tenant  began,  and  proved  a deed  of  the  premises  in 
question,  made  by  Simon  B.  Moore  to  Edward  Early,  of  the 
above  mentioned  land,  on  the  11th  of  April,  1849. 

He  next  put  in  and  proved  a deed  bearing  date  the  9th 
of  January  1850,  as  follows  : — 

“ Know  all  men  by  these  presents  that  Euphemia 
Moore,  of  the  township  of  Malahide,  in  the  county  of 
Middlesex,  in  the  province  of  Canada,  wife  of  Simon 
B.  Moore,  of  the  same  place,  yeoman,  for  and  in  con-  j 
sideration  of  the  sum  of  five  shillings  of  lawful  money  of 
Canada,  to  her  in  hand  paid  at  or  before  the  sealing  and 
delivery  of  these  presents  by  Garnet  Teller,  of  the  same  j 
place,  cabinet  maker,  the  receipt  whereof  is  hereby  acknow-  j 
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ledged,  by  and  with  the  consent  of  her  husband,  the  said 
Simon  B.  Moore,  signified  by  his  signing  and  sealing  these 
presents,  hath  remised,  released,  and  for  ever  relinquished 
and  quitted  claim,  and  by  these  presents  doth  remise,  release, 
and  for  ever  relinquish  and  quit  claim  unto  the  said 
Garnet  Teller,  his  heirs,  executors  and  administrators,  all 
dower,  and  right,  title,  claim,  and  demand  of  or  to  dower 
which  she  hath,  or  in  the  event  of  surviving  her  said 
husband  may,  or  might,  or  could  have  or  claim  of,  in,  to  or 
out  of  all  or  any  the  lands  and  premises  hereinafter  men- 
tioned, being  situate  in  the  township  of  Pelham,  in  the 
county  of  Welland,  one  of  the  united  counties  of  Lincoln, 
Haldimand  and  Welland,  and  in  the  province  aforesaid,  con- 
taining seventy  acres,  be  the  same  more  or  less,  being 
composed  of  part  of  lot  number  six,  in  the  seventh  concession, 
containing  twenty  acres,  more  or  less,  and  part  of  five  in 
the  eighth  concession,  containing  fifty  acres,  more  or  less, 
being  the  lands  in  the  said  lots  formerly  owned  by  the  said 
Simon  B.  Moore.  In  witness  whereof  we  hereunto  set  our 
hands  and  seals  the  ninth  day  of  January,  1850. 


“ Signed,  Sealed  and  Delivered 
in  presence  of 

4t  Signed)  Philip  Hodgkinson. 
John  Teller. 


(Signed) 

Euphemia  Moore,  [l.s.] 
(Signed) 

Simon  B.  Moore,  [l.s.] 


For  the  demandant  it  was  objected  that  this  was  not  a 
deed  executed  jointly  with  her  husband,  and  there  was  no 
.acknowledgment  before  two  justices  of  the  peace,  or  other 
proper  officer. 

It  was  agreed  that,  in  accordance  with  the  learned  judge’s 
ruling,  a verdict  should  be  entered  for  the  tenant,  with  leave 
to  the  demandant  to  move  to  enter  a verdict  for  her  if  the 
court  should  be  of  opinion  this  release  could  not  avail. 


James  Miller  obtained  a rule  calling  upon  the  tenant  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
verdict  entered  for  the  demandant,  pursuant  to  leave 
reserved.  He  cited  Howard  v.  Wilson,  10  U.  C.  B.  186. 

Robert  A.  Harrison  shewed  cause. 

The  statutes  cited  are  referred  to  in  the  judgment. 

Draper,  C.  J. — As  the  law  stood  in  1850,  when  the  deed 
of  release  under  consideration  was  executed,  the  demandant 


406  queen’s  bench,  easter  term,  27  vie.,  1864. 

might,  under  87  Geo.  III.,  ch.  7,  sec.  1,  by  any  deed  executed 
either  alone  or  jointly  with  others,  release  her  right  to 
dower,  and  such  release  was  declared  to  be  as  valid  and 
effectual  to  bar  her  of  dower  in  the  lands  therein  specified 
as  if  a fine  had  been  levied  thereof ; but  sec.  2 made  it  neces- 
sary for  her  to  acknowledge  her  execution  thereof  before 
certain  courts  or  judges,  who  were  to  certify  the  same.  The 
power  of  taking  acknowledgments  was  afterwards  extended 
to  other  judicial  officers,  and  the  justices  of  the  peace,  by 
several  statutes. 

The  2 Vie.,  ch.  6,  sec.  8,  enacted  that  whenever  any 
married  woman  should  join  with  her  husband  “in  any  deed 
or  conveyance  whatever  wherein  a release  of  dower  is  con- 
tained,” it  should  not  be  necessary  to  acknowledge  the  same 
before  any  court,  &c.,  but  such  execution  should  be  deemed 
a valid  and  effectual  bar  of  dower  in  the  lands  mentioned  in 
such  deed  or  conveyance,  “ any  law,  usage  or  custom  to  the 
contrary  thereof,  in  anywise  notwithstanding.” 

It  is  contended  for  the  tenant  that  under  this  act  the 
demandant  is  barred,  as  she  has  executed  a deed  or  convey- 
ance with  her  husband,  releasing  her  dower,  and  that  the 
necessity  for  any  acknowledgment  or  certificate  thereof,  to 
give  the  release  validity,  is  done  away  with. 

To  this  it  is  answered  that  this  act  must  be  read  with 
the  3 W.  IV.,  ch.  9,  the  preamble  of  which  recites  that  it  is 
expedient  to  afford  greater  facilities  to  married  women  to 
bar  their  claim  to  dower  in  any  lands,  &c.,  “ which  their 
husbands  may  be  about  to  depart  ivitli ,”  and  that  the  deed 
or  conveyance  mentioned  in  the  2 Victoria,  means  a deed 
by  which  the  husband  is  conveying  lands,  and  that  it  is  only 
in  the  case  of  such  a deed  that  the  acknowledgment  is 
rendered  unnecessary.  But  the  3rd  section  of  2 Victoria 
has  its  own  preamble,  reciting  that  it  is  expedient  to  afford 
greater  facilities  for  barring  dower,  and  this  is  enough  to 
prevent  the  result  of  the  later  act  being  limited  by  the 
preamble  of  an  earlier  statute,  giving  less  facility.  Add  to 
which  the  non  obstante  conclusion  gives  additional  reason  for 
a liberal  application  of  the  newly  given  authority  to  bar  dower. 

It  cannot  be  denied  that  this  case  is  within  the  letter  of 
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the  2 Vie.,  although  the  husband  is  joined  in  it  only  to 
testify  his  assent  to  the  wife’s  releasing  her  dower.  It 
appears  he  had  the  year  before  parted  with  his  own  interest 
in  the  land.  I should  be  content  to  rest  a decision  in 
favour  of  the  tenant  on  this  ground. 

But  I have  no  doubt,  were  it  otherwise,  that  this  case 
conies  within  the  19th  section  of  24  Yic.,  ch.  40,  which 
enacts  that  no  action  of  dower  shall  be  thereafter  brought  in 
case  the  claimant  joined  in  a deed  to  convey  the  land,  or 
release  dower  therein  to  a purchaser,  though  the  acknow- 
ledgment required  by  law  at  the  time  may  not  have  been 
had.  It  is  argued  that  section  16  of  the  same  act  excludes 
the  application  of  section  19  to  this  action,  commenced 
in  June,  1862,  and  which  says  that  it  ithe  statute)  shall 
not  affect  cases  where  the  right  to  dower  has  become 
consummate  by  the  death  of  the  husband  before  the  passing 
of  this  act.  It  is  not  denied  that  Simon  B.  Moore  died 
before  the  18th  of  May,  1861. 

After  a careful  consideration  of  the  statute  and  of  this 
question,  I have  satisfied  my  own  mind  that  the  19th  section 
is  not  limited  in  its  application  by  section  16.  The  first 
fifteen  sections  of  the  statute  create  a new  system  for  the 
assignment  of  dower,  and  it  may  have  very  well  been  deemed 
right  and  proper  to  limit  its  application  to  cases  where  the 
right  to  dower  should  become  consummate  after  it  was  passed. 
To  make  it  retrospective  in  its  operation  so  as  to  affect  cases 
where  the  right  has  become  complete  under  the  previous  law, 
and  where  proceedings  might  have  been  in  progress  for  the 
recovery  by  suit,  or  other  arrangements  to  settle  the  demand 
without  suit  might  have  been  discussed  and  all  but  finally 
arranged,  is  one  thing.  But  no  such  consideration  could 
well  have  operated  upon  the  mind  of  the  legislature,  who, 
with  the  16th  section  before  them,  after  limiting  the  action 
of  dower  to  twenty  years  from  the  death  of  the  husband  by 
the  18th  section,  enact  by  the  19tli  that  no  such  action 
for  dower)  “ shall  be  hereafter  brought,”  (i.e.,  after 
the  18th  of  May,  1861,  when  the  statute  was  passed,)  in 
case  the  claimant  joined  in  a deed,  &c. 

The  16th  section  was  designed  to  make  the  new  system 
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for  the  assignment  of  dower  prospective  in  its  application, 
excluding  it  from  affecting  rights  then  consummate.  The 
19th  is  in  my  opinion  as  clearly  retrospective,  and  it  refers 
negatively  to  all  actions  for  dower  to  be  thereafter  brought. 

Un  both  grounds,  therefore,  I am  of  opinion  this  rule 
should  be  discharged. 

Per  Cur. — Buie  discharged. 


Fisher  v.  Harty. 

Dower — Non  tenuit — Evidence. 

In  an  action  for  dower  in  three  lots  of  land,  to  prove  that  defendant  was 
tenant  of  the  freehold,  a witness  was  called,  who  stated  that  he  had 
occupied  one  of  the  lots  as  tenant  to  defendant,  and  about  ten  years  ago 
conveyed  all  three  lots  to  one  Howell,  who  swore  that  he  conveyed  to 
defendant  after  having  occupied  as  owner  and  built  upon  the  land.  A 
certified  copy  of  the  memorial  of  this  deed  was  put  in,  notice  to  produce 
having  been  given  to  defendant. 

Held,  sufficient  evidence  to  go  to  the  jury. 

Dower  in  village  lots  numbers  49,  60  and  61,  in  the  vil- 
lage of  Tweed,  in  the  township  of  Hungerford,  which  dower 
the  demandant  did  demand  in  writing  of  and  from  the 
tenant  more  than  one  month  and  less  than  one  year  before 
action  brought. 

Plea,  that  Harty  cannot  render  the  demandant  her  dower 
thereof,  because  he  is  not,  nor  at  the  day  of  the  filing  of  the 
declaration,  or  at  any  time  since  has  been  tenant  thereof, 
or  of  any  part  thereof,  as  of  freehold. 

The  trial  took  place  at  Belleville,  in  March,  1864,  before 
Richards , C.J. 

One  Jamieson  was  called  as  a witness,  and  swore  that  he 
occupied  lot  number  60,  in  the  village  of  Tweed,  and  that 
lots  numbers  49  and  61  were  vacant:  that  he  took  the  land 
of  one  McCaul,  as  agent  of  the  estate  of  Brown  and  Harty ; 
Brown  was  dead.  He  also  stated  that  he  made  a deed 
of  numbers  60  and  61  in  1858,  and  of  number  49  in  1854, 
and  that  there  was  a storehouse  on  number  60,  built  by 
George  Howell,  who  was  next  called,  and  swore  that  he 
got  the  conveyances  spoken  of  by  Jamieson,  and  that  he 
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conveyed  all  the  land  he  got  from  Jamieson  to  Harty : that 
he  remained  in  possession  one  or  two  years  after  he  got  the 
deed,  and  was  in  possession  and  built  before  he  got  the  deed : 
that  Jamieson  was  then  the  reputed  owner.  A certified 
copy  of  a memorial  was  put  in  for  demandant  of  a deed 
from  Howell  to  Harty,  the  deputy  registrar  of  the  county 
of  Hastings  certifying  in  writing  that  it  “is  a true  copy  of 
memorial,  and  of  the  affidavit  endorsed  thereon,  as  entered 
and  filed  in  this  office  on  the  twenty-sixth  day  of  February, 
A.D.,  1855.  Memorial  general  number  6820.” 

It  was  objected  that  there  was  no  sufficient  evidence  of 
the  execution  of  any  conveyances  by  Jamieson  to  Howell, 
or  Howell  to  Harty ; and  that  it  was  not  shewn  that  Harty 
ever  was  in  possession  of  the  premises,  especially  of  the  two 
lots  49  and  61. 

A verdict  was  rendered  for  the  demandant,  with  leave  to 
the  tenant  to  move  to  enter  a nonsuit. 

S . Richards , Q.C.,  obtained  a rule  nisi  accordingly, 
citing  Johnson  v.  McGill,  6 U.  C.  R.  194. 

Jellett  shewed  cause,  and  cited  Smith  v.  Nevilles,  18  IT. 
C.  R.  475  ; Marvin  v.  Hales,  6 C.  P.  208 ; Lynch  v.  O’Hara, 
lb.  259. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

In  our  opinion  there  was  evidence  to  go  to  the  jury  that 
the  defendant  was  tenant  of  the  freehold.  It  was  sworn  by 
a witness  that  he  occupied  one  of  the  lots  as  tenant  to  the 
defendant,  and  this  witness  swears  that  about  ten  years  ago 
he  conveyed  all  three  lots  by  two  separate  deeds  to  one 
Howell,  who  swears  that  he  afterwards  conveyed  to  the 
defendant,  after  having  occupied  as  owner  and  built  upon 
the  land.  Secondary  evidence  was  admissible,  as  notice 
to  produce  both  these  deeds  was  given  to  the  defendant, 
in  whose  possession,  under  the  circumstances,  they  may 
reasonably  be  presumed  to  be. 

We  think  therefore  the  rule  should  be  discharged. 


Rule  discharged. 
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Couch  v.  Munro,  Sheriff. 

Sale  of  lands — Execution — Priority — 24  Vic.,  ch.  41: 

Plaintiff  recovered  and  registered  judgment  against  one  W.  on  the  nth  of 
October,  i860,  and  on  the  31st  of  August,  1861,  placed  a fi.  fa.  goods  in 
the  sheriff’s  hands,  which  on  the  same  day  was  returned  nulla  bona , and 
a fi.  fa.  lands  issued.  One  L.  had  recovered  and  registered  judgment 
against  W.  on  the  10th  December,  1859,  and  on  the  20th  June,  1861, 
delivered  a fi.  fa.  lands  to  the  sheriff.  In  November,  1862,  both  writs 
having  been  duly  renewed,  the  sheriff  sold  W.’s  lands,  and  applied  the 
proceeds  to  L.’s  execution. 

Held,  that  he  was  right,  for  L.  having  the  first  writ  in  the  sheriff’s  hands 
founded  on  the  first  registered  judgment,  was  not  postponed  by  having 
omitted  to  issue  his  execution  within  a year  from  recording  his  judgment. 
24  Vic.,  ch.  41,  Commercial  Bank  v.  Bank  of  Upper  Canada,  21  U.  C.  R. 
91,  and  Morland  v.  Munro,  12  C.  P.  232,  commented  upon. 

Declaration  for  a false  return  of  no  lands  to  a writ  of 
ft.  fa.  in  the  plaintiff’s  favour  against  the  lands  of  one  John 
W egg. 

Pleas. — 1.  Not  Guilty.  2.  That  the  defendant  did  not, 
under  the  said  writ  of  execution,  as  such  sheriff,  levy  the 
money,  or  any  part  thereof,  out  of  the  said  lands  and  tene- 
ments. 

The  trial  took  place  in  March,  1863,  at  St.  Thomas,  before 
Richards , C.J. 

It  was  admitted  that  the  plaintiff  recovered  and  registered 
in  the  county  registry  office  a judgment  against  one  John 
W egg  on  the  11th  of  October,  1860,  for  £145  15s.  9d., 
debt  and  costs:  that  a ft.  fa.  against  goods  was  placed  in 
the  defendant’s  hands,  properly  endorsed,  on  the  31st  of 
August,  1861,  and  was  returned  on  the  same  day  nullabona: 
that  on  the  same  day  a writ  against  Wegg’s  lands  was  issued 
and  placed  in  the  defendant’s  hands,  endorsed  to  levy  £178 
13s.  4d.  debt,  and  £6  15s.  costs,  with  interest  from  the 
11  tli  of  October,  1860,  £3  1 Os.  for  that  and  other  writs, 
sheriff’sfees, &c.,  which  was  returned  on  the  20th  of  December, 
1862,  no  lands : that  Samuel  Lewis  recovered  against  the 
said  John  Wegg  and  Elijah  E.  Duncan,  on  the  10th  ot 
December,  1859,  a judgment  for  £107  7s.  2d.  damages,  and 
£17  13s.  Id.  costs,  registered  on  the  same  day  in  the  county 
registry  office  : that  a fi.  fa.  against  goods  issued  on  the 
same  day,  and  was  placed  in  the  sheriff’s  hands,  and  was 
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returned  on  the  3rd  of  June,  1861  : that  a fi.  fa.  against 
lands  issued,  and  was  placed  in  the  sheriff’s  hands,  endorsed 
to  levy  £107  7s.  2d.  damages,  £17  13s.  Id.  costs,  10s.  for 
certificate,  25s.  for  writ,  and  sheriff’s  fees.  This  writ  was 
placed  in  the  defendant’s  hands  on  the  20th  of  June,  1861, 
and  was  renewed  for  one  year  on  the  16th  May,  1862.  On 
the  22nd  of  November,  1862,  the  defendant  sold  Wegg’s 
lands  for  £120,  and  applied  the  amount,  less  the  sheriff’s 
fees,  to  satisfy  Lewis’s  execution. 

It  was  also  admitted  that  the  title  to  Wegg’s  lands  was  a 
registered  title. 

The  defendant  objected  that  a fi.  fa.  against  Wegg’s 
goods  issued  by  the  plaintiff,  being  placed  in  the  defendant’s 
hands  on  the  31st  of  August,  1861,  and  returned  the  same 
day,  a fi.  fa.  against  lands  could  not  legally  issue  on  the 
same  day,  and  that  the  statute  was  not  complied  with, 
referring  to  Doe  Spafford  v.  Brown,  3 0.  S.  92. 

It  was  proved  by  Mr.  Warren,  the  attorney  for  the  plain- 
tiff in  the  suit  against  Wegg,  that  the  writ  of  fi.  ja.  against 
lands  in  that  suit  was  renewed  on  the  29th  of  August,  1862. 

A verdict  was  rendered  for  the  defendant,  with  leave  to 
the  plaintiff  to  move  to  enter  a verdict  for  him  for  £112  12s. 
if  the  court  should  be  of  opinion  that  he  was  entitled  to 
recover,  and  also  to  amend  by  inserting  the  registry  of  the 
judgment  in  the  declaration  and  the  renewal  of  the  fi.  fa. 
against  lands. 

The  defendant  swore — being  called  by  permission  of  the 
judge,  that  the  facts  might  appear — that  he  had  searched 
for  personal  property  under  former  writs  against  Wegg, 
and  could  find  none,  and  was  satisfied  there  were  no  goods 
when  the  plaintiff’s  fi.  fa.  goods  was  delivered  to  him.  He 
knew  that  the  plaintiff  wanted  to  get  a fi.  fa.  against  lands 
then,  and  he  also  knew  that  Mr.  Stanton,  the  plaintiff’s 
attorney,  knew  there  were  no  goods,  and  the  writ  might  as 
well  be  returned  no  goods  as  to  have  waited. 

In  Easter  Term,  26  Vic.,  Crombie  obtained  a rule  calling 
on  the  defendant  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a verdict  entered  for  the  plaintiff  for 
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£112  12s.,  pursuant  to  leave  reserved,  on  the  ground  that 
the  evidence  given  at  the  trial  entitled  the  plaintiff  in  law  to 
a verdict  for  that  amount ; or  why  the  plaintiff  should  not  be 
allowed  to  amend  his  declaration  by  reciting  and  averring 
the  due  registration  of  his  judgment  against  Wegg,  and  the 
renewal  of  the  fi.  fa.  against  lands  issued  thereon. 

This  rule  was  duly  enlarged  until  the  present  term,  when 
Crombie  moved  it  absolute. 

No  one  appeared  to  shew  cause,  and  Crombie  argued  in 
support  of  his  rule. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

Lewis  recovered  judgment  against  Wegg  before  the  plain- 
tiff, and  had  his  judgment  registered  before  the  plaintiff’s, 
but  he  allowed  nearly  eighteen  months  to  elapse  before  he 
issued  a ji.fa.  against  lands,  and  delivered  it  to  the  defen- 
dant to  be  executed. 

The  plaintiff  did  not  recover  judgment  against  Wegg  for 
ten  months  after  Lewis’s  recovery  and  registration.  He 
registered  his  judgment  without  delay,  and  issued  a writ 
against  lands,  which  he  delivered  to  the  defendant  for 
execution  within  a year  after  the  entry  of  his  judgment. 

The  defendant,  however,  received  Lewis’s  ji.  fa.  against 
lands  on  the  20th  of  June,  1861,  and  did  not  receive  the 
plaintiff’s  until  the  81st  of  August,  1861.  Each  of  these 
writs  was  duly  renewed  for  one  year. 

Both  judgments  were  registered  before  the  18th  of  May, 
1861,  on  which  day  the  24  Vic.,  ch.  41,  was  passed,  and 
both  writs  of  execution  against  lands  were  issued  before  the 
1st  of  September,  1861,  when  that  statute  came  into  force. 

According  to  the  case  of  the  Commercial  Bank  v.  The 
Bank  of  Upper  Canada,  (21  U.  C.  R.  91,)  which  was 
followed  in  Morland  v.  Munro,  (12  C.  P.  282,)  Lewis,  by 
not  putting  an  execution  into  the  sheriff’s  hands  against 
lands  for  twelve  months  after  the  entry  of  his  judgment, 
lost  all  advantage  from  the  prior  registry  of  his  judgment. 

That  advantage  we  take  to  have  been,  that  if  within  the  year 
he  placed  his  ji.fa.  lands  in  the  sheriff’s  hands,  he  was  en- 
titled to  have  it  satisfied,  though  the  sheriff  had  previously 
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received  other  writs  against  the  same  lands,  but  founded  on 
judgments  registered  subsequently  to  his. 

But  in  the  case  first  above  referred  to,  the  Bank  of  Upper 
Canada  placed  their  execution  against  lands  in  the  hands  ot 
the  sheriff  before  the  Commercial  Bank,  who  had  the  first 
registered  judgment,  took  that  step,  and  the  Commercial 
Bank  had  not  taken  that  step  for  a year  after  the  entry  of 
their  judgment.  The  facts  in  Morland  v.  Munro  were 
similar. 

In  the  present  case,  Lewis’s  fi.  fa.  was  delivered  to  the 
sheriff  for  execution  before  the  plaintiff’s.  Both  their  writs 
were  issued  and  delivered  to  the  sheriff  between  the  18th  of 
May  and  the  1st  of  September,  1861. 

The  plaintiff  had  not  acquired  any  priority  of  execution 
over  Lewis,  who  had  placed  his  fi.  fa  in  the  sheriff’s  hands 
on  the  20th  of  June,  1861,  while  the  plaintiff  did  not  take 
that  step  until  the  31st  of  August  following. 

So  that  Lewis  had  the  first  writ  in  the  sheriff’s  hands, 
founded  on  the  first  registered  judgment,  and  unless  his 
delay  for  a year  postponed  him  to  other  creditors  who  had 
subsequently  entered  and  registered  their  judgments,  but 
had  not  issued  execution  against  lands,  he  has  a right  to 
prior  satisfaction. 

We  do  not  take  that  to  be  the  effect  of  the  tvvo  cases  cited. 
On  the  contrary,  it  appears  to  us  the  present  case  falls 
within  the  language  and  true  meaning  of  the  24  Vic.,  ch. 
41,  which  enacts,  sec.  12,  that  “ in  cases  of  judgments  here- 
tofore registered,”  ( i.e .,  before  the  18th  of  May,  1861,)  “all 
writs  of  execution  against  lands  issued  before  the  said  first 
day  of  September,”  (1861,)  “shall  have  priority  according 
to  the  respective  times  of  the  registration  of  the  judgments 
on  which  they  have  issued  or  shall  issue  respectively.” 

Both  courts  held  that  this  section  does  not  repeal  retro- 
spectively the  proviso  to  the  13th  section  of  9 Vic.,  ch.  34, 
and  has  not  an  ex  post  facto  effect  in  regard  to  registered 
judgments  which  had  already  lost  their  force  by  the  not 
issuing  execution  thereon  against  lands  within  the  time 
limited,  as  against  the  prior  executions  of  other  creditors 
whose  judgments  had  been  subsequently  entered. 
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Here  there  was  no  prior  execution  of  another  creditor  to 
be  affected,  for  Lewis’s  writ  was  the  first,  and  therefore  we 
do  not  in  the  slightest  degree  conflict  with  those  decisions 
in  holding  that  the  present  case  comes  within  the  12th 
section,  and  retains  Lewis’s  priority.  It  may  be  observed 
that  the  sale  in  this  case  was  not  made  until  more  than  a 
year  after  that  statute  came  into  force. 

For  these  reasons,  we  think  the  rule  to  set  aside  the 
verdict  for  the  defendant  and  to  enter  it  for  the  plaintiff* 
must  be  discharged. 

Buie  discharged. 


The  Bank  of  Montreal  v.  Munro,  Sheriff. 

Fi.  fa.  lands — Direction  to  stay — Advertisements — Unnecessary  matter  in 

special  case. 

The  county  of  Elgin  having  a writ  in  the  sheriff’s  hands  against  the  lands 
of  L.  prior  to  the  plaintiff’s  writ,  passed  a resolution  requesting  the 
warden  to  notify  their  solicitor  not  to  enforce  such  execution  until  further 
instructions,  which  was  transmitted  to  the  attorney.  In  May,  1862,  the 
sheriff,  being  about  to  advertise,  went  to  the  attorney,  and  was  told  by 
him  that  he  need  not  advertise  under  the  county’s  writ.  He  therefore 
advertised  L.’s  lands  in  the  Gazette  and  a local  paper,  under  other  writs, 
making  no  mention  of  it.  After  three  weekly  insertions  he  was  directed 
by  the  attorney  to  advertise  upon  it,  and  thereupon  added  a note  to  the 
local  advertisement,  stating  that  the  proceeds  of  the  sale  would  also  be 
held  liable  to  satisfy  this  writ,  but  made  no  change  in  the  Gazette. 

Held,  that  from  the  time  of  the  direction  to  the  sheriff  not  to  advertise, 
which  was  the  same  in  effect  as  a direction  to  stay  on  a writ  against 
goods,  the  county’s  writ  was  not  in  the  sheriff’s  hands  to  be  executed : 
that  it  had  therefore  lost  its  priority  ; and  that  the  subsequent  order  to 
proceed  could  not  restore  it. 

The  omission  of  the  writ  from  the  advertisement  would  alone  have  been 
immaterial,  as  the  seizure  and  sale  have  relation  to  all  the  writs  in  the 
sheriff’s  hands  for  execution. 

Remarks  upon  the  introduction  of  unnecessary  matter  in  the  special  case. 

In  this  case  it  was  agreed  that  a verdict  should  be  rendered 
for  the  plaintiffs  for  the  sum  of  $596,  subject  to  the  opinion 
of  the  court  upon  the  following 

Case. 


The  plaintiff's  recovered  a judgment  against  Archibald 
McIntyre,  William  J.  White,  James  Mitchell,  William  Boss, 
and  William  C.  VanBuskirk  for  £1082  19s.  5d.,  on  the  30th 
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of  March,  1859,  and  registered  their  judgment  on  the  same 
day  in  the  county  of  Elgin. 

An  execution  against  goods  was  duly  issued,  and  returned 
nulla  bona. 

On  the  23rd  of  May,  1861,  an  execution  against  lands 
was  issued  and  placed  in  the  hands  of  the  defendant  as 
sheriff  of  Elgin,  upon  the  plaintiff’s  judgment. 

Defendant  McIntyre’s  lands  were  duly  advertised  under 
this  and  other  executions.  (Advertisement  first  inserted  in 
the  Canada  Gazette  on  the  7tli  of  May,  1862.) 

On  the  22nd  of  September,  1859,  the  corporation  of  the 
county  of  Elgin  recovered  and  registered  in  the  county  of 
Elgin  a judgment  against  said  McIntyre,  Alexander  Love 
and  William  Love.  An  execution  against  goods  was  duly 
issued  in  that  suit  and  returned  nulla  bona.  An  execution 
against  lands  was  issued  and  placed  in  the  hands  of  the 
defendant  as  sheriff,  on  the  26th  of  October,  1860.  The 
same  was  renewed  on  the  25tli  of  October,  1861. 

The  council  of  the  corporation  of  the  county  of  Elgin, 
on  the  19th,  20th,  and  21st  of  June,  1861,  passed  the 
following  resolutions  : 

“Wednesday,  19th  June,  1861.  Mr.  McDougall  moved, 
seconded  by  Mr.  Smith,  That  the  petition  of  Alexander  and 
William  Love,  executors  of  the  estate  of  the  late  Alexander 
Love,  praying  for  the  final  discharge  of  the  judgment 
recorded  against  the  said  estate  in  favour  of  this  corpora- 
tion, be  referred  to  a special  committee,  to  consist  of 
Messrs.  Suffel,  Decow,  and  the  mover,  with  power  to  send 
for  persons  and  parties,  and  to  report  at  this  session  of  the 
council.  Carried. 

20th  June,  1861. 

Moved  by  Mr.  Hairn,  seconded  by  Mr.  McCrady, 

That  the  Warden  be  requested  to  notify  the  county  solici- 
tor not  to  enforce  the  execution  in  favour  of  the  County  v. 
Love  and  McIntyre,  until  further  instructed. 

21st  June,  1861. 

Moved  by  Mr.  Decow,  seconded  by  Mr.  McDougall, 

That  the  execution  held  by  the  county  against  the  estate 
of  the  late  A.  Love  be  considered  as  against  said  estate  only, 
and  not  against  the  executors  as  individuals.  Carried.” 

In  explanation  of  the  resolution  of  the  21st  June,  1861, 
it  may  be  stated  that  the  debt  for  which  the  judgment  of  the 
corporation  of  Elgin  was  obtained  was  originally  a debt  of 
the  late  Alexander  Love,  for  which  the  defendants,  the 
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Loves,  in  the  said  suit,  had  made  themselves  personally 
liable. 

On  the  21st  of  June,  1861,  the  county  clerk  trans- 
mitted to  the  attorney  for  the  corporation  of  the  county  of 
Elgin  in  their  said  suit  a copy  of  the  above  resolution  of 
the  20th  June. 

The  defendant  went  to  the  attorney  of  the  corporation 
when  he,  the  defendant,  was  about  advertising  lands  under 
the  several  executions  in  his  hands,  and  asked  him  if  he 
wished  defendant  to  advertise  under  the  writ  of  the 
county.  He  replied  that  defendant  need  not  advertise 
under  it.  Defendant  cannot  positively  state  what  reasons 
were  given  for  such  instructions.  Defendant  was  aware 
of  the  resolutions  passed  by  the  county  council.  This  was 
the  reason  for  his  going  to  the  attorney  for  instructions  as 
to  advertising.  Defendant  does  not  recollect  having  received 
any  previous  instructions. 

In  consequence  of  being  so  instructed,  an  advertisement 
of  the  sale  of  the  lands  of  said  McIntyre  was  sent  to  the 
official  gazette,  in  which  all  mention  of  the  said  execution 
in  favour  of  the  corporation  of  Elgin  was  omitted. 

A similar  advertisement,  omitting  the  said  execution  in 
favour  of  the  corporation  of  the  county  of  Elgin,  was  also 
sent  to  a local  paper.  After  the  insertion  of  this  advertise- 
ment in  three  weekly  issues,  defendant  was  instructed  by  the 
attorney  for  the  said  corporation,  on  behalf  of  the  corpora- 
tion of  Elgin,  to  advertise  upon  their  execution  also.  The 
defendant  thereupon  caused  a note  to  be  added  to  the 
advertisement  of  the  execution  of  the  corporation  of  Elgin, 
as  it  appears  annexed  (a).  No  change  was  made  in  the 
official  gazette.  The  parties  refer  the  court  to  the  gazette 
containing  such  advertisement. 

The  lands  of  the  said  McIntyre  were  sold  by  the  defen- 
dant as  sheriff,  on  the  9th  of  August,  1862. 

On  the  25th  of  August,  1862,  a resolution  was  passed  by 
the  council  of  the  county  of  Elgin,  as  follows  : — “ Moved  by 
Mr.  Gilbert,  seconded  by  Mr.  Laton,  That  this  council 
considers  Mr.  McIntyre’s  estate  holden  for  the  judgment 
obtained  in  favour  of  the  county  against  the  estate  of  the 
late  Alexander  Love  and  Archibald  McIntyre,  and  requires 
our  solicitor  to  claim  our  share  of  the  proceeds  of  the  late 
sale.  Carried.” 

(a)  The  advertisement  in  full  was  annexed  to  the  case.  The  note  added 
was  as  follows : — “ The  proceeds  of  the  above  sale  will  also  be  held  liable 
to  satisfy  a fi.  fa.  in  suit  the  Corporation  of  the  County  of  Elgin  v.  Archi- 
bald McIntyre  et  al. 
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The  proceeds  of  the  sale  of  Mr.  McIntyre’s  lands  were 
afterwards  paid  to  the  corporation  of  Elgin  upon  their  said 
execution,  they  indemnifying  the  defendant  in  so  doing. 

The  proceeds  of  the  sale  of  the  lands  of  the  defendants 
other  than  McIntyre  are  not  brought  in  question. 

Should  the  court  be  of  opinion  that  the  plaintiffs  are 
entitled  to  recover,  then  the  verdict  is  to  stand.  If  the 
court  be  of  opinion  that  under  the  circumstances  stated  the 
execution  in  favour  of  the  corporation  of  the  county  of  Elgin 
is  entitled  to  prevail  over  that  of  the  plaintiffs,  then  the  ver- 
dict is  to  be  reduced  to  the  sum  of  $48  ~.  The  court  to 
draw  inferences  in  the  same  manner  as  a jury. 

This  is  irrespective  of  the  sum  paid  into  court. 

Dated  15th  March,  1864.  C.  C.  Abbott , for  plaintiffs . 

C.  D.  Paul,  for  defendant. 

Abbott , for  the  plaintiffs. 

Robert  A.  Harrison,  contra. 

The  cases  cited  are  referred  to  in  the  judgment. 

Hagarty,  J. — The  plaintiffs  held  the  first  registered  judg- 
ment against  one  McIntyre  in  March,  1859,  but  no  execution 
against  lands  was  placed  in  the  sheriff’s  hands  till  May,  1861. 

The  county  of  Elgin  recovered  a judgment  subsequently 
to  the  plaintiffs,  but  their  fi.  fa.  lands  was  delivered  to  the 
sheriff  in  October,  1860,  prior  to  the  plaintiffs’  writ. 

It  was  admitted  on  the  argument,  that  on  the  authority 
of  Eowe  v.  Jarvis,  (18  C.  P.  497,)  followed  by  Eead  v.  Jar- 
vis, in  this  court,  (a)  the  plaintiffs  had  lost  their  priority  as 
against  the  writ  of  the  county ; but  they  contend  that  the 
latter  writ  having  been  stayed  by  the  county,  let  in  the  sub- 
sequent executions. 

We  are  not  told  with  precision  when  the  sheriff  was 
actually  notified  of  the  direction  to  stay  proceedings.  The 
case  states  that  the  sheriff  went  to  the  solicitor  when  he  was 
about  advertising,  and  that  he  was  aware  of  the  resolu- 
tions of  the  council,  and  on  that  account  asked  for 
instructions. 


(a)  Decided  last  term,  but  not  reported.  It  was  admitted  that  the  facts 
brought  it  within  the  decision  in  Rowe  v.  Jarvis,  and  judgment  was  given 
for  the  plaintiff  pro  forma  in  accordance  with  that  case,  conforming  to  the 
usual  practice. 
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The  first  advertisement  was  dated  sheriff’s  office,  May 
8th,  1662. 

We  may  infer  from  the  facts  related  that  the  sheriff 
possibly  knew  of  the  resolutions  some  time  before,  but  made 
no  formal  enquiry  until  he  was  about  advertising. 

Great  obscurity  rested  on  the  question  as  to  what  was  an 
inception  of  an  execution  against  lands,  until  the  passing  of 
the  Common  Law  Procedure  Act.  Sec.  268  provides  that 
the  advertisement  in  the  official  gazette  of  any  lands  for 
sale,  under  a writ  of  execution,  (giving  some  reasonably 
definite  description  of  the  lands  in  such  advertisement,) 
shall  be  deemed  a sufficient  commencement  of  the  execution, 
to  enable  the  same  to  be  completed  by  sale  and  conveyance 
after  the  writ  has  become  returnable. 

We  must  look  at  the  position  of  the  plaintiffs’  writ  at  the 
time  of  the  commencement  of  its  execution,  namely,  the 
publication  in  the  official  gazette,  and  its  then  relation  to 
the  county  of  Elgin’s  writ,  as  between  these  writs  the  ques- 
tion of  priority  arises. 

Proceedings  were  in  my  opinion  clearly  stayed  on  the 
county’s  writ  at  that  time,  and  as  against  the  plaintiffs’ 
execution  I think  its  priority  was  lost : that,  in  the  words 
of  some  of  the  cases,  the  county’s  writ  was  at  that  time  not 
a writ  in  the  sheriff’s  hands  to  be  executed : that,  as  was 
said  by  the  court  in  Hunt  v.  Hooper,  (12  M.  & W.  673,) 
“ The  countermand  of  the  execution  of  the  writ  was  equiva- 
lent to  its  withdrawal  at  the  time.” 

In  May,  1862,  when  the  sheriff  prepared  to  commence  the 
execution  of  the  writs  against  the  lands,  by  what  would  be 
somewhat  analogous  to  the  seizure  of  personal  property,  the 
plaintiffs  were  in  the  position  of  creditors  pressing  their 
legal  remedy,  while  their  present  antagonists,  the  county 
council,  so  far  from  adopting  the  same  course,  expressly 
desired  the  sheriff  not  to  advertise  under  their  writ. 

I cannot  distinguish  between  this  proceeding  and  a direc- 
tion to  stay  on  a writ  against  goods. 

The  law  is  very  fully  discussed  in  Hunt  v.  Hooper,  and 
also  in  Barker  v.  St.  Quintin,  in  the  same  volume,  p.  441. 
In  the  latter  case,  Lord  Abinger  says  : “ The  sheriff  is  an 
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officer  of  the  court,  but  the  court  appoints  him  to  do  the 
plaintiff  a service,  and  will  not  put  him  in  motion  unless  at 
the  instance  of  the  plaintiff.  It  is  the  plaintiff  who  is  the 
party  to  give  the  sheriff  notice  to  do  or  not  to  do  any  thing.” 

The  cases  shew  that  the  sheriff,  if  told  to  stay  on  a writ 
against  person  or  goods,  will  be  a trespasser  if  he  arrest  or 
seize  notwithstanding. 

The  judgment  of  this  court  in  Foster  v.  Smith  (13  U.  C. 
R.  250)  is  explicit  on  these  points.  I would  also  refer  to 
the  language  of  our  Court  of  Common  Fleas  in  Eowe  v. 
Jarvis,  in  speaking  of  the  withdrawal  of  a writ. 

I do  not  attach  any  weight  to  the  mere  omission  of  the 
county’s  writ  from  the  advertisement.  That  alone  would  be 
of  no  moment,  as,  in  the  language  of  the  Common  Pleas  in 
Rowe  v.  Jarvis,  “ the  seizure  and  sale  have  relation  to  all 
the  writs  then  in  the  sheriff’s  hands  to  be  executed.” 

It  is  true  that  in  this  case,  after  the  lands  had  been  for 
some  weeks  advertised,  and  before  sale,  the  sheriff  is  told  to 
proceed  under  the  county’s  writ,  but  I think  we  are  bound 
by  the  wholesome  principles  governing  the  priorities  of  exe- 
cution process  to  hold  the  county’s  writ  “ not  a writ  of  the 
sheriff’s  hands  to  be  executed”  between  the  time  of  the 
direction  to  stay  and  the  direction  to  proceed. 

I think  the  plaintiffs’  writ  entitled  to  priority  on  the  facts 
stated. 

I cannot  help  expressing  regret  that  the  expenses  of 
suitors  should  be  so  unnecessarily  increased  by  the  large 
amount  of  wholly  useless  matter  by  which  cases  of  this  kind 
are  sometimes  incumbered.  In  this  case  nearly  four  pages 
of  writing  are  devoted  to  a verbatim  copy  of  long  advertise- 
ments in  the  gazette,  quite  useless  to  the  discussion  or  de- 
cision. 

The  introduction  of  useless  documents,  besides  largely 
increasing  the  expense,  has  a tendency  to  increase  the  labour 
of  those  who  have  to  extract  the  required  facts  from  a per- 
plexing amount  of  writing. 

The  master  on  taxation  could,  if  required  by  the  parties, 
place  some  check  on  this  practice. 
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Draper,  C.  J. — I concur  in  the  judgment  just  delivered, 
and  entirely  agree  with  my  brother  Hagarty  in  his  remarks 
as  to  the  introduction  of  unnecessary  matter  in  the  case. 

Morrison,  J.,  concurred. 

Judgment  for  plaintiffs. 


Phcebe  Young  et  al  v.  James  Elliott  et  al. 

Will — Construction — Estate  in  fee  or  power  to  sell — Proof  of  title  by 
possession. 

Testator  appointed  his  wife  and  two  others,  “ trustees  of  my  property,  to 
be  held  in  trust  for  the  benefit  of  my  said  wife  and  children.”  He 
directed  that  they  should  hold  one  farm  for  the  use  of  his  daughters,  not- 
withstanding they  might  marry,  and  two  other  farms  for  any  child  born 
after  his  decease,  devised  his  homestead  to  his  eldest  son,  and  added,  “ I 
will  and  devise  that  the  500  acres  of  wild  land,”  describing  it,  “ to  be 
sold,  and  the  proceeds  to  be  divided  among  my  said  sons  and  daughters 
in  equal  proportions,  share  and  share  alike,  when  the  youngest  comes 
of  age.” 

Held,  that  the  trustees  took  a fee  in  the  wild  land,  not  a mere  power 
to  sell. 

Held , also,  that  the  evidence,  set  out  below,  was  insufficient  to  establish 
satisfactorily  a title  in  defendants  by  possession  ; and  that  there  was  less, 
if  any,  proof  that  the  grantee,  or  some  one  claiming  under  him,  was- 
aware  of  such  possession.  The  jury  having  found  in  their  favour,  a new- 
trial  was  therefore  granted,  with  costs  to  abide  the  event. 

Ejectment  for  lot  No.  10,  in  the  1st  concession  of 
Crowland.  Writ  issued  80th  September,  1863.  Defence 
by  Elliott  for  the  south  half,  aud  by  Misener  for  the  north 
half  of  the  lot. 

The  plaintiffs’  notice  of  title  was  under  a devise  from 
Peter  Misener,  by  his  will,  dated  23rd  of  October,  1838. 

The  defendant  Elliott’s  notice  of  title  was  by  length  of 
possession  in  himself  and  one  Jeremiah  Misener,  who  con- 
veyed the  south  half  to  him,  and  defendant  Misener’s  notice 
was  by  length  of  possession  in  himself  and  Jeremiah  Misener, 
who  conveyed  the  north  half  to  him. 

The  case  was  tried  at  Welland,  at  the  spring  assizes,  1864, 
before  Hagarty , J. 

There  was  sufficient  evidence  of  the  title  of  Peter  Misener, 
the  testator.  By  his  wTill,  dated  23rd  October,  1838,  (in 
which  year  he  died,)  he  appointed  the  three  plaintiffs  trustees 
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of  his  property,  to  be  held  in  trust  for  the  benefit  of  his  wife 
(herself  one  of  the  trustees)  and  children.  Then  he  gave  a 
farm  in  Willoughby  to  his  trustees,  to  have  and  to  hold  for 
the  benefit  of  his  two  daughters,  (named  in  the  will,)  to  be 
equally  divided  between  them  when  they  came  of  age ; the 
trustees  to  hold  this  farm  for  the  benefit  of  the  daughters, 
notwithstanding  their  covertures,  and  that  the  lands  “ shall 
be  their  own,  and  entailed  upon  them  and  their  children, 
should  they  marry  and  have  children,  for  ever,”  making 
other  dispositions  if  the  daughters  died  without  issue.  Then 
he  gave  to  his  son  William,  when  he  should  come  of  age, 
150  acres  of  the  homestead  farm  on  Chippawa  creek.  4th. 
He  gave  the  residue  of  the  homestead  to  his  eldest  son, 
Peter.  5th.  He  gave  to  his  son  Abraham  the  Neville  farm, 
in  Crowland,  consisting  of  250  acres.  6th.  He  wTilled  and 
devised  “that  the  500  acres  of  wild  land,  viz.,  100  acres  in 
the  township  of  Crowland,”  &c.,  &c.,  “ to  be  sold,  and  the 
proceeds  to  be  divided  among  my  said  sons  and  daugh- 
ters in  equal  proportions,  share  and  share  alike,  when  the 
youngest  comes  of  age. 

This  was  the  plaintiffs’  case,  to  which  it  was  objected  that 
the  will  did  not  pass  a fee  to  the  plaintiffs.  There  were 
other  objections  not  requiring  notice.  Leave  to  move  for  a 
nonsuit  was  reserved. 

The  defendants  then  went  into  evidence  to  shew  that  there 
had  been  a possession  adverse  to  the  plaintiffs  of  more  than 
twenty  years,  commencing  in  1842,  and  one  Matthews 
swore  that  shortly  after  the  testator’s  death  he  enquired 
about  this  lot  of  the  plaintiff  Cummings,  who  said  he  had 
taken  advice  as  to  recovering  this  lot,  and  was  advised 
against  it.  He  also  swore  that  shortly  after  the  death  of 
the  testator’s  father,  testator  said  it  was  Jeremiah’s  land, 
and  he  set  up  no  claim  to  it.  Another  witness  swore  that 
he  assisted  in  taking  timber  off  this  lot  in  1888  and  1839, 
under  Jeremiah  : that  the  testator  lived  just  across  the 
creek,  and  the  witness  had  no  doubt  knew  of  this.  Evi- 
dence in  reply  was  given  to  shew  that  the  actual  taking 
possession  of  this  lot  only  began  in  1845.  Upon  this  ques- 
tion the  learned  judge  presented  the  case  to  the  jury,  with 
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remarks  most  unfavourable  to  the  defence,  among  other 
reasons,  as  it  was  admitted  that  no  building  or  residence  was 
erected  on  it  until  within  twenty  years.  He  explained  also 
that  the  lot  being  unimproved  when  the  alleged  entry  into 
possession  took  place,  it  was  necessary  for  those  relying  for 
title  on  such  possession  to  shew  that  the  grantee  of  the 
Crown  or  the  person  claiming  under  him  had  knowledge  of 
the  same  being  in  the  actual  possession  of  Jeremiah  Misener, 
for  the  period  of  twenty  years  would  not  begin  to  run  until 
that  knowledge  was  obtained. 

The  jury  gave  a verdict  for  the  defendants. 

Sadleir  obtained  a rule  to  shew  cause  why  there  should 
not  be  a new  trial,  the  verdict  being  contrary  to  law  and 
evidence,  in  this,  that  the  defendants  gave  no  evidence  of 
possession  to  defeat  the  plaintiffs’  title,  and  the  verdict  being 
contrary  to  the  weight  of  evidence  and  the  judge’s  charge  ; 
and  for  misdirection,  in  not  telling  the  jury  that  there  was 
no  evidence  at  all  of  twenty  years’  undisturbed  possession 
of  the  premises. 

Ferguson  shewed  cause,  and  cited  Sugden  on  Powers,  8th 
ed.,  112,  118  ; Lancaster  v.  Thornton,  2 Burr.  1031  ; Doe 
Hampton  v.  Shotter,  8 A.  & E.  905  ; Creighton  v.  Chambers, 
6 C.  P.  282 ; Hopkins  v.  Brown,  10  U.  C.  B.  125. 

Burton , Q.C.,  supported  the  rule,  citing  Doe  Gillard  v. 
Gillard,  5 B.  & Al.  785;  Houston  v.  Hughes,  6 B.  & C.  408  ; 
Anthony  v.  Bees,  2 Cr.  & J.  78  ; Doe  Petit  v.  Benard,  6 U. 
C.  B.  501 ; Trent  v.  Hanning,  7 East,  97,  10  Yes.  500,  1 
Dow,  102 ; Cotton  v.  Wood,  8 C.  B.  N.  S.  568  ; Great 
Northern  B.  W.  Co.  v.  Bimell,  18  C.  B.  575  ; Dawes  v. 
Hawkins,  10  C.  B.  N.  S.  568. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

Unless  we  are  of  opinion  that  under  the  will  the  plaintiffs 
took  an  estate  in  this  land,  so  as  to  entitle  them  to  the  pos- 
session, it  would  be  idle  to  discuss  the  question  presented  by 
this  rule.  It  becomes  therefore  necessary  to  determine  first 
the  effect  and  operation  of  the  will. 

There  are  two  passages  upon  which  the  point  arises,  the 
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first  in  these  words  : “ I hereby  devise  and  will  as  follows : — 
Imprimis  I appoint  my  beloved  and  affectionate  wife  Phoebe 
Misener,  James  Cummings,  Esq.,  J.  P.,  of  Chippewa,  and 
Andrew  Neville,  of  Caistor,  as  trustees  of  my  property,  to  be 
held  in  trust  for  the  benefit  of  my  said  wife  and  children.” 
The  second,  “ Sixth,  1 will  and  devise  that  the  500  acres  of 
wild  land,  viz. : 100  acres  in  Crowland,”  &c.,  “ to  be  sold 
and  the  proceeds  to  be  divided  among,”  &c. 

If  this  second  passage  stood  alone  I should  feel  clear  that 
it  passed  no  estate,  but  only  created  a power.  Such  is  the 
conclusion  of  Lord  St.  Leonards  in  his  treatise  on  powers,  p. 
114,  thus  expressed:  u Upon  the  whole,  therefore,  the  analogy 
of  this  case”  (i.  e.  of  a devise  of  land  to  be  sold  by  executors) 
“ to  that  of  a devise  that  the  executors  shall  sell  the  land,  or 
that  the  land  shall  be  sold  by  the  executors,  as  well  as  the 
authorities,  seem  to  warrant  the  conclusion  that  even  a de- 
vise of  land  to  be  sold  by  his  executors , without  words  giving 
the  estate  to  them,  will  invest  them  with  a power  only,  and 
not  give  them  an  interest.”  In  this  conclusion  Mr.  Chance 
in  his  elaborate  treatise  on  powers,  coincides,  (sections  141 
to  170,)  collecting  and  commenting  on  the  leading  authori- 
ties. 

Then  it  is  necessary  to  go  back  to  the  first  clause,  and  as 
the  testator  appoints  trustees  of  his  property  to  be  held  in 
trust,  to  determine  whether,  apart  from  the  sixth  clause,  these 
words  will  not  give  a fee,  especially  when  taken  in  connexion 
with  the  trusts  and  purposes  set  out  in  the  will. 

In  Trent  v.  Hanning,  cited  by  Mr.  Burton  in  his  argu- 
ment in  support  of  the  rule,  the  testator  gave  to  his  widow 
£200  per  annum  in  addition  to  her  jointure,  (which  was 
secured  by  a term  out  ot  his  real  estates,)  his  debts  being 
previously  paid,  and  to  his  younger  children  £6000  each,  to 
be  paid  respectively  at  twenty-one,  and  he  appointed  three 
persons  uas  trustees  of  inheritance  for  the  execution  thereof.” 
The  court  held  that  by  these  words  he  plainly  meant  to  make 
them  trustees  of  his  estates  of  inheritance,  and  therefore  that 
they  took  an  estate  in  fee  in  remainder,  subject  to  the  term 
for  securing  the  wife’s  jointure.  Even  the  opinion  of  Law- 
rence, J.,  who  dissented  from  the  majority  of  the  court,  is 
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rested  in  part  at  least  on  reasons  not  applicable  to  the  pre- 
sent case. 

Looking  at  the  nature  of  some  of  the  trusts — as  that  the 
trustees  shall  hold  one  farm  for  the  sole  use  and  benefit  of 
his  daughters,  notwithstanding  they  might  marry ; at  a 
clause  in  the  will  subsequent  to  the  sixth,  by  which  the  tes- 
tator wills  and  devises  that  two  other  farms  shall  be  held  by 
the  trustees  for  the  use  and  benefit  of  any  child  born  after 
his  decease  within  the  natural  time,  as  well  as  at  the  gift 
and  bequest  to  his  eldest  son  of  the  homestead,  in  connexion 
with  the  words  appointing  the  trustees — I am  led  to  the  con- 
clusion that  they  took  a fee  in  the  lands  in  question,  and  not 
a mere  power  to  sell : — 

First,  because  of  the  words  : “ Trustees  of  my  property 
to  be  held  in  trust.”  The  word  property  as  used  in  this  will 
is  unrestricted  in  its  operation ; it  applies  to  the  estate  the 
testator  held  in  realty  as  well  as  personalty,  and  if  any  thing, 
when  coupled  with  the  words  that  follow,  “ to  be  held  in 
trust  for  the  benefit  of  my  wife  and  children,”  is  stronger 
than  the  expression  in  Trent  v.  Hanning.  Nor  do  I see,  in 
the  second  place,  what  effect  can  be  given  to  the  words  “to 
be  held  in  trust,”  if  the  trustees  took  a mere  power  ; and  the 
appointment  as  trustees  of  testator’s  property  will  cover  the 
500  acres  of  wild  land  as  well  as  any  other  real  estate  men- 
tioned in  the  will.  Lastly,  they  are  trustees  of  estates  in 
fee,  in  tail,  for  life,  and  depending  on  contingencies,  which, 
in  my  humble  judgment,  strongly  indicates  the  testator’s  in- 
tention to  give  them  the  fee  in  order  to  carry  out  the  trusts 
created. 

This  conclusion  makes  it  necessary  to  consider  the  rule  to 
set  aside  the  verdict.  I think  the  weight  of  evidence 
strongly  against  the  finding  of  the  jury,  and  that  it  would 
be  wrong  in  us  to  allow  the  defendants,  whose  asserted  title 
began  in  wrong,  to  defeat  the  trustees  for  the  benefit  of  the 
true  owner’s  children,  unless  their  case  is  sustained  by  clear 
and  satisfactory  proof.  Kow  the  acts  of  possession  relied 
upon,  and  which  are  said  to  have  taken  place  in  1S42  and 
4848  and  earlier,  are  of  too  dubious  a character  to  prevail, 
and  if  they  were  stronger  there  is  less  proof,  if  indeed  pro- 
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perly  speaking  there  be  any,  to  deprive  the  plaintiffs  and 
their  cestuis  que  trustent  of  the  protection  of  the  proviso  to 
the  17th  section  of  our  real  property  act  of  1884,  relative  to 
unimproved  lands ; and  further,  my  brother  Hagarty,  who 
tried  the  case,  thinks  the  verdict  unsatisfactory. 

There  must  therefore  be  a new  trial,  costs  to  abide  the 
event. 

Per  Cur. — Rule  absolute. 


Kelly  and  The  Corporation  of  the  City  of  Toronto. 

By-law — Markets — Sale  of  butcher's  meat — C.  S.  U.  C.,  ch.  54,  sec.  294, 
sub-secs.  7,  10. 

A by-law  enacting  “ that  no  butcher  or  other  person  shall  cut  up  or  expose 
for  sale  any  fresh  meat  in  any  part  of  the  city,  except  in  the  shops  or 
stalls  in  the  public  markets,  or  at  such  places  as  the  standing  committee 
on  public  markets  may  appoint;”  Held , good,  as  being  clearly  within 
the  powers  given  to  the  corporation. 

The  corporation  not  having  appeared  to  the  rule  to  quash  such  by-law,  it 
was  discharged  without  costs. 

Robert  A.  Harrison , during  last  term,  obtained  a rule  nisi 
to  quash  so  much  of  section  19  of  by-law  number  818  of  the 
Corporation  “Respecting  the  public  markets  and  weigh- 
houses,”  as  follows  : “ No  butcher  or  other  person  shall  cut 
up  or  expose  for  sale  any  fresh  meat  in  any  part  of  the  city, 
except  in  the  shops  or  stalls  in  the  public  markets,  or  at 
such  places  as  the  standing  committee  on  public  markets 
may  appoint,”  as  being  in  restraint  of  trade,  having  a 
tendency  to  create  a monopoly,  and  in  excess  of  the  powers 
conferred  by  law  upon  city  corporations. 

No  cause  was  shewn,  and  in  this  term  Harrison  moved 
absolute  and  supported  the  rule,  citing  Baker  and  the  Muni- 
cipal Council  of  Paris,  10  U.  C.  R.  621  ; Barclay  and  The 
Municipal  Council  of  Darlington,  11  U.  C.  R.  470,  12  U. 
C.  R.  86  ; Greystock  and  The  Municipality  of  Otonabee, 
lb.  458  ; Shaw  v.  Pope,  2 B.  & Ad.  468 ; Lockwood  v. 
Wood,  6 Q.  B.  88  ; Wiltshire  v.  Willet,  11  C.  B.  N.  S. 
240 ; Caswell  v.  Cook,  lb.  637  ; McKenzie  v.  Campbell,  1 
U.  C.  R.  241 ; Com.  Dig.  “ Trade  ” D.  4. 
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Draper,  C.J. — The  affidavit  of  the  complainant  or  rela- 
tor sets  forth  a differently  expressed  grievance  from  that 
stated  in  the  rule — namely,  that  butchers  and  others  not 
being  farmers  are  prohibited  from  selling  fresh  meat  in  any 
part  of  the  public  market , except  in  the  shops  and  stalls  in 
the  market : that  all  the  stalls  and  shops  for  selling  meat 
are  rented  and  occupied,  so  that  it  is  not  possible  to  procure 
one,  and  that  under  this  by-law  many  persons  have  been 
hindered  from  following  their  trade  as  butchers,  although 
there  is  abundant  space  therefor  in  said  public  market 
outside  the  shops  and  stalls. 

The  object  and  expectation,  therefore,  in  getting  this 
portion  of  the  by-law  quashed  is  to  enable  those  desirous  of 
so  doing  to  expose  meat  for  sale  in  some  portion  or  portions 
of  the  public  market  other  than  the  shops  and  stalls 
appointed  for  that  purpose. 

The  21st  section  of  the  by-law  contemplates  the  opening 
butchers’  shops  not  within  the  market,  but  not  less  than  six 
hundred  yards  distant  from  it.  (a) 

The  power  of  regulating  markets  is  expressly  given  by 
sub-section  7 of  section  294  of  the  Municipal  Institutions 
Act.  Regulation  must  of  necessity  include  the  appropria- 
tion of  one  or  more  parts  of  the  market  for  one  purpose, 
and  other  part  or  parts  for  other  purposes,  of  providing  for 
free  passage  through  the  market  being  kept  open  for  ready 
access  to  shops,  stalls  or  other  places  where  different  com- 
modities are  exposed  for  sale.  Sub-sec.  10  confers  authority 
for  regulating  the  place  and  manner  of  selling  and  weighing 
butcher’s  meat. 

We  think  that  the  section  of  the  by-law  moved  against  is 
clearly  within  the  powers  given  to  the  Corporation,  and 
unless  in  conforming  to  the  letter  they  have  gone  beyond 
the  spirit  of  the  act,  and  have  passed  a by-law  manifestly 
unreasonable  and  calculated  to  produce  injury  to  the  com- 
munity, we  should  not  interfere,  and  even  then  our  interfer- 

( a ) This  section  was  as  follows  : — “ No  butcher’s  shop,  or  any  shop  or 
place  to  cut  up  or  expose  for  sale  any  fresh  meat  in  the  city,  shall  be 
granted  to  be  opened,  kept  or  used,  which  is  not  in  a proper  public  market, 
or  which  is  less  than  six  hundred  yards  from  any  proper  public  market 
building  now  or  hereafter  to  be  established.” 
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ence  would  not  be  under  the  statute,  but  in  the  exercise  of 
out  common  law  jurisdiction. 

We  are  not  prepared  to  say  there  is  any  thing  unreason- 
able in  requiring  that  fresh  meat  shall  only  be  sold  in  the 
market  in  the  shops  and  stalls  provided  for  that  purpose, 
nor  is  it  at  all  established  that  the  accommodation  provided 
is  not  reasonably  sufficient  or  proportioned  to  the  wants  of 
the  general  community.  There  is  no  duty  on  the  Corpora- 
tion to  find  a stall  for  every  man  who  wants  to  set  up  as  a 
butcher,  and  that  trade  is  not  restricted  to  the  market  alone, 
as  it  may  be  carried  on  in  houses,  &c.,  not  within  six 
hundred  yards  of  any  of  the  public  markets. 

The  Corporation,  it  is  true,  have  offered  no  resistance  to 
this  rule,  but  it  is  incumbent  on  us  not  to  exercise  the 
statutory  authority  to  quash  by-laws  without  sufficient  cause. 
We  do  not  think  this  is  a case  calling  for  its  exercise,  and 
think  the  rule  should  be  discharged.  We  do  not  see  that 
the  Corporation,  not  appearing,  can  claim  any  costs. 

Eule  discharged,  without  costs. 


O’Rorke  v.  The  Great  Western  Railway  Company. 

Contract  to  carry — Special  conditions — Trover — Payment  into  court — Evidence 

of  conversion. 

Plaintiff  sent  some  cattle  from  Beachville  by  defendants’  railway,  signing  a 
paper  which  declared  that  he  undertook  all  risk  of  loss,  injury  or  dam- 
age, in  conveyance  and  otherwise,  whether  arising  from  the  negligence, 
default,  or  misconduct,  criminal  or  otherwise,  on  the  part  of  defendants 
and  their  servants.  He  was  told  by  the  station-master  that  he  would 
have  to  sign  these  conditions,  which  he  did  without  taking  time  to  read 
them.  To  an  action  for  negligence  in  the  carriage  of  the  cattle,  by  which 
five  of  them  were  killed,  defendants  pleaded  these  conditions,  which  the 
jury  found  that  the  plaintiff  had  signed. 

Held,  that  he  was  bound  by  them,  though  he  might  not  have  read  or  under- 
stood the  paper. 

Simons  v.  Great  Western  Railway  Co.,  2 C.  b.  N.  S.  620,  distinguished,  as 
being  founded  on  the  fraud  practised  on  the  plaintiff  to  induce  him  to 
sign. 

There  was  also  a count  in  trover  for  conversion  of  the  five  cattle,  as  to 
which  the  defendants  paid  into  court  $52,  being  the  price  for  which  they 
were  sold  by  defendants’  station-master  after  they  had  been  killed. 
Held,  that  such  payment  admitted  only  a cause  of  action,  not  the  par- 
ticular cause  sued  for,  and  that  the  evidence  proved  no  conversion  by 
defendants,  the  sale  not  being  the  ordinary  duty  of  a station-master. 

The  declaration  stated  that  the  plaintiff  delivered  to  the 
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defendants,  as  common  carriers,  eighteen  head  of  horned 
cattle,  to  be  safely  carried  and  conveyed  for  the  plaintiff  by 
defendants  from  Beachville  to  Toronto,  for  certain  reward, 
yet  the  defendants  so  carelessly  and  negligently  conducted 
themselves,  that  through  their  gross  carelessness,  neglect 
and  default,  five  of  the  cattle  were  wholly  lost  to  the  plain- 
tiff, and  the  residue  were  greatly  injured.  Second  count,  in 
trover,  for  five  head  of  cattle. 

Pleas. — 1.  Not  guilty. 

2.  That  defendants  did  not  receive  the  cattle  to  be  safely 
carried  in  manner  and  form  as  in  the  said  declaration 
alleged. 

3.  That  the  cattle  were  delivered  by  the  plaintiff,  and 
received  by  the  defendants,  to  be  carried  under  a special 
contract,  on  the  following  conditions:  that  the  plaintiff 
undertook  all  risk  of  loss,  injury,  damage,  and  other  con- 
tingencies in  loading,  unloading,  conveyance  or  otherwise, 
whether  arising  from  the  negligence,  default  or  misconduct, 
criminal  or  otherwise,  on  the  part  of  the  defendants  or  their 
servants;  and  that  the  defendants  did  not  undertake  to  for- 
ward the  animals  by  any  particular  train,  or  at  any  specified 
hour,  neither  were  the  defendants  responsible  for  the  delivery 
of  the  animals  within  any  certain  time,  or  for  any  particular 
market.  And  the  defendants  further  say,  that  the  injury  of 
the  cattle  in  the  first  count  mentioned  was  within  the  true 
intent  and  meaning  of  the  said  conditions,  and  is  part  of  the 
loss  so  agreed  to  be  borne  by  the  plaintiff,  and  not  any 
other  loss. 

4.  To  the  second  count,  the  defendants  brought  into 
court  $52. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas, 
and  as  to  so  much  of  the  third  plea  as  related  to  the  five 
head  of  cattle  alleged  to  have  been  wholly  lost,  he  took  issue 
thereon;  and  as  to  the  residue  of  the  third  plea,  and  to  so 
much  thereof  as  related  to  all  the  cattle  except  the  five  head 
wholly  lost,  he  demurred ; and  as  to  the  fourth  plea,  he 
claimed  more  than  $52. 

The  defendants  joined  issue  on  all  the  replications  of  fact, 
and  joined  in  demurrer. 
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The  trial  took  place  in  March  last,  at  "Woodstock,  before 
John  Wilson,  J. 

A witness  swore  he  was  present,  and  assisted  the  plaintiff 
in  shipping  from  eighteen  to  twenty-two  head  of  cattle,  large 
oxen  and  red  steers,  at  defendants’  station,  at  Beachville,  in 
October,  1868,  for  Toronto.  The  porter  said,  “We  can 
give  you  a box  car.”  The  plaintiff  objected,  and  said  it 
would  be  at  their  risk.  A box  car  was  used.  Near  the 
Princeton  station  one  of  the  cattle  was  observed  to  fall  off 
the  train.  On  examination,  the  door  of  the  box  car  was 
found  partly  open,  sufficiently  so  for  cattle  to  get  out,  and 
five  cattle  were  found  on  the  road.  Four  were  alive,  but 
seemed  badly  hurt,  the  fifth  was  dead. 

The  station  master,  whose  duty  it  was  to  remove  anything 
found  on  the  track,  asked  the  drover  to  take  charge  of  this 
animal,  but  he  refused.  They  buried  the  dead  animal,  after 
skinning  it.  The  four  living  cattle  were  sold  on  the  follow- 
ing morning  by  the  acting  station  master  for  $52,  which  two 
witnesses  swore  was  their  fair  value  in  their  then  condition, 
though  they  were  worth  $81  each  before  they  were  hurt.  A 
witness  was  called  to  shew  that  the  conductor  of  the  train 
had  taken  insufficient  precautions,  under  the  facts  proved, 
to  keep  the  cattle  safely  within  the  box  car. 

On  the  defence,  the  station  master  at  Beachville  proved 
that  the  plaintiff  signed  a paper  containing  the  conditions 
set  out  in  the  third  plea.  The  witness  told  the  plaintiff  he 
would  have  to  sign  the  conditions,  but  he  did  not  think  the 
plaintiff  looked  at  it  long  enough  to  read  it.  These  papers 
are  signed  in  duplicate,  one  by  the  drover,  which  is  kept  by 
the  company,  the  other  by  the  station  master,  which  is 
handed  to  the  shipper,  (a) 

The  learned  judge  told  the  jury  that  if  they  found  that 
the  plaintiff  signed  this  paper  their  verdict  ought  to  be  for 
the  defendants.  On  this  the  plaintiff’s  counsel  interposed, 
saying  the  jury  should  be  directed  that  if  the  contract 

(a)  These  conditions  were  in  print,  on  the  back  of  the  ticket  specifying 
the  number  of  cattle,  place  of  destination,  freight,  &c.  They  were  headed 
“ Conditions  of  carriage;’’  the  first  and  second  being  exactly  as  set  out 
in  the  third  plea.  At  the  foot  were  the  words,  “ I agree  to  the  above 
conditions,’’  signed  by  the  plaintiff. 
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was  not  read  by  the  plaintiff  or  explained  to  him,  or  if  he  had 
not  the  opportunity  of  reading  it,  or  time  to  read  it,  they 
should  find  it  was  not  his  contract ; and  that  there  was  evi- 
dence on  the  second  count.  The  learned  judge  then  told 
the  jury  that  he  saw  no  evidence  of  conversion  by  the  com- 
pany, selling  the  cattle  not  being  the  ordinary  duty  of  a 
station  master ; but  even  if  he  had  authority,  the  evidence 
given  for  the  plaintiff  shewed  that  the  value  of  the  goods 
when  converted  was  the  sum  paid  into  court. 

The  jury  found  for  the  plaintiff  on  the  first  count,  with 
$103  damages,  and  assessed  one  shilling  on  the  demurrer, 
and  for  the  defendants  on  the  second  count ; and  they  said 
they  found  that  the  plaintiff  signed  the  contract.  The 
defendants’  counsel  thereupon  asked  the  learned  judge  to 
enter  the  verdict  for  the  defendants  on  the  second  and  third 
issues.  This  was  objected  to  on  behalf  of  the  plaintiff,  and 
it  was  left  to  the  court  to  direct  what  should  be  done  on  this 
finding. 

Anderson  obtained  a rule  nisi  to  enter  the  verdict  for  the 
defendants  on  the  second  and  third  issues,  or  for  a new  trial 
on  the  law  and  evidence. 

Fletcher  shewed  cause,  referring  to  Simons  v.  The  Great 
Western  Eailway  Co.,  26  L.  J.  C.  P.  25,  as  to  the  signature  of 
the  paper  by  the  plaintiff,  and  to  Perren  v.  Monmouthshire 
Eailway  Co.,  22  L.  J.  C.  P.  162,  as  to  the  count  in  trover. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  case  of  Simons  v.  The  Great  Western  Eailway  Co. 
is  reported  in  2 C.  B.  N.  S.  620.  There  the  defendants — to 
prove  their  plea,  that  goods  of  the  plaintiff,  for  damage  to 
which  they  were  sued,  were  carried  subject  to  a special  con- 
tract, whereby  they  were  declared  not  answerable  for  any 
loss  or  damage — put  in  a paper  signed  by  the  plaintiff,  which 
contained  sufficient  to  sustain  their  plea.  But  the  plaintiff 
proved  that  when  asked  by  a clerk  of  the  defendants,  at  the 
time  the  goods  were  delivered  at  the  defendants’  warehouse, 
to  sign  this  paper,  he  expressed  unwillingness,  as  he  could 
not  see  to  read  it,  on  which  the  clerk  said  it  was  of  no  con- 
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sequence,  that  the  signature  was  a matter  of  form  ; and 
that  the  plaintiff,  relying  on  that  assurance,  signed  the 
paper.  On  these  facts  it  was  left  to  the  jury  to  say  whether 
the  goods  were  to  be  carried  by  the  defendants  on  a special 
contract.  They  found  they  were  not,  and  the  court  held 
they  were  warranted  in  their  finding. 

In  the  present  case  it  does  not  appear  that  the  plaintiff 
made  any  objection  to  sign  the  paper,  nor  that  the  defend- 
ants’ station  master  made  any  representation  to  him  of  its 
nature  or  contents,  in  reliance  on  which  he  did  sign  it.  He 
was  told  he  would  have  to  sign  it,  though  no  consequence  of 
his  refusing  was  stated,  but  it  might  be  inferred  that  he 
would  understand  his  cattle  would  not  be  carried  unless  he 
did  sign  it.  We  should  fear  it  would  be  a dangerous  doc- 
trine to  establish,  that  if  a man,  without  any  misrepresenta- 
tion to  influence  him,  or  misleading,  chooses  to  put  his 
signature  to  a paper  which  he  is  told  contains  the  conditions, 
referring  obviously  to  the  carrying  his  goods,  without  taking 
time  to  read  it,  or  making  any  enquiry  to  ascertain  its  con- 
tents, he  might  afterwards  avoid  the  effect  of  his  signing  it, 
by  setting  up  that  he  had  not  time  to  read  it,  or  did  not 
understand  it. 

We  take  the  decision  just  referred  to  to  be  founded  on 
the  fraud  practised  on  the  plaintiff  to  induce  him  to  sign, 
though  he  objected.  Here  we  see  no  pretence  for  attributing 
fraud,  nor  any  reason  for  allowing  the  plaintiff'  to  set  up  his 
own  hurry  in  signing,  if  in  fact  he  did  not  understand  that 
he  was  signing  conditions  affecting  his  contract  to  carry,  as 
a reason  why  he  should  not  be  bound  by  them.  The  jury 
have  found  for  the  plaintiff,  contrary  to  the  original  direc- 
tion of  the  learned  judge,  finding  also  that  the  plaintiff  did 
sign  the  paper,  a finding  which,  if  it  means  any  thing,  must 
mean  that  he  knew  what  he  was  doing. 

As  to  the  point  raised  for  the  plaintiff  on  the  count  in 
trover,  it  appears  to  be  settled  by  the  language  of  Jervis , C. 
J.,  in  delivering  the  judgment  of  the  court  in  Perren  v.  The 
Monmouthshire  Kailway  company,  as  reported  in  11  C.  B. 
865.  “We  think  that  where,  in  an  action  of  tort,  the 
declaration  is  general  and  unspecific,  the  payment  of  money 


432  queen’s  bench,  easter  term,  27  vie.,  1864. 

into  court,  though  it  admits  a cause  of  action,  does  not  admit 
the  cause  of  action  sued  for  ; and  that  the  plaintiff  must  give 
evidence  of  the  cause  of  action  sued  for,  before  he  can  have 
larger  damages  than  the  amount  paid  into  court.”  Here 
the  count  in  trover  is  general  and  unspecific,  and  the  defen- 
dants, consequently,  by  the  payment  of  money  into  court, 
have  not  admitted  the  particular  conversion  of  the  particular 
cattle  of  which  the  plaintiff  complains,  nor  does  the  evidence 
bring  such  conversion  home  to  the  defendants,  for  the  reason 
given  by  the  learned  judge  at  the  trial.  The  finding  of  the 
jury  for  the  defendants  on  the  second  count  is  not  therefore 
contrary  to  law  or  evidence,  and  it  need  not  affect  our 
disposal  of  the  defendants’  rule,  which  in  our  opinion  should 
be  made  absolute  to  enter  a verdict  for  the  defendants  on 
the  second  and  third  issues,  upon  the  leave  reserved. 

We  refer,  also,  to  the  very  late  case  of  Stewart  v.  The 
London  and  North  Western  R.  W.  Co.,  (10  L.  T.  Rep.  N. 
S.  802,  Ex.) 

Rule  accordingly. 


Mottashed  v.  Read. 

23  Vic.,  ch.  17 — Contract  relating  to  elections — Pleading. 

Declaration,  for  hire  of  horses  and  carriages,  and  provisions  furnished. 
Plea,  that  the  alleged  debt  was  contracted  for  and  on  account  of  spirituous 
liquors  and  other  refreshments  furnished  by  the  plaintiff  to  defendant,  and 
his  friends  and  supporters,  during  a parliamentary  election,  at  which 
election  the  defendant  was  a candidate,  and  for  work  and  services  per- 
formed, and  for  provisions  and  materials  provided,  by  the  plaintiff  for 
the  defendant  as  a candidate  at  and  during  said  parliamentary  election, 
contrary  to  the  law  and  statutes  in  such  case  made  and  provided. 

Held,  on  demurrer,  affirming  the  judgment  of  the  County  Court,  a good  plea. 

The  declaration  was  for  goods  bargained  and  sold,  for 
money  paid,  money  had  and  received,  for  the  hire  of  horses 
and  carriages  by  the  plaintiff  let  to  hire  to  the  defendant 
at  his  request,  for  food,  drink  and  provisions  furnished  by 
the  plaintiff'  to  the  defendant,  his  servants  and  agents,  at  the 
defendant’s  request,  and  on  accounts  stated. 

Defendant  pleaded  that  the  alleged  debt  was  contracted 
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for  and  on  account  of  spirituous  liquors  and  other  refresh- 
ments furnished  by  the  plaintiff  to  the  defendant,  and  his 
friends  and  supporters,  during  a parliamentary  election,  at 
which  election  the  defendant  was  a candidate,  and  for  work 
and  services  performed,  and  for  provisions  and  materials 
provided  by  the  plaintiff  for  the  defendant  as  a candidate  at 
and  during  said  parliamentary  election,  contrary  to  the  law 
and  statutes  in  such  case  made  and  provided. 

To  this  plea  the  plaintiff  demurred,  on  the  grounds, 
1st.  That  it  states  no  knowledge  on  the  part  of  the  plain- 
tiff that  the  defendant  was  a candidate.  2nd.  That  refresh- 
ments furnished  to  the  defendant  would  be  recoverable. 

Judgment  was  given  for  the  defendant  on  this  demurrer, 
and  the  plaintiff  appealed. 

S.  Richards,  Q.  C.,  for  the  appellant.  Diamond  contra. 
Luke  v.  Perry,  12  C.  P.  424 ; 23  Vic.,  ch.  17,  sec.  6 ; 
Consol.  Stat.  C.,  ch.  6,  secs.  76,  81,  were  referred  to. 

Hagarty,  J. — This  plea  is  drawn  so  loosely  and  with  so 
little  precision  that  it  occasions  some  doubt  in  my  mind. 
My  first  impression  was  that  it  was  bad.  But  further 
reflection  induces  me  now  to  hold  that  it  comes  sufficiently 
within  the  statute.  I think  a debt  contracted  for  liquors, 
&c.,  furnished  to  defendant,  his  friends  and  supporters, 
during  a parliamentary  election  at  which  he  was  a candi- 
date, and  work,  services,  materials,  &c.,  provided  for  him  as 
sl  candidate  at  and  during  such  election,  must  be  held  to  be 
matters  in  some  way  “ referring  to,  arising  out  of,  or  depend- 
ing upon  a parliamentary  election .” 

I think  the  appeal  must  be  dismissed  with  costs. 

Per  Cur. — Appeal  dismissed. 
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Swan  and  Walker  v.  Scott. 

Medical  men — Partnership. 

The  plaintiffs,  S.  and  W. — S.  being  a licensed  medical  practitioner,  and  W. 
an  apothecary — purchased  the  good-will  of  defendant’s  practice  as  a 
medical  man  at  I.,  defendant  agreeing  not  to  practise  within  eight  miles 
of  that  place.  In  an  action  on  this  agreement, 

Held,  that  there  was  nothing  illegal  in  the  plaintiffs  entering  into  partner- 
ship, that  no  intention  could  be  inferred  that  W.  should  practise  physic 
contrary  to  the  statute,  and  that  the  fact  of  his  not  being  licensed  could 
therefore  form  no  defence. 

Declaration.  — First  count.  — For  that  the  defendant 
heretofore,  and  at  the  time  of  his  promise  in  this  count 
mentioned,  was  a physician,  surgeon  and  accoucheur,  and 
general  medical  practitioner,  and  carried  on  and  practised 
the  profession  of  a physician,  surgeon,  accoucheur  and 
general  medical  practitioner,  at  Ingersoll,  in  the  county  of 
Oxford,  and  had  carried  on  such  business  and  practice 
for  some  time  previously,  and  the  plaintiffs  were  also 
medical  men ; and  in  consideration  that  the  plaintiffs  would 
purchase  from  the  defendant  certain  furniture  and  medicines 
of  the  defendant  for  the  price  or  sum  of  $100,  and  also 
would  pay  the  defendant  $800  for  the  good-will  of  the  said 
business,  (such  payments  to  be  made  either  in  cash  or 
approved  security  payable  within  four  years  therefrom  at  the 
rate  of  $100  per  year,  with  interest  at  the  rate  of  eight  per 
cent,  per  annum),  the  defendant  sold  to  the  plaintiffs  and  tlio 
plaintiffs  bought  from  him  the  said  furniture  and  medicines, 
and  said  good-will  of  his  said  business,  and  did  promise  and 
agree  to  and  with  the  plaintiffs  to  assist  and  forward  their 
interests  as  such  medical  men  as  much  as  lay  in  his  power 
for  a few  weeks,  and  also  that  he,  the  defendant,  would  not 
at  any  time  thereafter  locate  himself  within  eight  miles  of 
Ingersoll,  nor  practice  his  said  business  or  profession  of 
physician,  surgeon  or  accoucheur,  within  eight  miles  of 
Ingersoll  aforesaid,  the  same  being  a reasonable  limit  in 
that  behalf.  And  thereupon  the  plaintiffs  did  purchase  from 
the  defendants  the  said  furniture,  medicines  and  good-will, 
for  the  price  and  on  the  terms  aforesaid  ; and  all  conditions 
or  things  which  were  or  are  a condition  precedent  to  the 
right  of  the  plaintiffs  to  maintain  this  action  had  happened 
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before  the  commencement  of  this  suit.  Yet  the  defendant 
afterwards,  and  before  the  commencement  of  this  suit,  broke 
his  said  promise  in  this,  that  he  did  locate  himself  within 
eight  miles  of  Engersoll  aforesaid,  and  resumed  and  carried 
on  his  said  business  and  practise  of  physician,  surgeon  and 
accoucheur,  at  Ingersoll  aforesaid,  and  at  divers  places 
within  eight  miles  of  Ingersoll  aforesaid,  contrary  to  his 
said  agreement.  By  means  whereof  the  plaintiffs  have 
been  and  are  greatly  injured  in  their  said  business,  and 
have  lost  great  profits  which  they  would  have  derived  but 
for  the  said  breach  of  his  said  promise  by  the  defendant. 

The  second  count  stated  that  the  plaintiff  Levi  H.  Swan 
was  a medical  man  duly  licensed  to  practise  physic,  surgery 
and  midwifery,  in  Upper  Canada,  and  the  plaintiff  Isaac 
Ralph  Walker  was  an  apothecary,  chemist,  druggist,  and 
medical  man ; and,  after  setting  out  the  contract  as  before,, 
alleged  that  the  plaintiff  Levi  H.  Swan  entered  upon  the 
practice  of  the  said  profession  of  physic,  &c.,  at  Ingersoll 
aforesaid,  and  was  deriving,  and  but  for  defendant’s  wrong;- 
ful  act  would  have  continued  to  derive  great  profits  there- 
from, in  which  profits  the  plaintiff  Isaac  Ralph  Walker  was 
interested,  he  being  entitled  to  a share  thereof — averring  a. 
breach  as  in  the  first  count. 

Third  plea , that  the  plaintiff  Isaac  Ralph  Walker  was  not 
nor  is  he  licensed  or  otherwise  authorised  by  law  to  practise 
physic,  surgery  or  midwifery,  in  Upper  Canada. 

The  plaintiff  having  demurred  to  this  plea,  defendant 
joined  in  demurrer,  and  gave  notice  of  the  following  excep- 
tions to  the  declaration  : — 

As  to  the  first  count,  that  it  is  not  alleged  that  the  plain- 
tiffs are  licensed  or  authorised  by  law  to  practise  as 
physicians,  surgeons  or  accoucheurs,  in  Upper  Canada : — - 
that  it  is  not  alleged  that  the  plaintiffs  ever  practised  or 
attempted  or  intended  to  practise  as  physicians,  surgeons 
or  accoucheurs  : — that  the  alleged  agreement,  being  in 
restraint  of  the  exercise  of  a profession  useful  to  the  public,, 
is  illegal,  unless  made  for  the  purpose  of  enabling  the  plain- 
tiffs to  practise  the  same  profession,  but  no  such  purpose  is 
alleged.  And  as  to  the  second  count,  that  it  is  not  alleged 
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that  the  plaintiff  Walker  was  licensed  or  authorised  by  law 
to  practise  physic,  surgery  or  midwifery  in  Upper  Canada, 
and  it  is  not  shewn  that  the  alleged  agreement  could  legally 
be  made  with  the  said  Walker,  yet  it  is  alleged  that  it  was 
made  and  that  it  is  attempted  to  be  enforced  for  his  benefit. 

S.  Richards,  Q.C.,  for  the  demurrer,  cited  Consol.  Stats. 
C.,  ch.  40,  secs.  12,  14 ; Sterry  v.  Clifton,  9 C.  B.  110  ; 
Elves  v.  Crofts,  10  C.  B.  241;  Turner  v.  Reynell,  8 L.  T. 
Bep.  N.  S.  281,  9 Jur.  N.  S.  1077 ; Pemberton  v.  Yaughan, 
10  Q.  B.  87 ; Hitchcock  v.  Coker,  6 A.  & E.  438. 

C.  S.  Patterson,  contra,  cited  Williams  v.  Jones,  5 B.  & 
C.  108 ; Biggs  v.  Lawrence,  3 T.  R.  454  ; Chitty  on 
Contracts,  603. 

Draper,  C.J. — I am  of  opinion  the  plaintiffs  should 
have  judgment  on  these  demurrers.  If  the  defendant  had 
made  the  agreement  with  Swan  alone  I do  not  perceive  any 
ground  on  which  we  could  declare  it  to  be  void,  and  the 
case  of  Turner  et  al.  v.  Raynall,  (9  Jur.  N.  S.  1077,)  cited 
in  argument,  satisfies  me  that  Walker  being  also  a party  to 
it  does  not  affect  its  validity.  See  also  Scott  v.  Miller, 
(5  Jur.  N.  S.  858.)  There  is  no  illegality  in  Swan,  who 
is  a licensed  medical  practitioner,  entering  into  partner- 
ship with  Walker,  who  is  an  apothecary  and  chemist,  and 
it  is  not  to  be  inferred  from  the  agreement  that  it  was  in 
the  contemplation  of  any  of  the  parties  that  Walker  should 
practise  physic  contrary  to  the  statute. 

It  cannot  therefore  be  necessary  that  Walker  should  have 
been  a licensed  practitioner,  and  then  the  third  plea  is  bad. 

I have  heard  no  argument,  and  have  seen  no  authority, 
which  in  my  judgment  sustains  either  of  the  exceptions  to 
the  declaration. 

Per  Cur. — Judgment  for  plaintiffs  on  demurrer. 
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Hamilton  y.  The  Montreal  Assurance  Company. 

Marine  insurance — Provision  for  survey — Construction. 

The  declaration  on  a marine  policy  set  out,  as  among  its  provisions,  that  a 
regular  survey  should  be  held  as  soon  after  an  accident  as  possible  by 
competent  persons  mutually  chosen,  &c.,  and  when  a vessel  after  survey 
should  be  found  capable  of  being  repaired  and  made  as  good  as  she  was 
prior  to  the  accident,  no  abandonment  would  be  allowed  without  the 
consent  of  the  defendants : that  she  should  be  sound  and  seaworthy, 
and  well  manned  and  found,  and  if  on  a regular  survey  she  should  be 
declared  and  found  unseaworthy  on  account  of  being  unsound  or  rotten, 
or  incapable  of  prosecuting  her  voyage  on  the  same  account,  then  the 
assurers  should  not  be  bound  to  pay  any  thing.  Plaintiffs  then  alleged 
a total  loss,  for  which  they  sought  to  recover. 

Defendants  pleaded  that  no  such  regular  survey  was  held  as  required  by 
the  proviso  set  out  in  the  declaration,  although  the  vessel  was  at  the 
time  of  the  accident,  and  of  commencing  this  suit,  above  water,  and  was 
a proper  subject  of  survey,  and  they  were  willing  to  choose  a surveyor. 
Held,  on  demurrer,  plea  good,  for  that  the  provision  for  a survey  was  not 
confined,  as  plaintiffs  contended,  to  the  case  of  a partial  loss ; and  on 
this  declaration  the  plaintiffs  could  have  recovered  for  that,  as  well  as 
for  a total  loss. 

The  plaintiffs  declared  upon  a policy  of  insurance  made 
by  defendants  on  the  19th  of  June,  1863,  for  $4000,  upon 
the  schooner  Christina , to  navigate  between  Chicago  and 
Quebec,  from  the  16th  of  June,  until  the  30th  of  November, 
1863. 

After  setting  out  other  parts  of  the  policy  not  material 
to  the  decision,  the  declaration  proceeded  to  state  as 
among  its  provisions,  “ and  provided  further,  that  a regular 
survey  be  held  as  soon  after  an  accident  as  possible,  by 
competent  persons  mutually  chosen  by  the  owner  or 
master,  and  by  an  agent  or  other  person  appointed  by 
said  defendants,  the  surveyors  to  be  required  to  dis- 
criminate between  those  defects  that  had  arisen  from  the 
perils  of  the  navigation  and  those  from  wear  and  tear,  the 
first  only  to  be  made  good,  subject  to  the  usual  deduction  in 
such  cases.  And  when  a vessel  after  survey  shall  be  found 
capable  of  being  repaired  and  made  as  good  as  she  was 
prior  to  the  accident,  no  abandonment  would  be  allowed 
without  the  consent  of  the  defendants.  And  it  was  further 
agreed  in  and  by  said  policy,  and  as  a condition  thereof, 
that  the  said  vessel  at  all  times  during  the  continuance  of 
the  said  policy  should  be  sound  and  seaworthy,  and  be  well 
manned,  and  found  with  anchors,  cables,  rigging,  tackle  and 
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apparel,  also  in  all  other  things  and  means  necessary  and 
proper  for  the  safe  navigation  thereof ; and  if  on  a regular 
survey  she  should  be  declared  or  found  unseaworthy  on 
account  of  being  unsound  or  rotten,  or  incapable  of  prose- 
cuting her  voyage  or  trip  on  account  of  being  unsound  or 
rotten,  then  the  assurers  should  not  be  bound  to  pay  the 
amount  insured  by  said  policy  or  any  part  thereof.  And 
the  plaintiffs  say  that  they,  the  said  plaintiffs,  at  the  time 
of  making  said  policy  were,  and  from  thence  continually 
afterwards,  until  and  at  the  time  of  the  loss  of  the  said 
schooner  as  hereafter  mentioned,  were  interested  in  the 
said  vessel  and  rigging  and  apparel  to  the  amount  insured 
thereon.  And  the  plaintiffs  further  say  that  afterwards, 
while  she  was  proceeding  on  a voyage  from  Fort  Erie  to 
Toronto,  and  during  the  continuance  of  the  said  risk,  the 
said  schooner  and  premises  were  by  perils  so  insured 
against  stranded,  disabled  and  wholly  lost ; and  all  con- 
ditions were  fulfilled,  and  all  things  happened,  and  all 
times  elapsed,  and  all  acts  were  done  and  notices  given  by 
the  plaintiffs,  necessary  to  entitle  the  plaintiffs  to  maintain 
this  action,  and  nothing  happened  or  was  done  to  prevent 
them  from  maintaining  the  same;  yet  the  plaintiffs  say 
that  the  defendants  have  broken  the  covenant  in  this,  that 
they  have  not  paid  the  said  sum  of  $4000  out  of  the  capital 
stock  and  funds  of  the  said  company  to  the  plaintiffs,  and 
the  same  is  wholly  due  and  unpaid.” 

Second  Plea. — That  no  such  regular  survey  was  held  as 
is  required  by  the  proviso  set  out  in  the  said  declaration, 
although  the  said  vessel  was  at  the  time  of  the  accident,  and 
at  the  time  of  the  commencement  of  this  suit,  above  water, 
and  was  a proper  subject  of  survey,  and  although  the 
defendants  were  always  ready  and  willing,  by  their  agents 
or  other  person  appointed  by  them,  to  choose  a competent 
}3erson  in  pursuance  of  the  said  proviso,  to  act  as  surveyor 
on  the  part  and  behalf  of  the  defendants. 

To  this  plea  the  plaintiffs  demurred,  on  the  grounds  : — 
1.  That  the  plea  is  no  answer  to  the  breach  laid,  namely, 
that  the  vessel  was  wholly  lost  and  abandoned,  a survey 
being  requisite  only  when  average  or  partial  loss  is  claimed  : 
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2.  That  on  the  assumption  that  a survey  was  requisite  the 
plea  is  bad,  in  not  stating  that  a survey  was  possible,  in 
terms  of  the  policy,  at  any  time  after  the  accident  or  loss 
or  abandonment. 

3.  In  not  stating  that  the  defendants  had  appointed  a 
competent  person  to  make  survey  and  given  notice  thereof 
to  the  plaintiff. 

Head,  Q.C.,  McMahon  with  him,  for  the  demurrer,  cited 
King  v.  Walker,  9 L.  T.  Kep.  N.  S.  259  ; Sunderland  Marine 
Ins.  Co.  v.  Kearney,  16  Q.  B.  987  ; Tallis  v.  Tallis,  1 E.  & 
B.  391,  398  ; Gould  v.  Webb,  4 E.  & B.  933  ; Potts  v.  Plun- 
kett, 9 Ir.  C.  L.  Bep.  290;  Lawrenson  v.  Hill,  10  Ir.  C.  L. 
Bep.  177 ; King  v.  Western  Assurance  Co.  7 C.  P.  300. 

Jellett  contra. 

Hag  arty,  J.,  delivered  the  judgment  of  the  court. 

As  we  read  the  policy  set  out  in  the  declaration,  we  can- 
not say  that  the  provision  for  a survey  being  had  “ as  soon 
as  possible  after  an  accident  ” applies  only  to  a partial  and 
not  to  a total  loss. 

The  clause  goes  on  to  provide  that  when  a vessel  after 
survey  should  be  found  capable  of  being  repaired,  &c.,  &c., 
no  abandonment  would  be  allowed  without  defendants’  con- 
sent ; agan,  “ if  on  regular  survey  should  be  declared  unsea- 
worthy on  account  of  being  unsound  or  rotten,  or  incapable 
of  prosecuting  her  voyage  on  account  of  being  unsound  or 
rotten,  then  the  assurers  should  not  be  bound  to  pay  the 
amount  insured  by  said  policy,  or  any  part  thereof.”  This 
latter  clause  would  point  to  a very  probable  case,  where 
after  an  accident  the  assured  would  be  anxious  to  abandon. 

The  declaration  avers  that  the  ship  was  “ stranded,  dis- 
abled, and  wholly  lost.” 

The  plea  demurred  to  avers  that  no  regular  survey  was 
had,  though  the  vessel  was  at  the  time  of  the  accident,  and 
at  the  commencement  of  the  suit,  above  water,  and  was  a 
proper  subject  of  survey. 

The  chief  objection  urged  to  the  plea  fails,  if  the  clause 
as  to  survey  be  not  restricted  to  the  case  of  a mere  partial 
loss. 
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On  this  declaration  the  plaintiffs  could  have  recovered  for 
a partial  loss  as  well  as  for  a total  loss. 

In  a recent  case  of  King  v.  Walker,  (9  Jur.  N.  S.  1157,. 
9 L.  T.  Rep.  N.  S.  259,)  on  a valued  policy  setting  out  a 
total  loss,  the  plea  set  up  a fraudulent  concealment  of  un- 
seaworthiness. Bramwell,  B.,  on  argument  of  a rule,  after 
verdict  for  plaintiff  as  for  a total  loss,  with  leave  to  move  to> 
reduce  it  to  afpartial  loss,  says,  “ There  was  no  traverse  of 
a total  loss,  hut  a plea  of  fraud.  The  first  question  was 
whether  such  plea  admitted  a total  loss.  We  are  of  opinion 
that  such  a plea  does  not  admit  that  there  was  a total  loss* 
even  in  the  case  of  a valued  policy.  It  is  not  necessary  to  go> 
very  elaborately  into  it,  but  a plea  never  admits  more  than 
must  have  been  proved  if  the  allegation  supposed  to  have 
been  admitted  had  been  traversed.  If  this  allegation  had 
been  traversed  the  plaintiffs  would  be  entitled  to  recover 
upon  proof  of  a partial  loss  only ; therefore  nothing  more 
than  a partial  loss  is  admitted,  and  consequently  that- 
point  fails  the  plaintiff.”  (a) 

This  case  appears  to  us  to  be  fatal  to  the  plaintiffs’  con- 
tention. 

We  think  the  defendants  are  entitled  to  our  judgment. 

Judgment  for  defendants  on  demurrer. 


(a)  See  Tay.  Ev.  4th  Ed.,  sec.  219. 
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Craig  et  al.  y.  Corcoran. 

Advances  on  wheat  consigned  to  plaintiff  in  N.Y.  for  sale  in  England — Action 
for  excess  of  advances  above  proceeds — Evidences  of  sales  and  expenses. 

Plaintiffs,  being  commission  merchants  in  New  York,  received  from  defen- 
dant a quantity  of  wheat,  with  instructions  to  ship  it  to  Liverpool  for 
sale  there,  not  limiting  them  as  to  price  nor  directing  the  employment 
of  any  particular  agent ; and  they  made  advances  upon  it,  which  as 
they  alleged  exceeded  the  net  proceeds  of  the  sales,  one  cargo  having 
realized  more  than  the  advances,  the  other  two  cargoes  much  less.  In 
an  action  brought  to  recover  the  excess  thus  advanced,  the  plaintiffs 
proved  that  they  had  mailed  to  defendant  the  account  sales  received 
by  them  from  their  Liverpool  agents,  with  an  account  between  plaintiffs 
and  defendants  founded  upon  them,  and  that  the  account  sales  were 
afterwards  seen  in  his  possession ; and  evidence  was  given  that  the 
wheat  was  in  a bad  condition  when  shipped,  as  defendant  knew ; that 
the  prices  realized  were  what  might  have  been  expected,  and  the  charges 
such  as  were  usual.  It  appeared  also  that  part  of  the  wheat  belonged  to 
one  J.,  and  that  on  receiving  the  first  account  sales,  shewing  a profit,  the 
defendant  had  settled  with  him.  This  cargo  however  had  not  been  con- 
signed to  the  same  agents  as  the  other  two.  The  jury  having  found 
for  the  plaintiffs, 

Held,  that  the  evidence  was  not  sufficient  to  shew  the  price  for  which  the 
wheat  was  sold,  nor  the  amount  of  charges  connected  with  the  sales ; and 
a new  trial  was  therefore  granted,  with  costs  to  abide  the  event. 

Declaration. — For  work  done  by  plaintiffs  as  brokers, 
commission  merchants  and  otherwise,  for  defendant,  and  for 
commission  and  reward  in  respect  thereof,  to  which  the  com- 
mon money  counts  and  a count  on  an  account  stated  and 
for  interest  were  added. 

Pleas . — 1.  Never  indebted.  2.  Payment.  3.  Set-off.  Issue. 
The  trial  took  place  at  the  spring  assizes  for  1864,  at 
Guelph,  before  John  Wilson,  J. 

It  appeared  that  the  defendant,  a resident  in  Canada, 
consigned  10747  bushels  of  wheat  to  one  Smith  wick  in 
Buffalo,  who  advanced  on  it  to  defendant,  at  the  rate  of  77c. 
per  bushel,  less  insurance,  freight,  and  elevator  charges. 
It  was  to  be  sold  at  Buffalo  or  New  York,  and  was  good 
when  at  Buffalo.  Smithwick  had  other  wheat  besides 
defendant’s,  together  amounting  to  15,645  bushels,  and 
he  obtained  advances  from  the  Marine  Bank  at  Buffalo  on 
the  whole  quantity  generally,  in  one  gross  sum  of  $12000 
He  forwarded  the  whole  to  Darling,  Albertson  and  Bose, 
for  sale  at  New  York,  writing  to  them  that  he  had  done  so, 
subject  to  the  order  of  the  Marine  Bank. 

The  wheat  arrived  in  three  canal  boats,  the  Transport 
the  Almeida , and  the  Hill . When  it  arrived  in  New  York  it 
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was  damp  and  not  in  shipping  condition,  and  could  not  be 
sold  there,  and  D.  A.  & B.  telegraphed  to  that  effect  to 
Smithwick.  A few  days  afterwards  the  defendant  came  to 
them,  bringing  a letter  from  Smithwick,  dated  Buffalo,  21st 
May,  1862,  by  which  the  writer  introduced  the  defendant 
as  the  principal  owner  of  the  wheat,  and  stated  that  he  did 
not  doubt  that  defendant  would  be  able  to  arrange  all  with 
them  to  the  entire  satisfaction  of  all  parties,  adding  that 
any  thing  which  defendant  did  would  be  with  Smithwick’s 
consent.  Defendant  said  he  had  made  up  his  mind  to  ship 
it  to  England,  and  Eose,  one  of  the  firm  of  D.  A.  & E., 
introduced  him  to  Nichol,  one  of  the  plaintiffs.  Defendant 
shortly  after  told  Eose  that  the  plaintiffs  were  to  advance 
85c.  per  bushel  on  the  wheat,  and  the  money,  $13291.01,  was 
paid  to  D.  A.  & B.,  by  the  plaintiffs,  but  was  insufficient  to 
cover  the  advances  made  by  the  Marine  Bank,  and  the 
defendant  paid  D.  A.  & E.  a further  sum  of  about  $1900. 
D.  A.  & B.,  by  plaintiffs’  directions,  ordered  the  canal 
boats  to  discharge  into  three  different  vessels,  the  Transport 
into  the  J.  L.  Bogert , the  Almeida  into  the  Emerald,  and 
the  Hill  into  the  Star  of  the  West.  The  defendant  was 
aware  of  this,  and  was  told  that  the  wheat  in  the  Almeida 
was  not  fit  to  ship.  One  witness  said  to  him  it  would  be  a 
loss ; he  replied,  it  had  been  a loss  hitherto,  and  if  he  lost  it 
all  it  would  not  break  him.  All  the  wheat  was  damp  at  the 
time  of  shipment. 

The  plaintiffs’  counsel  called  on  the  defendant,  proper 
notice  having  been  admitted,  to  produce  the  original  accounts 
of  sales  of  these  three  shipments.  None  were  produced.  A 
witness,  who  had  been  the  plaintiffs’  book-keeper  since  July, 
1862,  proved  that  in  October,  1862,  he  mailed  these  accounts 
sales  in  New  York  to  defendant’s,  address,  together  with  an 
account  as  between  plaintiffs  and  defendant  founded  upon 
them. 

Evidence  was  then  given  that  the  charges  contained  in  these 
three  accounts,  which  were  annexed  with  the  particulars  of 
plaintiffs’  claim  to  the  nisi  prius  record,  purporting  to  be 
accounts  of  sales  of  wheat  at  Liverpool  out  of  the  J.  L. 
Bogert , the  Emerald , and  the  Star  of  the  West,  were  usual 
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■arid  customary  charges  in  such  transactions  ; and  Mr.  Rose 
swore  that,  knowing  the  state  of  the  wheat  when  in  New 
York,  he  was  not  surprised  at  the  prices  at  which  in  those 
accounts  it  was  represented  to  have  been  sold.  One  of  those 
accounts  purported  to  be  of  the  sale  made  at  Liverpool,  by 
Patterson,  Brothers  & Co.,  of  the  wheat  from  the  Star  of 
the  West , and  shewed  a small  profit,  the  net  proceeds  being 
£1181  11s.  8d.  sterling;  the  second  was  of  the  sale  of  the 
wheat  from  the  J.  L.  Bogert,  made  at  Liverpool  by  John 
Bingham  & Co.,  shewing  the  net  proceeds  to  be  £489  18s. 
fid.  sterling ; and  the  third  was  of  the  sale  of  the  wheat  from 
the  Emerald , also  made  by  John  Bingham  & Co.,  at  Liver- 
pool, shewing  the  net  proceeds  to  be  £564  Is.  lid.  sterling, 
the  net  proceeds  in  these  two  last  cases  being  less  than  the 
amount  of  advances  and  the  charges.  Mr.  Rose  stated  that 
on  receipt  of  the  advances  made  by  the  plaintiffs,  and  of  the 
$1900  paid  by  the  defendant,  he  turned  over  the  wheat  to 
the  defendant,  who  put  it  into  the  hands  of  the  plaintiffs. 

Accounts  of  the  shipments  to  Liverpool  were  made  out 
by  D.  A.  & R.,  as  if  done  for  Smithwick  through  the  plain- 
tiffs on  account  and  risk  of  Smithwick.  Mr.  Rose  explained 
that  the  first  entry  of  the  consignment  in  their  books  was 
made  in  the  name  of  Smithwick,  and  the  transaction  was 
•continued  under  his  name,  and  the  accounts  of  shipments 
above  mentioned  were  sent  to  the  Marine  Bank.  D.  A.  & 
R.,  after  hearing  there  would  be  a reclamation,  wrote  in 
August,  1862,  to  Smithwick,  informing  him  that  they  had 
•called  upon  the  plaintiffs,  and  that  the  plaintiffs  had  sup- 
posed him  to  be  the  owner  bond  fide  of  certain  wheat  ship- 
ped by  one  Orr.  At  the  time  those  three  cargoes  were 
shipped  the  defendant  was  in  New  York,  and  arranged  for 
the  shipment,  and  it  was  understood  that  on  his  return  to 
Buffalo  he  should  get  Smitliwick’s  order  to  D.  A.  & R.  to 
transfer  the  account  respecting  the  wheat  on  their  books  to 
defendant,  and  they  requested  Smithwick  to  give  that  order. 

Orr  also  had  a large  quantity  of  wheat  in  New  York, 
which  Rose  said  was  not  in  shipping  condition,  and  on  which 
D.  A.  & R.  had  advanced  the  freight  from  Buffalo,  but  Orr 
swore  his  wheat  was  not  in  any  of  the  three  canal  boats 
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mentioned,  and  that  he  saw  defendant  in  New  York,  who 
spoke  about  shipping  this  wheat,  and  said  he  would  have  to 
pay  the  arrears  of  advances  to  Darling  & Co.,  on  James’ 
wheat  as  well  as  his  own.  Orr  said  he  had  shipped  all  his 
own  wheat  before  that,  and  one  boat  load  of  it  was  in  the 
Star  of  the  West  It  appeared  that  the  defendant  after- 
wards had  a settlement  with  James  respecting  the  wheat 
shipped  from  the  canal  boat  Hill  into  the  Star  of  the  West , 
and  the  account  of  that  cargo  was  then  produced,  the  quan- 
tity belonging  to  James  being  4898  bushels. 

Smithwick,  for  the  defendant,  swore  that  he  never  author- 
ised the  transfer  of  the  wheat  to  defendant,  but  authorised 
defendant  to  get  what  was  coming  on  the  wheat  sent  in  the 
canal  boat  Hill ; but  he  said  he  had  no  interest  in  fact  but 
his  commission,  and  that  he  made  no  bargain  with  the  plain- 
tiffs. He  thought  the  defendant  had  shewed  him  the  accounts 
ot  sales  about  the  time  he  got  them,  the  defendant  certainly 
shewed  him  two,  and  Smithwick  was  not  sure  whether  the 
first  (that  of  the  Star  of  the  West)  came  to  defendant  or  to 
himself. 

Other  evidence  was  given  supporting  the  charges  in  these 
accounts  of  sales,  and  of  the  course  of  trade  and  dealing 
between  New  York  and  Liverpool  on  similar  transactions.  It 
further  appeared  that  when  the  plaintiffs  made  the  advances 
on  this  wheat  they  charged  them  against  Smithwick  in  the 
first  instance,  but  on  finding  that  it  had  been  shipped  for 
defendant,  their  book  keeper  changed  the  entry,  and  opened 
the  account  with  the  defendant.  There  was  additional  evi- 
dence of  the  bad  condition  and  quality  of  the  wheat  when 
it  was  shipped. 

At  the  close  of  the  plaintiffs’  case,  and  before  calling 
Smithwick,  it  was  objected  by  defendant’s  counsel  that  the 
plaintiffs  had  shewn  no  bargain  between  them  and  the 
defendant,  and  had  not  shewn  any  arrangement  between 
them  and  Bingham  & Co.,  and  Patterson  & Co.,  about  this 
wheat  or  the  sale  of  it,  by  any  legal  evidence.  The  learned 
judge  overruled  the  objections. 

The  learned  judge  told  the  jury  there  was  evidence  from 
which  they  might  infer  that  the  consignees  in  England  were 


CRAIG  ET  AL.  V.  CORCORAN. 


445 


the  consignees  of  the  defendant,  and  if  not,  that  there  was 
evidence  from  which  they  might  infer  that  the  defendant 
received  the  accounts  of  sales,  and  acquiesced  in  them. 

The  defendant’s  counsel  excepted  to  this  direction. 

The  jury  gave  the  plaintiffs  a verdict,  and  $2477  damages. 

M.  C.  Cameron,  Q.C.,  obtained  a rule  to  shew  cause 
why  a new  trial  should  not  be  granted,  the  verdict  being 
contrary  to  law  and  evidence,  and  for  misdirection,  and  the 
reception  of  improper  evidence,  which  said  misdirection  was 
in  telling  the  jury  that  under  the  evidence  they  might 
find  that  Patterson  & Brothers,  in  Liverpool,  were  defen- 
dant’s agents,  and  that  there  was  evidence  of  the  sale  of  the 
wheat  in  England  and  the  amount  realized  therefrom; 
and  on  the  ground  that  the  accounts  of  sales  were  improperly 
received  in  evidence,  there  being  no  proof  of  such  sales  nor 
of  the  amount  of  the  charges. 

C.  Robinson , Q.C.,  shewed  cause,  citing  Tay.  Ev.  3d.  ed. 
660,706  ; Gooderham  v.  Hyde,  6 C.  P.  341;  Ledoux  v. 
Porche,  12  Robinson’s  Louisiana  Reports,  543 ; Palmer  v. 
Holmes,  14  C.  P.  194. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  plaintiffs’  claim  in  this  action  arises  thus : the 
defendant  being,  or  representing  himself  to  be,  the  owner  of 
a large  quantity  of  wheat  then  at  New  York,  employed  the 
plaintiffs  as  brokers  and  commission  merchants  to  send  it  to 
Liverpool,  and  to  have  it  sold  there.  They  advanced  to  the 
defendant  the  sum  of  eighty -five  cents  per  bushel,  and  were 
to  account  lor  the  sales  to  defendant,  paying  out  of  the  pro- 
ceeds the  costs  and  charges  attending  the  conveyance  of  the 
wheat  to  Liverpool  and  the  sale  there,  and  reimbursing  them- 
selves their  advances,  with  interest,  &c.,  paying  over  any 
surplus  to  the  defendant.  They  did  ship  the  wheat,  and 
procured  it  to  be  sold  at  Liverpool  by  two  firms,  Patterson 
Brothers  & Co.,  and  John  Bingham  & Co.  On  the  whole 
the  wheat  produced  less  than  the  amount  of  their  advances 
to  the  defendant,  with  the  expenses  incidental  to  the  trans- 
action, and  they  sue  for  the  difference. 
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The  jury  have  found  that  in  their  opinion  the  plaintiffs7 
claim. is  proved,  and  have  given  a verdict  accordingly  ; but 
it  was  contended  at  the  trial,  and  again  on  the  argument 
here,  that  the  evidence  was  not  legally  sufficient  to  justify 
the  finding,  and  on  that  ground  we  are  asked  to  grant  a new 
trial.  No  other  ground  of  defence  has  been  set  up  for  our 
consideration. 

As  to  the  alleged  misdirection,  that  there  was  evidence- 
that  the  consignees  of  the  wheat  at  Liverpool  were  the 
defendant’s  agents,  it  does  not  appear  to  us  that  for  the 
purpose  of  sustaining  this  action  that  fact  need  have  been 
established.  The  defendant,  according  to  the  evidence, 
employed  the  plaintiffs  to  ship  and  procure  the  sale  of  the 
wheat,  and  obtained  advances  from  them,  which  he  was 
bound  to  repay  if  the  net  proceeds  of  the  sale  were  insuffi- 
cient for  that  purpose.  Neither  the  defendant’s  liability  nor 
the  plaintiffs’  claim  are  affected  by  the  question  whose  agents 
the  consignees  at  Liverpool  were.  We  suppose  that  the 
principal,  perhaps  only  reason  why  it  was  urged  that  the  con- 
signees were  the  defendant’s  agents  was,  to  make  the  state- 
ments in  their  accounts  rendered  to  the  plaintiffs  evidence 
against  the  defendant  of  the  facts  therein  set  forth,  i.  e.,  of 
the  sales  of,  and  of  the  charges  upon  the  wheat,  as  being 
statements  made  by  his  agents  under  his  authority. 

It  is  clearly  indispensable  for  the  plaintiffs  in  some  way  to 
shew  the  amount  of  the  net  proceeds  of  the  wheat  ; it  is  only 
by  so  doing  they  can  establish  that  the  defendant  is  their 
debtor.  The  evidence  shews  that  it  was  intended  they  should 
pay  themselves  the  amount  of  their  advances  out  of  the  net 
proceeds  of  the  wheat,  which  was  in  their  hands,  and  subject 
to  a lien  for  their  re-payment.  They  had  authority  to  dispose 
of  it,  and  so  far  as  appears  the  defendant  did  not  impose 
any  limitation  as  to  price,  nor  direct  the  employment  of  any 
particular  agent  to  sell.  It  does  not  appear  to  us  from  the 
evidence  that  the  factors  or  commission  merchants  to  whom 
the  wheat  was  consigned  were  the  agents  of  the  defendant,  so 
as  to  affect  or  bind  him  by  their  accounts  rendered,  or  by 
any  statement  of  fact  or  amount  contained  therein. 

Then  the  only  other  proof  is  that  the  consignees  in  Liver- 
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pool  did  render  accounts,  which  are,  we  think,  traced  into 
defendant’s  possession.  The  evidence  of  Smithwick  goes 
far  enough,  in  my  judgment,  to  warrant  that  conclusion,  and 
the  defendant  does  not  produce  them  on  notice.  But  if  pro- 
duced they  would  not  have  established  as  against  the  defen- 
dant the  price  at  which  the  wheat  was  sold,  nor  the  amount 
of  costs  and  charges  incidental  to  the  shipping,  transport 
and  sale.  I thought  for  a moment  that  the  settlement  of 
which  Smithwick  spoke  as  having  been  made  between  James 
and  the  defendant,  as  to  the  wheat  belonging  to  James 
and  shipped  in  the  Star  of  the  West , being  apparently  pre- 
dicated on  the  account  sales  transmitted  to  defendant  by  the 
plaintiffs,  might  operate  as  a recognition  of  the  agency  of 
the  consignees  who  rendered  those  accounts  to  the  plaintiffs 
and  of  the  accounts  themselves.  But,  on  reflection,  I do 
not  think  this  will  help  the  plaintiffs.  Those  sales  were 
apparently  made  by  Patterson,  Brothers  & Co.,  and  the  net 
proceeds  over  paid  the  plaintiffs  their  advances  in  respect 
of  that  shipment.  The  sales  on  which  it  is  alleged  the  defi- 
ciency has  arisen  were  on  the  other  two  shipments,  made  to 
different  consignees,  between  whom  and  Patterson  & Co.  no 
connexion  is  shewn  to  have  existed.  And,  further,  I am 
not  convinced  that  the  adoption  of  these  accounts  as  the 
basis  of  a settlement  between  himself  and  James  would  bind 
the  defendant  as  regards  the  plaintiffs,  or  make  those 
accounts  sufficient,  without  other  proof,  to  establish  the 
plaintiffs’  claim. 

It  may  be  quite  true  that  no  other  consequence  will  attend 
the  granting  a new  trial  but  to  put  the  plaintiffs  to  the 
expence  of  executing  a commission,  while  it  delays  their 
recovering  what  so  far  appears  a well-founded  demand.  The 
defence  has  been  rested  solely  on  technical  grounds — on  the 
difficulty  which  the  plaintiffs  might  find  in  establishing  their 
case  ; but  the  plaintiffs  must,  nevertheless,  sustain  their 
allegations,  when  put  in  issue,  by  legal  evidence,  or  they 
cannot  recover  at  all ; and  the  evidence  they  have  given  is 
not,  in  our  opinion,  sufficient  to  warrant  the  verdict. 

There  must  be  a new  trial,  costs  to  abide  the  event. 

Buie  absolute. 
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McLean  et  al.  v.  The  Buffalo  and  Lake  Huron  Bail- 
way  Company. 

R.  W.  Co — Receipts  for  grain — Error  in  quantity — Liability. 

Defendants  gave  receipts  to  one  B.  for  7500  barrels  of  flour  as  in  store  with 
them  at  Brantford  subject  to  his  order.  B.  drew  on  the  plaintiffs  at 
Montreal,  through  the  Bank  of  Montreal  at  Brantford,  to  whom  he 
handed  these  receipts,  and  the  Bank  agent  there  forwarded  the  bills, 
with  a certificate  that  he  held  such  receipts,  to  the  head  office  in  Mon- 
treal, where  the  plaintiffs  accepted  and  paid  them. 

Plaintiffs  having  received  from  defendants  only  7308  barrels,  sued  them  as 
for  false  and  fraudulent  representations  to  B.  that  they  had  received  in 
store  for  him  7500  barrels,  which  representations  they  alleged  defendants 
knew  by  the  course  of  trade  would  be  relied  upon  by  persons  dealing 
with  B.  and  on  the  faith  of  which  plaintiffs  made  advances  to  the  full 
value  of  that  quantity. 

The  jury  were  directed  that  as  between  themselves  and  defendants  plain- 
tiffs were  bound  by  their  receipts,  and  liable  in  this  action,  though  the 
error  arose  from  mistake  only. 

Held,  a misdirection — that  their  attention  should  have  been  drawn  to  the 
nature  of  the  defendants’  business  and  the  object  of  these  receipts,  and 
they  should  have  been  asked  to  say  whether  the  error  in  this  case  arose 
from  mistake  or  a design  to  deceive,  or  from  such  negligence  as  might 
lead  to  the  conclusion  of  fraud. 

The  declaration  stated  that  defendants  being  warehouse- 
men and  common  carriers,  by  several  warehouse  receipts 
falsely  and  fraudulently  represented  to  one  Bunnell  in  writ- 
ing, that  they  had  received  in  store  for  him  7500  barrels  of 
flour,  and  defendants  knew  that  by  the  course  of  trade  in 
this  province  such  representations  would  be  relied  upon  by 
persons  dealing  with  Bunnell  for  the  purchase  of  the  flour 
as  evidence  that  defendants  held  the  same  for  Bunnell,  and 
that  Bunnell  had  the  right  to  dispose  of  it ; that  the  plaintiffs 
relying  on  these  representations  made  advances  on  the  flour 
to  the  full  value  thereof,  and  accepted  and  paid  bills  of  ex- 
change drawn  by  Bunnell  upon  them  to  the  full  value  of  the 
7500  barrels,  whereas  when  the  defendants  made  the  receipts 
they  had  not  received  7500  but  only  7808  barrels  of  flour 
on  account  of  Bunnell,  whereby  the  plaintiffs  lost  192  barrels. 

Plea. — That  defendants  are  a railway  company  duly  in- 
corporated, and  are  warehousemen  and  common  carriers,  and 
have  at  Brantford,  on  the  line  of  their  railway,  warehouses 
and  freight  sheds,  into  which,  without  reward,  defendants 
permit  goods,  &c.,  to  be  taken  and  stored,  until  by  order  of 
the  person  storing  them  they  are  carried  away  by  defendants 
on  their  railway : that  Bunnell  is  a produce  merchant  and 
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miller  at  Brantford,  and  in  the  habit  of  storing  large  quan- 
tities of  flour  in  manner  aforsaid  in  defendant’s  warehouse 
at  Brantford,  to  be  carried  from  thence  by  defendants  on 
their  railway,  and  as  the  flour  was  so  delivered  defendants, 
through  their  servants,  gave  receipts : that  during  May  and 
June,  1868,  Bunnell  delivered  at  that  warehouse  at  sundry 
times,  in  separate  parcels,  in  all  7808  barrels  of  flour,  for 
the  purpose  of  being  carried  by  defendants  to  market ; and 
for  the  same,  and  for  no  more,  as  Bunnell  and  defendant  sup- 
posed, defendants  gave  to  Bunnell  the  customary  receipts* 
but  such  receipts  by  mere  mistake  and  inadvertence,  and 
without  fraud  on  defendant’s  part,  untruly  represented  that 
defendants  had  during  the  time  aforesaid  received  7500  bar- 
rels, which  are  the  several  supposed  warehouse  receipts,  and 
contained  the  supposed  fraudulent  representations  in  the 
declaration  mentioned,  whereas  defendants  had  only  received 
7308  barrels  of  flour;  and  defendants  did  carry  away  and 
deliver  all  the  flour  so  received  according  to  the  order  of 
Bunnell,  and  except  as  aforesaid  they  have  not  received  or 
represented  that  they  have  received  any  flour  from  Bun nelL 

The  plaintiffs  demurred  to  the  plea,  and  the  defendants 
excepted  to  the  declaration.  Judgment  was  given  during 
last  term  that  both  the  declaration  and  plea  were  good  in 
substance,  and  the  plaintiffs  were  allowed  to  take  issue  on 
the  plea,  (a) 

The  trial  took  place  in  April  last,  at  Brantford,  before* 
John  Wilson , J. 

The  plaintiffs  put  in  and  proved  eleven  bills,  drawn  at 
different  dates  from  the  14th  of  February  to  the  30th  of 
May,  1863,  by  Bunnell  upon  them,  which  they  retired, 
amounting  in  the  whole  to  $27,625.  They  proved  by  the 
agent  of  the  Bank  of  Montreal  at  Brantford,  that  he  ad- 
vanced the  money  on  these  bills,  obtaining  at  the  several 
times  from  Bunnell  receipts  for  7,500  barrels  of  flour,  in 
this  form  : — 

“ Buffalo  and  Lake  Huron  Railway  Company.  Memor- 
andum, to  Brantford  Station,  o’clock  train,  day  the 

(a)  The  declaration  was  held  good  on  the  authority  of  Holton  v.  Sanson* 
ii  C.  P.  6o6,  and  the  plea  was  considered  as  in  effect  a plea  of  not  guilty. 

29  vol.  xxiii. 
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day  of  . Received  in  store  from  Enos  Bunnell, 

two  hundred  barrels  Melrose  flour,  subject  to  his  order  and 
the  return  of  this  receipt,  and  at  owner’s  risk  from  fire.” 

He  gave  up  those  receipts  on  getting  other  receipts,  which 
were  produced  by  him,  to  the  effect  following  : — 

“ Receipt  note.  For  terms  and  conditions  on  which 
freight  is  transported  on  this  railway  see  notice  attached  to 
published  freight  tariffs,  which  are  posted  up  in  all  the 
freight  houses  of  the  company,  and  which  notice  is  to  be 
taken  and  considered  as  part  of  the  contract  of  transporta- 
tion between  the  Railway  Company  and  their  customers.” 
“ Brantford  Station,  7th  May,  1868,  received  from  E.  Bun- 
nell, to  be  transported  subject  to  the  conditions  described  on 
the  back  of  this  note. 

Marked.  No.  Description  of  articles. 

Bank  of  Montreal,  1000  Barrels  of  flour,  Melrose  Mill. 
Montreal. 

as  described  above,  contents  and  value  unknown,  to  be 
transported  by  the  Buffalo  and  Lake  Huron  Railway  Com- 
pany to  their  office  at  Port  Colborne,  ready  to  be  delivered 
to  the  party  entitled  to  the  same.  ” (There  was  nothing  in 
this  receipt  note,  nor  in  the  conditions  on  the  back  of  it,  of 
any  value  to  the  question  in  dispute.) 

The  first  receipts  were  kept  by  the  bank  agent  until  the 
opening  of  the  navigation,  and  he  gave  them  up  on  obtaining 
receipt  notes  as  above  for  the  number  of  barrels  expressed 
in  the  original  receipts.  He  forwarded  the  bills  drawn  by 
Bunnell  on  the  plaintiffs,  and  on  which  he  had  advanced 
money  to  Bunnell,  together  with  a certificate  written  by 
himself  that  he  held  the  receipts  of  the  defendants  for  such 
a number  of  barrels  of  flour,  to  his  principals,  the  Bank  of 
Montreal,  who  got  them  accepted  and  paid  by  plaintiffs. 
One  hundred  and  ninety-two  barrels  were  wanting,  on  the 
delivery  by  the  defendants,  of  the  7500,  the  aggregate  quan- 
tity mentioned  in  these  receipt  notes. 

This  was  the  plaintiffs’  case.  It  was  objected  for  the  de- 
fendants that  the  gist  of  this  action  was  fraud,  not  contract: 
that  it  should  be  shown  that  defendants,  when  they  gave  the 
receipts,  knew  there  was  not  so  much  flour  in  store  as  was 
stated  therein  : that  there  was  no  evidence  that  the  defen- 
dants knew  when  they  gave  these  receipts  that  they  were 
to  be  used  as  representations  to  third  parties  for  any  purpose. 
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The  learned  judge  overruled  the  objections,  reserving  leave 
to  move  to  enter  a nonsuit. 

The  defendants  called  Enos  Bunnell  and  his  brother,  who 
stated  that  they  supposed  the  receipts  given  by  defendants 
were  right,  but  they  had  no  doubt  the  defendants  had  sent 
off  all  the  flour  they  had  received : thatEnos  Bunnell  had  sent 
to  defendants  about  10,000  barrels  of  flour  to  be  forwarded, 
■and  some  of  it  was  sent  to  other  parties,  but  he  said  he 
was  not  aware  they  had  received  too  mnch.  He  said  he 
supposed  he  had  delivered  to  defendants  as  many  barrels  as 
their  receipts  represented,  but  he  thought  there  was  a mis- 
take, which  he  could  not  account  for  ; there  was  a deficiency 
of  192  barrels.  He  got  advances  from  the  Bank  on  7500 
barrels.  He  could  not  say  that  the  defendants  knew  what 
he  was  going  to  do  with  their  receipts,  and  he  never  told 
them  that  he  took  receipts  for  the  purpose  of  getting  money 
advanced.  They  were  ordinary  receipts,  none  of  them 
fictitious,  or  given  unless  for  flour  delivered. 

The  learned  judge  directed  the  jury  that  if  the  defendants 
gave  these  receipts,  they  should,  as  between  themselves  and 
the  plaintiffs,  be  held  to  have  received  the  flour,  whether  they 
did  or  not : that  if  they  gave  a receipt  for  flour  which  they 
had  not  received,  it  was  false  and  fraudulent  as  between 
them  and  the  plaintiffs,  although  as  between  them  and  Bun- 
nell it  was  a mere  mistake ; that  they  were  bound  to  know 
that  their  warehouse  receipts  and  bills  of  lading  might  be 
used  by  Bunnell  as  representations  of  property  in  their 
hands  subject  to  his  order,  and  on  the  faith  of  which  advances 
dould  be  made  and  bills  drawn.  The  defendants’  counsel 
excepted  to  this  charge,  contending  that  the  jury  should 
have  been  asked  to  say,  whether  when  the  receipts  were 
given  the  defendants  knew  them  to  be  untrue. 

The  jury  found  for  the  plaintiffs,  damages,  $614.40. 

E.  B.  Wood  obtained  a rule  calling  on  the  plaintiffs 
to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a nonsuit  entered  on  the  leave  reserved,  or*  why  a 
new  trial  should  not  be  granted,  the  verdict  being  con- 
trary to  law  and  evidence,  and  for  misdirection,  in  telling 
the  jury  that  the  fact  that  defendants  had  given  the  ware- 
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house  receipts  rendered  the  defendants  liable  for  the  com- 
modities therein  mentioned  to  the  holders  ot  the  receipts, 
though  defendants  had  given  them  by  mistake  or  inadver- 
tence, and  because  he  would  not  leave  to  the  jury  the 
question  whether  the  defendants  had  bond  fide  or  fraudu- 
lently given  the  receipts.  He  cited  Berkley  v.  Watling,  2 
N.  & P.  178 ; Evans  v.  Collins,  5 Q.  B.  804,  1 M.  & B.;, 
Bullen  & Leake  Prec.  289. 

Anderson  shewed  cause,  citing  Holton  v.  Sanson,  11  Cb 
P.  606. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  there  should  be  a new  trial  without 
costs.  The  plaintiffs  must  establish  that  as  to  them  the  defen- 
dants have  made  false  and  fraudulent  representations, whereby 
they  have  been  deceived  and  have  sustained  loss  ; and  assum- 
ing that  there  was  evidence  to  go  to  the  jury  that  the  receipts 
were  false,  we  apprehend  something  further  may  be  neces- 
sary to  establish  that  they  were  fraudulent ; and  again,, 
assuming  that  by  the  course  of  trade  such  receipts  are  relied 
upon  as  establishing  that  the  person  to  whom  they  are  given 
has  placed  with  defendants  the  commodities  named  therein, 
that  they  held  such  commodities  for  him,  and  that  he  has 
the  right  to  dispose  of  them — which  the  declaration  alleges, 
and  the  plea  does  not  deny — still  the  plaintiffs’  right  to 
recover  does  not  rest  on  the  fact  that  they  advanced  money 
to  Bunnell  on  the  faith  that  they  would  receive  from  him, 
through  the  defendants,  the  quantity  of  flour  mentioned  in 
the  defendants’  receipts,  and  that,  instead  of  getting  7500 
barrels,  they  have  only  received  7308,  for  there  was  no 
privity  of  contract  between  the  plaintiffs  and  the  defen- 
dants ; the  liability  rests  on  the  question  of  false  and 
fraudulent  representation. 

Now  taking  the  strongest  view  of  the  plaintiffs’  case  on 
the  pleadings  and  the  evidence  given  by  them,  it  amounts 
to  no  more  than  that  the  defendants  gave  receipts  acknow- 
ledging that  they  held  7500  barrels  of  flour  subject  to  Enos 
Bunnell’s  order,  which  receipts  they  afterwards  took  up, 
and  gave  in  lieu  thereof  receipts  for  the  same  quantity  of 
flour  to  be  transported  on  their  railway.  The  advances 
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made  on  the  first  receipts  were  made  by  the  Bank  of  Mon- 
treal, on  bills  of  exchange  drawn  by  Bunnell  on  the  plain- 
tiffs. There  is  no  evidence  that  these  receipts  ever  reached 
the  plaintiffs  at  all ; but  to  each  of  the  bills  of  exchange  is 
now  attached  a receipt  note  or  bill  of  lading,  and  even  these 
were  not  sent  with  the  bills  when  transmitted  to  Montreal 
to  get  them  accepted  and  paid  by  the  plaintiffs,  but,  as  the 
bank  agent  stated,  he  sent  his  own  certificate  of  the  deposit 
with  him  of  the  defendants’  receipts,  apparently  the  receipt 
notes,  or  bills  of  lading,  as  he  terms  them.  The  plain- 
tiffs did  not  receive  from  defendants  as  many  barrels  as 
these  receipts  and  certificates  specified  by  192,  the  defendants 
denying  that  they  had  actually  received  from  Bunnell  more 
than  they  delivered,  a denial  not  proved  in  evidence,  but 
set  up  in  the  plea,  which  admits  the  deficiency  in  delivery 
and  excuses  it  on  the  ground  that  they  gave  the  receipts 
by  mere  mistake  and  inadvertence,  and  without  fraud.  And 
on  their  part  they  gave  evidence  tending  to  support  the  alle- 
gation of  mistake,  and  to  rebut  the  charge  that  the  receipts, 
or  any  of  them,  were  falsely  and  fradulently  given. 

While  we  think  that  this  evidence  could  not  properly  be 
withdrawn  from  the  jury,  we  think  the  jury  should  have 
had  their  attention  drawn  to  the  nature  ot  the  defendants’ 
business,  to  the  enquiry  whether  these  receipts  were  not  of 
the  ordinary  kind  used  generally  in  their  business,  and  for 
the  sole  purpose,  so  far  as  the  defendants  were  concerned, 
of  the  proper  transaction  of  that  business — whether  these 
particular  receipts  were  given  as  part  of  their  own  business, 
and  honestly  stated  what  was  then  believed  to  be  true,  and 
though  not  true,  whether  that  arose  from  mistake  or  from  a 
design  to  deceive, either  for  their  own  ad  van  tage  or  that  of  Bun- 
Bell,  or  whether  they  were  given  under  such  circumstances  of 
gross  negligence  as  led  to  the  conclusion  of  fraud  on  their  part. 

We  think  that  the  evidence  as  reported  to  us  does  not 
support  a charge  altogether  unfavourable  to  the  defendants 
in  its  legal  aspect,  and  that  the  rule  for  new  trial  should  be 
made  absolute  without  costs.  Buie  absolute,  (a) 

(a)  See  the  English  Statute  18  & 19  Vic.,  ch.  111,  sec.  3,  with  regard  to 
Bills  of  Lading,  and  the  liability  of  persons  signing  them  to  a consignee  or 
■endorsee,  for  goods  represented  by  the  bill  to  be,  but  not  in  fact,  shipped 
— referred  to  in  Tay.  Ev„  4th  ed.,  p.  100,  3rd  Ed.  p.  95. 
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Corbett  v.  Taylor. 

Taxes — When  in  arrear — C.  S.  XJ.  G.  ch.  55,  sec.  16. 

Defendant  conveyed  land  on  the  13th  of  April,  1863,  covenanting  against 
arrears  of  taxes.  The  property  was  assessed  in  February,  and  the  by- 
law fixing  the  rate  passed  in  July.  Held , (reversing  the  judgment  of  the 
county  court,)  that  the  taxes  for  the  year  could  not  be  considered  as  in 
arrear  at  the  date  of  the  deed,  for  the  amount  had  not  then  been 
ascertained,  no  rate  having  been  fixed,  and  they  therefore  could  not  be 
paid. 

“ Arrears  ” means  something  behind  in  payment ; it  implies  a duty  and  a 
default. 

Sec.  16  of  the  assessment  act  is  intended  only  to  fix  the  fiscal  year  as 
regards  taxes,  and  to  provide  that  no  matter  when  the  by-law  imposing 
the  rate  is  passed,  they  shall  be  considered  as  imposed  for  the  year  ; it 
gives  no  retrospective  existence  to  the  tax. 

Appeal  from  the  county  court  of  Frontenac,  Lennox  and 
Addington. 

The  declaration  stated  that  by  deed,  dated  13th  April  y 
1863,  defendant  conveyed  in  fee  to  the  plaintiff  lot  number 
412  in  the  city  of  Kingston,  and  covenanted  for  quiet  enjoy- 
ment, freely  and  clearly  acquitted  of  and  from  all  arrears 
of  taxes  and  assessments  whatever  due  and  payable  upon 
and  in  respect  of  the  said  lands,  &c.,  &c.  Breach , that  the 
lands  while  owned  by  the  defendant  were  lawfully  assessed  : 
that  at  the  time  of  the  making  of  the  said  deed  there  was  a 
legal  assessment  made  and  imposed  on  the  said  premises,, 
and  in  consequence  thereof  the  plaintiff  was  compelled  and 
obliged  to  and  did  pay  $133,  being  the  taxes  assessed,  rated 
and  imposed  by  the  corporation  of  the  city  of  Kingston  on 
the  said  land  for  the  year  1863 ; and  that  after  the  making 
of  the  deed,  the  said  taxes  being  unpaid,  and  being  a charge 
and  incumbrance  on  the  premises,  defendant  refused  to  pay 
them,  and  plaintiff  then  being  the  owner  and  in  possession 
was  compelled  to  pay. 

Plea. — That  the  premises  were  not  while  owned  by 
defendant  lawfully  assessed,  charged  and  incumbered  with 
the  sum  of  $133,  being  the  taxes,  &c.,  for  1863. 

The  plaintiff  proved  the  deed  above  stated.  The  city  clerk 
produced  the  assessment  book  for  Frontenac  ward  for  1863, 
containing  entries  shewing  the  plaintiff  assessed  as  owner  of 
this  lot,  and  said  that  by  a date  in  the  book  the  assessment 
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appeared  to  have  been  made  on  the  25th  of  February,  1868  : 
and  one  of  the  assessors  swore  that  the  property  was  assessed 
on  that  day.  The  by-law  fixing  the  rate  was  passed  on  the  21st 
of  July,  1863.  On  the  81st  of  October,  1863,  the  plaintiff  paid 
to  the  collector  $133,  the  taxes  due  on  this  property.  On  the 
same  day  the  collector  drew  a draft  on  defendant  for  $100, 
which  was  not  paid,  and  the  plaintiff  had  to  pay  it  over  and 
above  the  $133.  The  collector  produced  a letter,  dated  28th 
October,  1863,  to  himself  from  the  defendant,  respecting 
the  payment  of  $100  to  himself  on  account  of  these  taxes, 
but  it  was  not  among  the  papers  sent  up  to  this  court. 

At  the  trial  Kirkpatrick , for  defendant,  objected  that 
there  were  no  taxes  in  arrear  at  the  date  of  the  deed,  and  no 
legal  evidence  of  an  assessment  having  been  made,  that  the 
roll  should  be  returned,  &c. 

The  objections  were  overruled.  The  plaintiff  had  a ver- 
dict, and  a rule  nisi  obtained  for  a new  trial  was  afterwards 
discharged.  Against  this  decision  the  defendant  appealed. 

A . Kirkpatrick  for  the  appellant. 

Sir  H.  Smith , Q.C.,  contra,  cited  Lewis  v.  Hillard, 
Sid.  374;  Petersdorff’s  Abr.  ‘‘Covenant,”  vol.  vii.,  p.  1S8. 
Kawle  on  Covenants  for  title,  113  ; Consol.  Stats.  U.  0.,  ch. 
55,  secs.  16,  24,  107. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  that  the  evidence  established,  either  as 
a matter  of  fact  or  of  law,  that  at  the  date  of  the  deed  con- 
taining the  covenant  on  which  this  action  was  brought  there 
was  any  arrear  of  taxes  and  assessments  on  the  land  in 
question. 

We  take  arrears  to  mean  bomething  which  is  behind  in 
payment,  or  which  remains  unpaid,  as,  for  instance,  arrears 
of  rent,  meaning  rent  not  paid  at  the  time  agreed  upon  by 
the  tenant.  It  implies  a duty  and  a default. 

In  that  sense,  how  can  it  be  said  that  on  the  13tli  of 
April,  1863,  there  were  arrears  of  taxes  and  assessments  on 
these  lands. 

The  16th  section  of  the  assessment  act,  Consol.  Stat.  U. 
C.  ch.  55,  is  relied  upon  as  answering  this  question.  It 
enacts  that  the  taxes  or  rates  levied  or  imposed  for  any  year 
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shall  be  considered  to  have  been  imposed  for  the  then  current 
year,  commencing  with  the  first  day  of  January  and  ending 
with  the  thirty -first  day  of  December,  unless  otherwise  ex- 
pressly provided  for,  &c. 

The  interpretation  of  this  section  argued  for  in  the  present 
case  is,  that  the  taxes  imposed  for  1863  by  a by-law  passed 
in  July  shall  be  considered  to  have  been  imposed  as  if  the 
by-law  had  been  passed  on  the  first  of  January  of  that  year. 
By  thus  giving  an  ex  post  facto  existence  to  the  tax  it 
became  due  in  the  beginning  of  the  year,  and  not  having 
been  paid  was  in  arrear  in  April. 

We  do  not  so  interpret  this  section  of  the  statute,  but 
read  it  as  intended  to  fix  the  fiscal  year  for  all  the  munici- 
palities, for  the  purpose  of  rates  and  taxes,  and  as  providing 
that  no  matter  in  what  part  of  the  year  a by-law  imposing 
rates  and  taxes  may  be  passed,  the  taxes  shall  be  considered 
as  imposed  for  the  whole  current  year. 

The  argument  for  the  plaintiff,  if  pushed  home,  amounts 
to  this — that  on  such  a covenant,  if  entered  into  on  the  2nd 
of  January,  the  taxes  for  the  current  year  would  be  in  arrear 
on  that  day,  if  a tax  or  rate  was  imposed  within  the  year  ; 
and  in  effect  the  covenant  would  thus  be  broken  as  soon  as 
it  was  made,  although  when  entered  into  no  tax  or  rate 
had  been  imposed. 

We  are,  moreover,  in  this  case  to  construe  the  covenant, 
not  the  statute ; and  it  appears  to  us  to  be  contrary  to  the 
plain  meaning  ot  the  words  used  to  hold  that  taxes  not  im- 
posed, the  amount  of  which  is  not  as  yet  ascertained,  and 
which  therefore  cannot  be  paid,  can  be  in  arrear — in  other 
words,  that  a tax  the  amount  of  which  is  fixed  and  which  is 
imposed  in  July  can  be  in  arrear  in  April ; nor  does  the  16th 
section  of  the  statute  in  our  judgment  affect  the  construc- 
tion of  the  covenant. 

The  fact  that  the  premises  were  assessed  in  February  can 
make  no  difference.  The  assessment,  as  respects  real  property 
is  the  mode  provided  for  ascertaining  the  actual  or  yearly 
value  or  rental  thereof;  unless  it  is  followed  by  the  imposi- 
tion of  a rate  it  creates  no  liability  in  respect  of  which  there 
can  be  arrears.  None  of  the  methods  pointed  out  by  the 
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statute  for  collecting  and  enforcing  the  payment  of  a rate 
can  apply  until  it  has  been  actually  imposed. 

Appeal  allowed. 


Regina  v.  Boultbee. 

Indictment — Appeal  from  Q.  S. — Practice — C.  S.  U.  C.,  ch.  112. 

Defendant  having  been  convicted  at  the  Quarter  Sessions  in  June,  1864, 
judgment  was  reserved  and  a special  case  stated  for  the  opinion  of  the 
court  of  C.  P.  The  questions  thus  reserved  not  having  been  heard  or 
disposed  of,  the  case,  having  been  duly  adjourned  from  time  to  time,  was 
again  brought  up  at  the  Sessions  in  March,  1864,  and  a rule  nisi  granted 
for  a new  trial,  which  was  afterwards  discharged.  The  defendant  ap- 
pealed from  that  decision. 

Held , that  as  the  case  remained  with  the  court  of  C.  P.,  the  Quarter  Sessions 
were  not  legally  in  possession  of  it,  so  as  to  grant  the  rule  nisi ; and  that 
this  court  therefore  could  not  be  called  upon  to  review  their  decision. 

Appeal  from  the  Court  of  General  Quarter  Sessions  for 
the  County  of  Wentworth. 

McKelcan  for  the  appellant.  Freeman , Q.C.,  contra. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judg- 
ment of  the  court,  delivered  by 

Draper,  C.  J. — An  indictment  for  nuisance  was  found  at 
the  Quarter  Sessions  on  the  9th  of  J une,  1864. 

After  the  defendant  was  convicted  (I  assume  at  the  same 
Quarter  Sessions)  judgment  was  “ reserved  for  the  purpose 
of  stating  a special  case  to  the  Court  of  Common  Pleas  under 
the  statute.”  It  is  further  set  out  that  “ the  questions  res- 
erved for  the  opinion  of  the  Court  of  Common  Pleas  not 
having  been  heard  or  disposed  of  by  that  court,  this  cause, 
having  been  duly  adjourned  from  time  to  time,  was  brought 
up  again  before  this  court  at  the  present  sittings  thereof, 
upon  motion  for  judgment  on  the  part  of  the  prosecution.” 
Thereupon  a rule  to  shew  cause  why  there  should  not  be  a 
new  trial  was  granted  by  the  Court  of  Quarter  Sessions,  for 
misdirection,  among  other  grounds.  This  rule  is  dated  8th 
March,  1864.  On  the  10th  of  March  this  rule  was  discharged. 
The  defendant  has  appealed  from  that  decision,  and  judgment 
has  been  postponed  to  allow  of  the  hearing  of  the  appeal. 
The  foregoing  is  only  an  outline  of  the  case  stated. 
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The  only  conclusion  to  be  drawn  from  the  statement  of 
the  proceedings  as  to  stating  a special  case  appears  to  us 
to  be,  that  a special  case  was  after  the  defendant’s  convic- 
tion stated  for  the  opinion  of  the  Court  of  Common  Pleas. 
If  is  not  so  set  forth  in  words,  but  it  is  set  forth  that  judg- 
ment on  the  conviction  was  reserved  for  the  purpose  of 
stating  such  special  case,  and  that  the  questions  reserved  for 
the  opinion  of  the  Court  of  Common  Pleas  not  having  been 
heard  or  disposed  of,  the  Court  of  Quarter  Sessions  on  the 
8th  of  March,  1864,  about  nine  months  and  in  the  fourth 
sitting  of  the  Quarter  Sessions  after  the  conviction,  granted 
a rule  nisi  for  a new  trial.  From  this  it  is  the  inevitable 
conclusion  that  a case  was  stated  as  the  second  section  of 
the  Consol.  Stat.  U.  C.  ch.  112  provides,  and  was  transmit- 
ted to  the  Court  of  Common  Pleas  in  Trinity  Term  of  last 
year.  All  that  is  further  said  as  to  this  case  is,  that  the 
Court  of  Common  Pleas  have  not  heard  or  disposed  of  it, 
and  as  the  3rd  section  of  the  act  provides  expressly  that  the 
court  to  which  the  case  is  transmitted  “ shall  hear  and  finally 
determine  ” the  questions  raised,  &c.,  &c.,  the  Court  of 
Quarter  Sessions  appear  to  have  been  no  longer  in  posses- 
sion of  the  matter,  either  to  pass  sentence  or  to  grant  a new 
trial. 

We  have  nothing  before  us  but  the  appeal  book  purport- 
ing to  be  approved  by  the  Court  of  Quarter  Sessions  and 
signed  by  its  chairman,  and  taking  the  statements  therein 
as  our  sole  guide  as  to  facts,  we  are  of  opinion  that  there  is- 
nothing  legally  before  us,  as  if  the  Court  of  Quarter  Sessions- 
were  not  legally  in  possession  of  the  case  to  grant  a rule  for 
a new  trial,  we  cannot  be  called  upon  to  review  their 
decision. 

Whatever  opinion  we  might  form  on  the  propriety  of  the 
conviction,  which  it  would  be  premature  to  consider,  we  can- 
not but  express  a doubt  whether  the  application  for  a new 
trial  should  have  been  entertained  after  so  long  an  interval, 
if  any  difficulty  created  by  the  reserving  and  transmitting  a 
special  case  were  out  of  the  way.  If  no  such  case  were 
reserved,  by  analogy  to  the  practice  of  the  superior  courts 
the  application  was  late  ; if  there  was  a special  case,  the 
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Quarter  Sessions  could  take  no  steps  until  it  was  determined, 
and  then  could  only  follow  the  adjudication  of  the  higher 
tribunal. 

Appeal  dismissed. 


D.  W.  Moor  and  Wyman  B.  S.  Moor  v.  Boyd  and 

Arthurs. 

Deed  by  one  partner  in  the  name  of.  the  firm — Action  as  upon  simple 
contract  amendment. 

Defendants,  B.  and  A.,  being  in  partnership,  agreed  under  seal  to  buy  a 
quantity  of  tobacco  from  I).  M.,  one  of  the  two  plaintiffs,  B.  signiitg  the 
name  of  defendant’s  firm  opposite  to  one  seal.  By  another  sealed  instru- 
ment, of  the  same  date,  the  plaintiffs  agreed  to  deliver  the  tobacco  to 
defendant,  and  this  was  also  signed  opposite  to  one  seal  by  B.  in  the 
name  of  defendants’  firm,  and  opposite  the  other  by  “D.  M.  per  B.  P.” 
Plaintiffs  having  declared  as  upon  a parol  agreement,  for  not  accepting  the 
tobacco,  defendants  moved  for  a nonsuit.  Leave  was  reserved,  and 
the  plaintiffs  were  allowed  to  add  a count  in  covenant.  Defendants 
then  objected  that  it  was  the  deed  of  D.  M.  only,  not  of  both  the  plain- 
tiffs, and  the  plaintiffs  thereupon  elected  to  go  to  the  jury  upon  the 
original  count  in  simple  contract. 

Held , that  whether  one  or  both  defendants  could  be  held  liable  upon  the 
deed,  the  plaintiffs  clearly  could  not  recover  as  upon  a simple  contract : 
that  upon  the  original  declaration,  on  which  they  went  to  the  jury,  they 
should  therefore  have  been  nonsuited ; and  that  having  abandoned  the 
count  in  covenant,  they  should  not  have  a new  trial  on  the  ground  that 
they  were  entitled  to  succeed  upon  it. 

Common  counts  were  added,  but  Held  that  the  contract  under  the  evidence 
could  not  be  treated  as  executed,  and  plaintiffs  therefore  could  not  recover 
upon  them. 

The  first  count  of  the  declaration  set  forth  that  the  plain- 
tiffs bargained  and  sold  to  defendants  and  defendants  bought 
of  the  plaintiffs,  to  be  received  by  defendants  free  on  board 
at  Montreal — meaning  free  on  board  a vessel  or  other  means 
of  carriage — a large  quantity  of  tobacco,  to  wit,  (stating  the 
number  of  boxes,  &c.,)  the  quality  to  be  equal  to  that  at 
the  time  of  the  sale  sold  by  plaintiffs  called  Union  Jack 
brand,  at  the  price  of  35  cents  per  pound,  to  be  delivered  by 
plaintiffs  and  accepted  byr  defendants,  half  during  May, 
1868,  the  remainder  during  June  following,  such  shipments 
to  be  about  the  middle  of  the  said  months  respectively,  to 
be  paid  for  by  notes  of  defendants  to  plaintiffs  at  four  months 
from  the  date  of  the  shipment ; and  although  defendants 
accepted  one  half  of  the  tobacco  according  to  the  terms  of 
the  sale,  they  would  not  accept  the  residue,  nor  pay  for  the 
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same,  nor  did  defendants  give  their  notes  at  four  months  for 
the  first  mentioned  half  of  the  tobacco. 

Common  counts  were  added. 

Pleas. — 1.  To  first  count,  that  defendants  did  not  promise 
contract  and  agree,  nor  were  nor  are  they  indebted  as 
alleged. 

2.  To  first  count,  traverse  of  the  delivery  and  acceptance 
therein  alleged. 

8.  To  first  count,  a statement,  in  substance,  that  the 
tobacco  sent  to  defendants  by  the  plaintiffs  was  not  of  the 
quality  stipulated  by  the  plaintiffs,  but  inferior,  and  of  no  use 
to  the  defendants,  of  which  the  defendants  immediately  on 
the  receipt  of  the  tobacco  notified  the  plaintiffs,  and  requested 
them  to  remove  the  same  at  once  ; and  that  the  plaintiffs 
never  delivered  the  residue,  although  defendants  were  ready 
and  willing  to  receive  it  and  to  pay  for  it  according  to  the 
terms  of  the  contract. 

The  trial  took  place  at  Cornwall,  in  November,  1868, 
before  John  Wilson , J. 

The  plaintiffs  put  in  evidence  the  following  instrument: — 

“ Toronto,  March  4th,  1863.  We  hereby  agree  to  receive 
from  D.  W.  Moor,  f.  o.  b.  at  Montreal,  tobacco  as  follows : 

One  hundred  boxes  10s  equal  to  110  lbs.  each  nett. 

Twenty-five  boxes  5s  equal  to  110  lbs.  each  nett. 

Twenty-five  cases  J lbs  caddies  each,  equal  to  19  or  20 
lbs.  each  nett.  The  quality  to  be  equal  to  that  at  present 
sold  by  said  D.  W.  Moor,  called  Union  Jack  Brand.  We 
agree  to  pay  for  said  tobacco  at  the  rate  of  thirty  five  cents 
per  lb. ; this  quantity  to  be  delivered  one-half  during  the 
month  of  May  next,  and  one-half  during  the  month  of  June 
next,  to  be  payable  to  D.  W.  Moor  by  our  notes  drawn  at 
four  months  from  date  of  shipment,  which  is  to  be  about 
the  middle  of  the  months  of  May  and  June  next.  Witness 
our  hands  and  seals  this  fifth  day  of  March,  1863.” 

(Signed)  Boyd  & Arthurs.  [Seal.] 

(Signed)  Alex.  M.  Monro.  [Seal.] 

The  defendants,  on  cross-examination  of  the  plaintiffs’ 
witness,  who  proved  the  execution  of  the  foregoing  instru- 
ment by  defendant  Boyd,  in  whose  handwriting  it  wras, 
proved  what  the  witness  called  a duplicate  of  the  contract, 
which  was  put  in,  and  was  as  follows  : — 
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“Toronto,  March  4,  1863.  We  hereby  agree  to  deliver 
to  Messrs.  Boyd  and  Arthurs  f.  o.  b.  at  Montreal,  tobacco 
as  follows  : — 

The  residue  was  verbatim  like  the  preceding  down  to. 
Witness  our  hands  and  seals,  this  5th  day  of  March,  1863. 

(Signed)  D.  W.  Moor  per  B.  P.  Paige.  [Seal.] 
(Signed)  Boyd  and  Arthurs.  [Seal.] 

Witness, 

(Signed)  Alex.  M.  Monro. 

Received  from  Boyd  and  Arthurs  five  shillings  on  account 
of  above  contract. 

(Signed)  D.  W.  Moor,  per  B.  P.  Paige. 

Toronto,  March  5,  1863.” 

The  defendants’  counsel  then  objected  that  the  contract 
produced  was  under  seal,  and  was  the  deed  of  both  defen- 
dants, or  of  the  defendant  Boyd,  who  executed  it ; and  that 
the  plaintiffs  should  be  nonsuited,  as  they  had  declared  on 
a parol  agreement,  which  was  now  disproved. 

The  learned  judge  decided  that  the  case  should  proceed, 
and  reserved  leave  to  the  defendants  to  move  to  enter  a 
nonsuit. 

The  plaintiffs’  counsel  then  moved  for  leave  to  add  a count 
on  the  contract  as  the  deed  of  both  defendants,  which  was 
granted,  on  payment  of  costs,  giving  the  defendants’  counsel 
reasonable  time  during  the  day  to  demur  and  plead  to  the 
same.  The  defendants’  counsel  objected  to  this  amendment. 

He  then  objected  that  the  deed  put  in  by  defendants  was 
the  deed  of  D.  W.  Moor  alone,  and  did  not  sustain  the  new 
count,  which  was  in  the  name  of  both  the  plaintiffs.  The 
learned  judge  was  of  that  opinion,  and  the  plaintiffs’  counsel 
elected  to  go  on,  treating  the  contract  as  that  of  Moor  and 
Moor  with  Boyd  and  Arthurs.  The  defendants’  counsel  then 
objected  that  there  was  a variance  between  the  contract  as 
stated  in  the  declaration  and  that  put  in  evidence.  The 
plaintiffs’  counsel  applied  for  and  obtained  leave  to  amend. 

Both  parties  went  into  evidence  as  to  the  quality  of  the 
tobacco,  the  one  asserting  the  other  denying  that  it  wras 
equal  to  the  brand  stated  in  the  contract,  or  to  a sample 
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which  was  produced  and  shewn  to  the  defendants  when 
they  made  the  purchase. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the 
plaintiffs  substantially  fulfilled  the  first  half  of  the  contract, 
and  if  so  to  ascertain  the  damages,  the  price  agreed  upon 
being  the  measure  of  damages ; also,  to  say  whether  the 
plaintiffs  were  ready  to  fulfil  the  residue  of  the  contract,  and 
whether  the  reason  they  did  not  put  the  goods  f.  o.  b.  was 
that  they  were  not  instructed  how  to  send  them,  and  that  the 
defendants  had  the  right  to  choose  the  mode  of  conveyance  ; 
also  to  assess  the  damages  separately  for  each  part  of  the 
contract. 

The  jury  found  for  the  plaintiffs,  damages  as  to  the  part 
delivered  $2990,  and  on  the  other  part  $2956,  which  was  to 
be  added  to  the  first  if  the  court  were  ot  opinion  there  was 
a breach  assigned  sufficient  to  entitle  the  plaintiffs  to  it. 
The  jury  found  for  defendants  on  the  common  counts. 

It  was  further  determined,  that  if  in  the  opinion  of  the 
court  the  evideuce  entitled  the  plaintiffs  to  a verdict  on  the 
common  counts,  it  was  to  be  entered  for  them. 

In  Michaelmas  Term  W.  H.  Burns  obtained  a rule  calling 
upon  the  plaintiffs  to  shew  cause  why  a nonsuit  should  not 
be  entered  pursuant  to  leave  reserved,  or  why  a new  trial 
should  not  be  granted,  on  the  grounds  of  surprise,  and  the 
verdict  being  contrary  to  law  and  evidence,  and  for  the 
reception  of  improper  evidence,  and  because  the  case  was 
pressed  to  trial  after  dark,  which  prejudiced  the  defendants’ 
evidence ; and  for  misdirection,  in  allowing  the  case  to  go  to 
the  jury,  the  contract  declared  on  not  being  under  seal,  and 
that  produced  at  the  trial  being  under  seal,  (and  in  other 
respects  stated,)  and  on  grounds  disclosed  in  affidavits;  and 
because  the  learned  judge  allowed  the  plaintiffs  to  amend 
their  declaration,  and  compelled  the  defendants  to  plead 
and  go  on  with  the  trial  forthwith. 

On  the  same  day  S.  Richards,  Q.  C.,  obtained  a rule 
calling  on  the  defendants  to  shew  cause  why  the  verdict 
should  not  be  increased  by  adding  $2956  thereto,  pursuant 
to  leave  reserved,  and  why  the  verdict  should  not  be  entered 
for  the  sums  on  the  common  counts;  or  why,  if  the  verdict 
was  not  increased,  the  plaintiffs  should  not  have  liberty  to 
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amend  their  declaration  by  striking  out  the  allegations  in 
respect  of  which  the  plaintiffs  had  leave  reserved  to  move  to 
increase  the  verdict ; or  why  the  verdict  should  not  be  set 
aside,  and  a new  trial  had  between  the  parties,  on  the  ground 
that  the  plaintiffs  were  entitled  to  recover  on  the  count  in 
-covenant  on  the  facts  and  pleadings. 

Both  these  rules  were  argued  at  the  same  time,  in  this 
term. 

S . Richards,  Q.O.,  for  the  plaintiffs,  cited  Bindley  on 
Partnership,  283,  338  ; Add.  Con.  650 ; Steiglitz  v.  Eggin- 
ton,  Holt,  N.  P.  C.  141 ; Harrison  v.  Jackson,  7.  T.  B. 
207 ; Alexander  v.  Barker,  3 Cr.  & J.  133,  2 Tyr,  147,  S. 
C. : Garrett  v.  Handley,  4 B.  & C.  664 ; Robson  v.  Drum- 
mond, 2 B.  & Ad.  303;  Skinner  v.  Stocks,  4 B.  & Al.  437 ; 
Alexander  v.  Gardner,  1 Bing.  N.  C.  671  ; Elliott  v.  Davis, 
2 B.  & F.  338;  Ball  v.  Dunsterville,  4 T.  R.  313 ; Burn  v. 
Burn,  3 Yes.  578  ; Cromwell  v.  Grunsdell,  2 Salk.  462,  S. 
C.  1 L.  Raym,  335  ; Bloomlev  v.  Grinton,  9 U.  C.  R.  445  ; 
Hawkshaw  v.  Parkins,  2 Swans.  539. 

M.  C.  Cameron,  Q.C.,  contra,  W.  H . Burns  with  him  cited, 
Whittier  v.  McLennan,  13  U.  C.  R.  638;  White  v.  Man- 
ning, lb.  640 ; Saxton  v.  Ridley,  lb.  522  ; Parnell  v.  Martin, 

5 C.  P.  473 ; Orser  v.  Gamble,  14  D.  C.  R.  576 ; Add.  Con. 
937 ; Colly er  on  Partnership,  256,  650 ; Beckham  v. 
Drake,  9 M.  & W.  79  ; Lucas  v.  De  La  Cour,  1 M.  & S. 
249  ; Humble  v.  Hunter,  12  Q.  B.  310 ; Gallina  v.  Colton, 

6 C.  P.  247. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

As  this  record  was  originally  framed,  and  as  the  plaintiff’s 
finally  elected  to  go  to  the  jury  upon  it,  it  is  an  action  upon 
simple  contract. 

But  the  plaintiffs  at  the  trial  put  in  evidence  a sealed 
instrument,  containing  the  contract  on  the  part  of  the  defen- 
dants, for  breaches  of  which  the  plaintiffs  sued.  It  was 
signed  in  the  name  of  both  defendants,  by  one  of  them,  and 
opposite  to  the  signature  is  a seal. 

The  defendants  at  the  same  time  put  in  evidence  an  instru- 
ment purporting  to  contain  the  contract  on  the  part  of  the 
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plaintiffs.  This  was  not  signed  by  either  plaintiff,  but  had 
the  name  “ D.  W.  Moor,  per  P.  B.  Paige  ” written  opposite 
to  a seal.  This  instrument  was  also  signed,  as  the  other  one 
was,  “Boyd  and  Arthnrs,”  written  by  the  same  defendant 
opposite  to  a seal. 

Paige,  being  examined,  stated  that  he  did  not  know  the- 
“other  partner  ” of  D.  W.  Moor,  that  he  knew  Wyman  B. 
S.  Moor,  who  was  then  in  court  and  was  the  father  of  D.~ 
W.  Moor.  He  saw  the  defendant  Boyd  sign  the  instrument 
first  put  in,  and  himself  signed  the  other,  which  he  called 
the  duplicate. 

Another  witness  proved  that  the  plaintiffs  were  carrying 
on  business  in  Montreal  as  partners,  under  the  name  of  D. 
W.  Moor. 

The  defendants  called  the  subscribing  witness  to  both 
instruments.  He  said  he  saw  the  defendant  Bovd  execute  and 
Paige  sign  that  which  the  defendants  produced.  From  his 
statement  it  might  be  inferred  that  Arthurs  was  present 
when  it  was  signed,  though  he  does  not  seem  to  have  been 
asked  the  question. 

We  must  treat  the  two  instruments  as  together  forming 
one  deed,  executed  by  one  defendant  in  the  name  of  both. 
Neither  of  the  plaintiffs  have  executed  it,  nor  is  it  shewn 
that  Paige  had  authority  to  execute  for  both  or  either  of 
them. 

Whether  one  defendant  or  both  are  to  be  considered  as 
bound  by  this  deed,  on  the  facts  appearing,  and  on  the  law 
as  laid  down  in  Bloomley  v.  Grinton,  (9  U.  G.  B.  455,)  it  is 
clear  that  it  is  in  this  deed  alone  that  there  is  evidence  ot 
the  contract.  The  action  was  therefore  misconceived,  and 
upon  the  record  as  entered  for  trial,  and  as  it  went  to  the 
jury,  the  plaintiffs  should  have  been  nonsuited. 

Before  giving  that  judgment,  however,  we  must  consider  the 
plaintiffs’ cross  rule.  Excepting  the  last  clause  of  it,  it  assumes 
that  the  plaintiffs  may  recover  on  the  count  on  the  contract, 
(which  treats  it  as  a simple  contract,)  or  on  the  common 
counts.  As  to  the  first  we  have  already  expressed  our 
opinion,  and  as  to  the  common  counts  we  see  no  ground  oil 
which  the  contract  can  be  treated  as  executed,  which  was, 
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as  we  understand,  the  footing  on  which  it  was  desired  to 
rest  the  plaintiffs’  right  to  recover,  though  it  was  not  urged 
on  as  a point  much  relied  upon. 

The  last  part  of  the  rule  asks  for  a new  trial,  on  the 
ground  that  the  plaintiffs  were  entitled  to  recover  on  the 
count  in  covenant,  and  on  the  facts  and  pleadings. 

We  gather  from  the  learned  judge’s  note  of  his  ruling  on 
the  objection  that  the  deed  did  not  prove  the  count  in  cov- 
enant, and  the  election  made  thereupon  by  the  plaintiffs’ 
counsel,  as  well  as  from  the  entry  of  the  verdict,  that  the 
count  in  covenant  was  abandoned,  and  not  submitted  to  the 
jury  at  all. 

The  case  then  stands  thus  : — the  plaintiffs  declare  on 
simple  contract.  The  evidence  at  the  outset  of  the  case 
shows  that  the  contract  was  by  deed.  To  avoid  the  objec- 
tion to  which  this  gives  rise,  the  plaintiffs  obtain  leave  to 
amend  by  adding  a count  in  covenant,  to  which  the  defen- 
dants, though  strongly  remonstrating,  are  called  upon  to 
plead  then,  having  time  afforded  to  them  in  court  for  that 
purpose  ; and  they  do  plead,  and  the  trial  goes  on,  with  the 
new  and  the  old  counts,  and  the  pleadings  to  them  all.  Then 
an  objection  is  taken  that  the  evidence  does  not  support  the 
new  count  as  framed,  and  thereupon  the  learned  judge  ex- 
presses his  opinion  in  favour  of  the  objection,  and  the  plain- 
tiffs elect  to  go  on  as  they  began,  subject  to  the  objection 
taken  at  first,  and  on  which  leave  was  reserved  for  the 
defendants  to  move.  And  now  the  plaintiffs  ask  to  be  allowed 
to  go  back  to  the  count  in  covenant,  and  to  have  a new  trial 
on  the  record  as  it  was  with  the  count  added. 

We  think  this  application  should  not  be  granted.  The 
plaintiffs  are  in  a position  very  analogous  to  that  of  a party 
who  voluntarily  accepts  a nonsuit  to  avoid  a verdict  passing 
against  him,  which  would  bar  any  future  action.  They 
obtain  an  indulgence  at  the  trial  on  terms  at  least  as  fav- 
ourable as  it  was  possible  to  hope,  and  under  circumstances 
which  might  have  caused  embrassment  to  the  defendants. 
They  found  or  thought  they  found  that  their  position  was 
not  improved,  and  they  elected  to  go  back  to  their  original 
case,  and  anticipating  that  the  court  will  decide  against 
VOL.  xxiii.  80 
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them  on  that,  they  ask  to  be  allowed  to  repeat  the  experi- 
ment of  the  count  in  covenant,  or  at  least  make  that  the 
ground  of  asking  for  a new  trial,  when,  if  successful,  some 
other  application  may  be  made  to  amend  the  declaration,  if 
under  the  facts  which  appear  they  can  hope  to  make  the 
defendants  liable. 

It  appears  to  us  the  application  goes  beyond  all  reasonable 
limits.  If  a right  would  otherwise  he  wholly  lost,  and  all 
chance  of  recovery  be  barred  by  our  refusing  this  applica- 
tion, we  might  be  induced  to  give  it  further  consideration. 
But  no  such  result  will  follow  our  discharging  the  plaintiffs’ 
rule,  and  making  absolute  the  rule  for  a nonsuit.  The 
plaintiffs,  if  so  advised,  may  bring  a new  action,  and  if  that 
course  is  taken  they  will  have  the  advantage  of  knowing 
beforehand  the  difficulty  they  have  to  encounter,  and  must 
frame  their  proceedings  so  as  to  avoid  or  overcome  it. 

In  our  opinion  the  rule  to  enter  a nonsuit  should  be  made 
absolute,  and  the  cross  rule  discharged. 

Buies  accordingly. 

Wood  v.  Bowden. 

Nonsui  t — Prac  tice  — D etinu  e — Damages . 

Where  the  plaintiff  took  a nonsuit  in  deference  to  the  judge’s  opinion,  ex- 
pressed not  in  favour  of  a nonsuit  but  of  defendant  upon  the  evidence, 
and  the  court  thought  that  a verdict  for  defendant  if  found  would  have 
been  sustained,  they  refused  to  interfere. 

In  detinue  for  a deed,  quaere  whether  plaintiff  can  recover  damages  for 
having  been  prevented  by  the  want  of  it  from  obtaining  horses  to  culti- 
vate his  farm. 

Detinue  for  a deed  of  bargain  and  sale  belonging  to  the 
plaintiff,  made  between  James  Montgomery  of  the  first  part, 
Margaret  his  wife  of  the  second  part,  and  the  plaintiff  of  the 
third  part.  The  declaration  alleged  that  the  plaintiff,  who 
had  negociated  for  the  purchase  of  certain  horses  and  a wag- 
gon on  the  security  of  the  land  in  the  said  deed,  for  the  pur- 
pose of  cultivating  a farm  theretofore  rented  by  him,  as 
the  defendant  then  well  knew,  was  by  reason  of  the  deten- 
tion of  the  said  title  deed  prevented  from  obtaining  the 
said  horses  and  waggon,  and  for  want  of  them  was  unable 
to  cultivate  the  farm,  and  has  lost  the  profit  and  advantage 
of  the  said  farm. 

Plea. — That  before  the  alleged  detention  the  plaintiff 
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deposited  the  deed  with  the  defendant,  to  be  kept  as  a pledge 
and  security  for  payment  by  plaintiff  to  defendant  of  rent 
reserved  by  a lease  under  seal,  dated  14th  May,  1852,  and 
executed  by  plaintiff  and  defendant,  whereby  defendant,  in 
•consideration,  &c.,  did  demise  and  lease  to  plaintiff  certain 
premises  for  seven  years  from  the  1st  of  March  next  before 
the  date  of  the  said  lease : that  defendant  received  the  deed 
for  the  purpose  and  on  the  terms  aforesaid,  and  that  the 
term  has  not  expired.  The  plaintiff  joined  issue  on  this 
plea. 

The  case  was  tried  at  the  city  of  Toronto  assizes,  in  Nov- 
ember, 1868,  before  Adam  Wilson,  J. 

It  was  proved  by  a witness  that  he  accompanied  the  plain- 
tiff to  demand  his  deed  from  the  defendant.  The  witness 
told  defendant  that  the  plaintiff  wanted  to  get  horses  to  culti- 
vate the  land  he  had  rented  from  defendant,  and  wished  to  get 
this  deed  in  order  to  give  security  for  payment  for  the 
horses.  Defendant  said  if  he  gave  up  the  deed  where  would 
be  his  security,  and  the  witness  replied  there  would  be  the 
horses  and  the  crop,  all  on  the  land.  Then  plaintiff  said  to 
defendant  “You  know  I told  you  I should  want  to  make  use 
of  these  deeds  to  get  horses.”  Defendant  did  not  admit  this 
•or  say  nay  to  it,  but  he  said  he  would  keep  the  deed  whether 
or  no.  The  witness  assumed  that  defendant  referred  to  the 
rent  plaintiff  was  to  pay  him,  when  he  spoke  of  security. 

Another  witness  proved  a second  demand  by  plaintiff  for 
the  deed,  and  defendant’s  refusal  to  part  with  it,  in  May, 
1863.  Plaintiff  asked  defendant  if  he  had  not  told  him  when 
he  got  the  deed  he  should  want  to  make  use  of  it  in  buying 
horses.  Defendant  did  not  deny  this  or  say  anything  to  it. 
Plaintiff  said  to  defendant  he  had  got  the  deed  to  look  at, 
(the  witness  supposed  to  see  if  the  land  was  worth  any- 
thing). Defendant  said,  “That  may  be,  but  I have  got  it 
and  will  hold  it.”  The  witness  understood  from  defendant’s 
talk  that  he  wanted  to  keep  the  deed  in  security  for  the 
rent.  The  plaintiff  gave  evidence  to  sustain  the  claim  for 
special  damage,  and  closed  his  case. 

The  learned  judge  stated  that  if  the  evidence  shewed  that 
the  deed  had  been  deposited  with  defendant  in  security  for 


468  queen’s  bench,  easter  term,  27  vie.,  1864. 

the  rent,  and  that  the  plaintiff  was  to  get  it  to  enable  him 
to  buy  horses  if  he  required  it  for  that  purpose,  in  his  (the 
judge’s)  opinion  the  plaintiff  should  have  replied  this  mat- 
ter to  the  plea. 

On  the  defence,  it  was  proved  by  the  defendant’s  attorney 
that  he  drew  the  lease  from  defendant  to  plaintiff.  Defen- 
dant said  he  was  to  get  security  for  the  rent.  Plaintiff’s 
wife,  in  the  attorney’s  office  and  in  defendant’s  presence, 
handed  the  deed  in  question  to  the  attorney,  and  one  of  them 
(the  wife  or  the  defendant)  said  this  was  the  deed  or  docu- 
ment on  which  security  was  to  be  given  for  the  rent ; there 
was  no  condition  about  its  being  given  back  to  buy  horses. 

The  attorney  had  kept  it  in  his  possession  for  the  defen- 
dant ever  since.  The  lease  was  produced,  and  it  bore  date 
in  May,  1862.  About  three  months  before  the  trial  the 
plaintiff’s  attorney  demanded  the  deed  of  the  defendant’s 
attorney,  and  the  defendant’s  attorney  swore  that  it  was 
then  stated  for  the  first  time  that  the  plaintiff ’s  special  damage 
was  the  preventing  plaintiff  from  borrowing  money;  nothing 
was  said  about  horses,  that  statement  was  added  to  the 
record  by  way  of  amendment  on  the  4th  of  November,  1868 : 
that  it  was  at  no  time  stated  that  the  deposit  of  the  deed 
was  subject  to  a condition;  the  demand  was  for  the  absolute 
surrender  of  the  deed,  on  the  ground  that  defendant  was  not 
entitled  to  it  at  all.  It  appeared  the  land  mentioned  in  the 
deed  was  of  two  lots,  together  100  feet  by  86  feet,  and  was 
subject  to  a charge  of  £33.  On  cross-examination  he  said 
the  plaintiff’s  wife  did  not  say  she  had  authority  from  her 
husband  to  give  the  deed.  A mortgage  was  to  have  been 
given  by  plaintiff  on  this  property,  which  the  witness  under- 
stood the  plaintiff  afterwards  refused  to  execute. 

The  learned  judge  was  of  opinion  that  the  declaration  was 
not  strictly  proved  as  to  the  statement  connected  with  the 
alleged  damage,  and  he  refused  leave  to  amend,  considering 
the  circumstances  and  the  very  small  value  of  the  security 
in  dispute.  He  also  ruled,  that  there  was  evidence  to  go  to 
the  jury  of  the  delivery  of  the  deed  to  the  defendant,  and 
while  the  defendant’s  evidence  shewed  a mortgage  was  to 
have  been  given,  the  evidence  for  the  plaintiff  tended  to  sus- 
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tain  that  position : that  there  was  evidence  to  sustain  the 
plea,  and  whether  the  deposit  was  before  or  after  the  execu- 
tion of  the  lease,  there  was  a good  consideration  for  it. 

On  hearing  this,  and  in  deference  to  the  learned  judge, 
the  plaintiff’s  counsel  took  a nonsuit. 

In  Michaelmas  Term  last,  Robert  A.  Harrison  obtained  a 
rule  nisi  to  set  aside  the  nonsuit,  and  for  a new  trial. 

During  this  term  Anderson  shewed  cause. 

Robert  A.  Harrison , in  support  of  the  rule,  cited  Phillips 
v.  Hayward,  3 Dowl.  362 ; Chilton  v.  Harrington,  16  C.  B. 
206  ; Rose.  N.  P.  9th  ed.  629 ; Bullen  & Leake  Prec.  442. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  rule  must  be  discharged.  The  plaintiff ’s 
counsel,  on  hearing  the  opinion  of  the  learned  judge  that 
there  was  evidence  to  sustain  the  plea,  and  that  there  was 
evidence  of  the  delivery  of  the  deed  to  the  defendant  as  a 
deposit,  and  that  a mortgage  was  to  be  given,  preferred  tak- 
ing a nonsuit  to  having  the  case  submitted  to  the  jury.  It 
is  true  he  said  he  did  so  in  deference  to  the  opinion  of  the 
learned  judge,  but  if  he  had  not  taken  this  course  the  case 
would  have  gone  to  the  jury  as  one  for  their  decision,  though 
doubtless  with  a strong  opinion  expressed  on  the  evidence 
in  favour  of  the  defence.  We  understand  that  the  learned 
judge  did  not  express  any  opinion  that  there  was  not  a case 
to  be  left  to  the  jury,  or  that  he  thought  he  ought  to  non- 
suit the  plaintiff  on  that  account.  If  the  case  had  gone  on, 
it  must  have  been  decided  not  only  on  the  evidence  shewing 
the  plaintiff’s  right  to  and  demand  of  the  deed,  but  the  evi- 
dence given  in  support  of  the  plea,  which,  whether  good  or 
no,  was  in  the  opinion  of  the  learned  judge  sustained  by 
the  proof  given. 

In  this  view  it  appears  to  us  the  plaintiff’s  counsel 
elected  to  be  nonsuited,  rather  than  risk  a verdict,  which  he 
anticipated  would  probably  be  given  against  him.  If  such  a 
verdict  had  been  given,  it  appears  to  us  there  was  evidence 
on  which  it  might  be  legally  upheld,  and  if  so,  this  is  not  a case 
in  which  on  account  of  any  consideration  of  a right  being 
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bound,  or  a serious  injury  being  inflicted,  the  court  would 
grant  a new  trial.  We  are  by  no  means  satisfied  that  the* 
damages  as  claimed  could  have  been  properly  recovered,, 
and  if  not  there  would  be  the  less  reason  to  interfere  ; but 
without  professing  to  decide  this  point,  we  are  not  disposed 
to  set  aside  a nonsuit  thus  submitted  to,  when,  if  the  case  had 
gone  to  the  jury,  and  they  had  found  for  the  defendant,  we 
should  have  sustained  the  verdict. 

Eule  discharged. 


Niven  v.  Jardine  et  al. 

Bond  for  annual  payments — Covenant — Right  to  recover  beyond  the  penalty ~ 

The  defendants  gave  a bond  to  the  plaintiff  in  the  sum  of  ^45,  conditioned 
to  pay  him  ^45  a year  so  long  as  he  should  continue  the  minister  of  a 
certain  congregation.  They  paid  him  without  suit  for  the  first  two  years. 
For  the  next  four  years  the  plaintiff  sued  them,  declaring  upon  the  bond 
as  a covenant,  and  obtained  judgments,  which  were  satisfied  without  any 
question  being  raised.  He  then  sued  for  the  sixth  year ; and  the  ques- 
tion of  defendants’  liability  was  left  to  the  court  without  pleadings. 

Held , that  covenant  clearly  would  not  lie  ; but  that  to  a declaration  on  the 
bond  the  former  payments,  not  having  been  paid  or  received  in  satisfac- 
tion of  the  penalty,  could  form  no  defence ; and  that  the  defendants 
therefore  were  entitled  only  to  have  satisfaction  entered  on  payment  of 
the  penalty  and  costs. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  for  the  recovery  of  the  sum  of  £45,  and  interest 
thereon  from  the  17th  of  February,  1864,  which  the  plain- 
tiff claimed  to  be  payable  to  him  by  the  defendants  under 
the  deed  hereinafter  mentioned  ; and  tfie  following  case,  in 
substance,  was  stated  for  the  opinion  of  the  court,  without 
pleadings. 

The  plaintiff  is  a clergyman  of  the  Presbyterian  Church, 
in  connection  with  the  Church  of  Scotland,  under  the  juris- 
diction of  the  synod  of  Canada,  and  on  the  17th  of  February, 
1857,  the  defendants,  being  members  of  the  congregation 
hereinafter  mentioned,  executed  to  the  plaintiff  a bond  in 
the  ordinary  form,  in  the  sum  of  £45,  conditioned  to  be  void 
if  the  obligors,  or  any  one  of  them,  or  all  of  them,  should 
pay  to  the  plaintiff  so  long  as  he  should  continue  in  charge 
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of  the  congregation  of  Saltfleet,  under  the  jurisdiction  of  the 
synod  of  Canada,  in  connection  with  the  church  of  Scotland, 
as  the  minister  of  the  said  congregation,  the  sum  of  £4:5, 
Halifax  currency,  yearly  and  every  year. 

The  plaintiff  from  the  date  of  the  bond  continued  in  charge 
of  the  congregation,  under  the  jurisdiction  of  the  synod  of 
Canada,  in  connection  with  the  Church  of  Scotland,  as  the 
minister  of  the  said  congregation.  The  defendants  paid  to 
him  the  sum  of  £45  for  the  years  expiring  17th  February, 
1858,  and  1859,  as  the  same  became  due,  and  without 
suit.  The  said  yearly  sum  for  the  respective  years  ending 
on  the  17th  of  February,  1860,  1861,  1862  and  1868,  was 
not  paid  as  it  became  due,  and  the  defendants  having 
refused  to  pay  the  same,  the  plaintiff  sued  the  defendants, 
in  an  action  of  covenant,  for  the  non-payment  of  the  said 
yearly  sum  of  £45 ; and  the  plaintiff  recovered  judgment 
in  each  of  said  actions  for  the  amount  of  the  said  yearly 
sum  then  in  arrear,  and  interest  thereon,  as  damages  for 
breach  of  said  covenant,  the  questions  submitted  by  this 
case  for  the  opinion  of  the  court  never  having  been  raised 
or  determined  in  any  of  said  suits ; and  the  plaintiff  ob- 
tained satisfaction  of  said  judgments  respectively. 

The  plaintiff’s  declaration  in  the  action  last  preceding 
the  present  was  as  follows  : — for  that  the  defendants  by 
their  deed,  bearing  date  the  seventeenth  day  of  February, 
1857,  covenanted  with  the  plaintiff  that  the  defendants,  or 
any  or  all  of  them  would  pay  or  cause  to  be  paid  to  the 
plaintiff  the  sum  of  £45  yearly,  and  every  year,  so  long  as 
he,  the  plaintiff,  should  continue  in  charge  of  the  congre- 
gation of  Saltfleet,  under  the  jurisdiction  of  the  synod  of 
Canada,  in  connection  with  the  Church  of  Scotland,  as  the 
minister  of  the  said  congregation.  And  the  plaintiff  avers, 
that  he  has  since  the  said  17th  of  February,  1857,  continued, 
and  still  doth  continue,  in  charge  of  the  said  congregation, 
under  the  jurisdiction  of  the  synod  of  Canada,  in  connection 
with  the  Church  of  Scotland,  as  the  minister  of  said  congre- 
gation ; and  a large  sum  of  money,  to  wit,  the  sum  of  £45 
hath  become  due  and  payable  to  the  plaintiff,  from  the  de- 
fendants, for  one  yearly  payment,  for  the  year  ending  on 
the  17th  of  February,  1868. 


472  queen’s  bench,  easter  term,  27  vie.,  1864. 

Common  counts  were  added,  for  the  work  and  labour 
of  the  plaintiff  in  and  about  his  charge  as  minister  of  the 
congregation  of  Saltfleet,  under  the  jurisdiction  of  the  synod 
of  Canada,  in  connection  with  the  Church  of  Scotland,  and 
upon  the  retainer  of  the  defendants,  and  at  their  request : 
and  for  work  and  materials,  and  on  accounts  stated. 

The  declarations  in  the  other  actions  differed  only  in  the 
statement  of  the  years  for  which  the  salary  was  payable. 

The  only  deed  that  the  plaintiff  could  produce  to  sustain 
such  declaration  is  the  deed  hereinbefore  stated. 

The  defendants  did  not  pay  the  said  yearly  sum  mentioned 
in  the  said  deed  for  the  year  expiring  17th  February,  1864, 
and  they  having  refused  to  do  so,  the  plaintiff  on  the  81st  of 
March,  1864,  commenced  the  present  action  against  the 
defendants,  on  the  said  deed,  to  recover  the  same,  namely, 
the  sum  of  £45,  and  interest  thereon  from  the  17th  day  of 
February,  1864. 

The  defendants  contend,  that  the  deed  above  mentioned 
is  a bond,  in  a penalty  of  £45,  and  that  the  defendants  hav- 
ing already  twice  voluntarily  paid  the  sum  of  £45  yearly, 
and  judgment  having  also  been  several  times  recovered 
against  them  on  the  said  deed,  for  an  amount  each  time  of 
over  £45,  the  defendants  are  not  liable  in  this  action. 

The  plaintiff  claims  that  he  has  the  right  to  treat  the 
said  deed  as  a covenant  by  the  defendants  with  the  plaintiff 
to  pay  the  plaintiff  the  said  sum  of  £45  yearly,  so  long  as 
he,  the  plaintiff,  continues  in  charge  of  the  said  congrega- 
tion of  Saltfleet,  under  the  jurisdiction  of  the  synod  of 
Canada,  in  connection  with  the  Church  of  Scotland,  as  the 
minister  of  the  said  congregation ; or,  if  the  plaintiff  can- 
not recover  on  it  as  a covenant,  he  claims  the  right  to 
recover  on  it  as  a bond,  he  never  having  sued  upon  it  except 
as  hereinbefore  stated,  and  never  having  recovered  or 
obtained  any  judgment  except  as  aforesaid. 

The  questions  for  the  opinion  of  the  court  are : — 

First. — Whether  the  plaintiff  has  the  right  to  recover  on 
the  said  deed  as  a covenant  by  the  defendants  with  the 
plaintiff  to  pay  the  plaintiff  the  said  sum  of  £45  yearly,  so 
long  as  he,  the  plaintiff,  continues  in  charge  of  the  said  con- 
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gregation  of  Saltfleet,  under  the  jurisdiction  of  the  synod  of 
Canada,  in  connection  with  the  Church  of  Scotland,  as  min- 
ister of  the  said  congregation  ; and  if  the  court  shall  be  of 
opinion  in  the  affirmative,  then  judgment  shall  be  entered 
up  for  the  plaintiff  for  s£46,  and  full  Queen’s  Bench  costs 
of  suit,  but  if  the  court  shall  be  of  opinion  in  the  negative, 
on  the  said  question,  then, 

Second. — Whether  the  plaintiff,  on  the  facts  hereinbefore 
set  forth,  is  entitled  to  recover  in  this  action  upon  the  said 
deed  as  a bond ; and  if  the  court  shall  be  of  opinion  in  the 
affirmative,  then  judgment  shall  be  entered  up  for  the  plain- 
tiff for  IH6,  and  full  Queen’s  Bench  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  negative  on  both 
of  the  said  questions,  then  judgment  of  nol.  pros.,  with 
costs  of  defence,  shall  be  entered  up  for  the  defendants. 

S.  Richards,  Q.C.,  for  the  plaintiff,  cited  Shep.  Touch.  71 ; 
Com.  Dig.  u Covenant  ” A.  2 ; Chy.  on  Pig.  Yol.  I.,  p.  130  ; 
Platt  on  Covenants,  p.  5 ; Hurlstone  on  Bonds,  p.  123 ; 
Harrison  v.  Wright,  13  East  347-8 ; Ingledew  v.  Cripps, 
2 Ld.  Raym.  814;  Lord  Lonsdale  v.  Church,  2 T.  R.  388 ; 
Smith  v.  Dickenson,  8 B.  & P.  630. 

Burton,  Q.C.,  contra,  cited  Wilde  v.  Clarkson,  6 T.  R. 
303 ; Branscombe  v.  Scarborough,  6 Q.  B.  13  ; Hellen  v. 
Ardley,  8 C.  & P.  12 ; Francis  v.  Wilson,  R.  & M.  105  ; 
Mackworth  v.  Thomas,  5 Yes.  329;  Ingleby  v.  Swift,  10 
Bing.  84 ; Morrant  v.  Gough,  7 B.  & C.  206 ; Collins  v. 
Collins,  2 Burr.  824;  Lowe  v.  Peers,  4 Burr.  2228;  Com. 
Dig.  “ Action  ” M.4;  White  v.  Sealy,  Doug.  49. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  not  any  doubt  that  covenant  will  not  lie  in  this 
case,  nor  do  any  of  the  many  cases  cited  contain  any  thing 
to  justify  the  conclusion  that  it  will. 

The  authorities  cited,  which  shew  that  where  a man  cov- 
enants to  do  a thing  under  a penalty  debt  or  covenant  lies, 
are  beside  the  question,  for  this  is  a bond  with  a condition 
to  make  it  void  if.  the  obligors  do  a particular  act.  The 
condition  is  not  a covenant  that  they  will  do  it,  but  is  a 
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matter  by  the  performance  of  which  they  put  an  end  to  the 
obligation. 

The  case  ot  Harrison  v.  Wright,  (13  East,  348,)  is  an 
instance  of  the  sort  of  contract  on  which  an  action  of  debt 
will  lie  for  the  penalty,  or  on  the  agreement  itself,  the  per- 
formance of  which  is  secured  by  the  penalty.  What  is  said 
by  Lord  Ellenborough  has  no  reference  to  a common  bond, 
but  to  cases  where  there  is  a penalty  and  a covenant  in  the 
same  deed ; and  Winter  v.  Trimmer,  (1  W.  Bl.  396,)  and 
Bird  v.  Bandall,  (lb.  873,)  are  cases  of  that  description. 

Smith  v.  Dickenson  (3  B.  & P.  680)  cited  by  Mr.  Rich- 
ards, was  like  Harrison  v.  Wright,  an  action  of  assumpsit 
on  an  agreement  secured  by  a penalty. 

The  defendant  in  an  action  on  a bond  has  a right,  on  pay- 
ment of  the  penalty  of  a bond,  together  with  the  costs  of  the 
action  brought  upon  it,  to  have  the  proceedings  stayed. 
(Branscombe  v.  Scarborough,  6 Q.  B.  13.)  The  general  doc- 
trine is  discussed  and  law  explained  in  the  notes  to  Gainsford 
v.  Griffith,  1 Wms.  Saund.  (6th.  edn.)  58  b.  c.  d . and  notes. 

If  the  obligee  in  a bond  conditioned  to  pay  money  could 
at  his  election  bring  covenant  or  debt,  the  right  recognised 
in  Branscombe  v.  Scarborough  would  be  easily  evaded. 

Before  the  statute  of  Wm.  III.,  a plaintiff  could  only  assign 
one  breach  on  a bond  for  the  performance  of  covenants,  but 
that  would  have  created  no  difficulty  if  the  obligee  could 
have  maintained  covenant  on  the  bond  and  condition  taken 
together. 

In  White  v.  Sealy  (Dougl.  49)  the  bond  was  conditioned 
for  the  payment  of  rent,  and  it  was  held  that  it  was  only  a 
security  to  the  amount  of  the  penalty,  though  the  arrears  of 
the  rent  might  amount  to  much  more,  and  therefore  the 
court  ordered  that  on  payment  by  the  obligor  of  the  penalty 
and  costs  satisfaction  should  be  entered.  It  is  curious  enough 
that  in  that  case  there  had  been  two  previous  actions  for 
breach  of  the  condition,  and  further  rent  becoming  in  arrear 
a third  action  was  commenced,  which  was  thus  disposed  of. 

We  are  clearly  ot  opinion  covenant  will  not  lie. 

In  an  action  on  the  bond  the  defendants  are  entitled  to 
relief  on  payment  of  the  penalty  and  taxed  costs,  and  then 
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are  not  further  liable  on  it.  In  the  present  case  the  defen- 
dants have  actually  twice  paid  the  sum  mentioned  in  this 
condition,  each  payment  being  equal  to  the  amount  of  the 
penalty  of  the  bond,  and  these  payments  were  made  after 
two  actions  of  covenant,  founded  solely  on  this  bond,  had  been 
brought  against  them  for  their  stipend  for  two  several  years, 
and  judgments  in  each  action  were  recovered  against  them. 

In  White  v.  Sealy,  the  first  action  was  brought  on  the 
bond,  and  the  defendants  allowed  judgment  to  go  by  default, 
Afterwards  another  year’s  rent  (to  secure  which  the  bond 
was  given)  fell  due,  and  another  action  was  brought  on  the 
bond,  and  a second  judgment  was  entered  up.  Then  a third 
action  was  commenced  in  bar  of  which  the  defendants 
pleaded  the  first  judgment,  and  obtained  a rule  to  shew 
cause  why  the  second  should  not  be  set  aside  with  costs,  and 
why,  upon  payment  of  the  penalty  and  costs  of  the  first 
action,  the  plaintiff  should  not  acknowledge  satisfaction  on 
record. 

The  court  made  this  rule  absolute  without  costs,  the  with- 
holding costs  being  occasioned  by  special  circumstances, 
and  Lord  Mansfield  said  he  thought  the  defendants  were 
not  liable  for  more  than  the  whole  penalty. 

In  that  case  the  defendants  had  paid  nothing,  and  the 
condition  was  clearly  broken  when  the  first  action  was 
brought. 

In  the  present  case  this  is  to  be  treated  as  the  first  action 
on  the  bond,  for  the  case  is  left  to  us  on  the  facts,  and  the 
plaintiff’s  right  to  recover,  whether  in  an  action  on  the  cov- 
enant or  on  the  bond,  according  as  we  hold  one  or  other  of 
such  actions  will  lie.  The  question  is,  do  the  facts  stated  in 
this  special  case  constitute,  upon  proper  pleadings,  a defence 
to  this  action  ? Are  the  payments  made  under  the  foregoing 
circumstances  available  as  a defence  to  prevent  the  plaintiff 
recovering  judgment  for  the  penalty  ? 

We  assume  then  that  the  plaintiff  has  declared  on  the 
bond.  What  defence  is  there  which  could  be  pleaded  in  bar  ? 
Not  performance  of  the  condition,  for  it  is  now  broken  for 
the  third  time ; nor  payment  of  the  third  sum  or  annual 
stipend  intended  to  be  secured,  for  it  is  unpaid ; nor  will  the 
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two  former  payments  help,  for  they  were  not  paid  or  received 
in  satisfaction  of  the  penalty.  They  were  paid  in  actions 
brought  on  the  assumption  that  the  condition  operated  by 
way  of  covenant ; a legal  construction  to  which  the  defen- 
dants submitted,  and  paid  the  money  as  due  on  the  condi- 
tion. 

It  appears  to  us  that  the  former  payments  not  being 
available  as  a defence  to  an  action  on  the  bond,  the  plaintiff 
has  a right  to  recover,  but  that  the  defendants  have  a right, 
on  paying  the  penalty  and  costs,  to  have  satisfaction 
acknowledged  of  record ; and  we  order  accordingly. 


The  Principal  Secretary  of  State  for  War  v.  The 
Corporation  of  the  City  of  London. 

Taxes — Land  vested  in  the  Crown — Payment — Right  to  recover  hack. 

Land  leased  to  a Commissariat  Officer  on  behalf  of  her  Majesty  is  exempt 
from  taxation. 

Where  the  premises  were  so  leased  in  April,  having  been  previously  assessed 
to  the  lessors,  but  the  roll  had  not  been  returned,  Held,  that  the  prop- 
erty was  exempt  as  against  the  Crown  for  the  taxes  of  that  year. 

Held,  also,  that  the  Crown  could  not  be  prejudiced  in  its  right  to  recover 
back  such  taxes  by  the  mistake  of  the  officer  in  charge  in  paying  them. 

This  was  an  action  brought  to  recover  back  the  sum  of 
$760.84  paid  for  taxes. 

It  was  agreed  that  a verdict  should  be  entered  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on  the  following 
facts : — ■ 

On  the  days  of  the  date  of  seven  leases,  respectively,  all 
bearing  date  between  the  10th  of  February,  and  the  3rd  of 
April,  1862,  of  which  copies  were  before  the  court,  the 
premises  in  the  said  leases  respectively  mentioned,  all  situate 
in  the  City  of  London,  became  and  were  vested  in  Deputy 
Assistant  Commissary  General  George  B.  Primrose,  acting 
on  behalf  of  Her  Majesty,  the  lessee  therein,  for  the  terms 
in  the  said  leases  respectively  mentioned. 

These  leases  were  made,  in  pursuance  of  the  act  to  facili- 
tate the  leasing  of  lands  and  tenements,  between  the  respec- 
tive owners  of  the  one  part,  and  George  Bamsay  Primrose, 
Deputy  Assistant  Commissary  General  to  Her  Majesty’s 
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Forces,  acting  in  that  behalf  on  behalf  of  Her  Majesty,  her 
heirs  and  successors,  of  the  other  part.  They  each  contained 
a covenant  on  the  part  of  the  lessee  to  pay  taxes. 

On  the  8tli  of  February,  1862,  the  said  premises  were 
assessed  and  set  down  to  the  respective  owners,  in  the 
assessment  rolls  for  the  wards  in  the  City  of  London  in 
which  the  said  premises  were  respectively  situate. 

On  the  same  day  a notice  pursuant  to  the  48th  section  of 
the  assessment  act  was  served  upon  the  several  owners  of 
the  said  property. 

The  assessment  rolls  were  finally  returned  to  the  City 
Clerk  on  the  15th  day  of  April,  1862. 

No  appeal  from  such  assessment  was  made  to  the  Court 
of  Revision. 

On  the  27th  of  October,  1862,  the  collectors  appointed 
to  collect  the  taxes  in  the  said  City  of  London  applied  to 
the  Commissariat  Officer  in  charge  at  London  for  the  pay- 
ment of  the  sum  of  $760.84,  taxes  alleged  to  be  due  and 
payable  in  respect  of  the  said  premises,  and  thereupon 
received  from  the  said  Commissariat  Officer  said  sum  of 
$760.84  as  and  for  said  taxes. 

Such  payment  was  made  by  the  said  Commissariat 
Officer  under  the  circumstances  specially  stated.  It  was 
contended  that  these  circumstances  shewed  the  payment  to 
have  been  voluntary,  and  that  the  plaintiff  therefore  was 
precluded  from  recovering,  but  the  ground  upon  which  the 
judgment  proceeds  makes  it  unnecessary  to  repeat  the  facts 
here. 

If  the  court  should  be  of  opinion  that  the  said  premises 
were  not  under  the  circumstances  stated  liable  to  taxation 
for  said  year  1862,  and  that  the  plaintiff  was  entitled  to 
recover,  then  it  was  agreed  that  the  verdict  should  stand. 

If  the  court  should  be  of  opinion  that  the  said  premises 
were  liable  to  taxation  during  said  year,  or  that  the  plaintiff 
could  not  recover  in  this  action,  then  the  verdict  entered 
was  to  be  set  aside,  and  verdict  entered  for  the  defendants, 
with  costs  of  defence. 

A.  Kirkpatrick , for  the  plaintiff,  cited  Regina  v.  Renton, 
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2 Ex.  220;  The  Attorney-General  v.  Walmsley,  12  M. 
& W.  179;  The  Attorney-General  v.  Ansted,  lb.  520; 
Broom  Leg.  Max.  59 ; Consol.  Stats.  U.  C.  ch.  55,  sec.  9, 
sub-secs.  1,2;  Principal  Secretary  of  State  for  War  v.  The 
Corporation  of  the  City  of  Toronto,  22  U.  C.  B.  551. 

M.  C.  Cameron , Q.C.,  contra. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  cases  cited,  of  the  Attorney-General  v.  Walmsley, 
and  the  Attorney-General  v.  Ansted,  and  Regina  v.  Renton, 
together  with  the  authorities  referred  to  in  those  decisions, 
establish,  as  appears  to  us,  beyond  all  controversy  that  the 
Crown  cannot  be  prejudiced  by  the  laches  or  mistakes  of  its 
officers.  We  have  therefore  only  to  consider  whether  these 
rates  and  taxes  were  properly  chargeable  against  and  pay- 
able by  the  Crown. 

The  first  sub-section  of  sec.  9 of  the  assessment  act  of 
Upper  Canada,  exempts  from  rates  or  assessments  “ all 
property  vested  in  or  held  by  Her  Majesty  or  vested  in 
any  public  body,  or  body  corporate,  officer  or  person  in 
trust  for  Her  Majesty,”  whether  unoccupied  or  occupied  by 
some  person  in  an  official  capacity. 

The  premises  in  question  were  taken  by  lease,  executed 
in  February,  March,  or  the  beginning  of  April,  1862,  by  a 
Commissariat  Officer  acting  on  behalf  of  Her  Majesty,  and 
were  occupied  by  Her  Majesty’s  troops. 

Before  the  leases  were  executed,  the  premises  were  assessed 
in  the  names  of  the  owners,  but  the  rates  and  taxes  were 
not  actually  imposed  until  after  the  leases  were  executed 
and  possession  taken  under  them.  This  must  have  been  the 
case,  for  the  assessment  rolls  were  not  returned  to  the  Clerk 
of  the  Corporation  until  after  the  leases  were  executed,  and 
no  rates  or  taxes  could  have  been  imposed  for  1862  until 
after  the  assessment  rolls  had  been  so  returned,  (a) 

It  does  not,  in  our  opinion,  make  any  difference  as  to  the 
liability  of  the  Crown  for  the  taxes,  whether  the  assessment 
of  the  premises  preceded  or  followed  the  land  being  held  by 
the  Crown.  Whether  it  can  affect  the  owner,  in  whose  pos- 


(a)  See  Corbett  v.  Taylor,  ante  page  454. 
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session  legal  or  actual  the  premises  were  when  assessed 
with  a view  to  taxation,  is  not  the  question. 

We  think,  therefore,  the  case  of  the  Principal  Secretary 
of  State  for  War  v.  The  Corporation  of  the  City  of  Toronto, 
decided  by  this  court  in  Trinity  Term  last,  must  govern, 
and  that  the  posted  should  be  delivered  to  the  plaintiff. 

Judgment  for  plaintiff. 


Harmer  v.  Cowan. 

Division  court  executions — Sale  subject  to  interpleader — Effect  of. 

Goods  seized  under  a division  court  execution  were  claimed  by  the  plaintiff, 
and  the  bailiff  sold  them  expressly  subject  to  the  result  of  an  interpleader, 
for  which  he  intended  to  apply.  Nothing  was  paid,  and  they  were  to 
remain  in  his  custody  until  the  decision.  Afterwards  an  interpleader 
summons  was  obtained,  to  which  the  plaintiff  appeared,  and  the  judge 
determined  that  the  goods  belonged  to  the  execution  debtor. 

Held,  that  the  interpleader  proceedings  were  not  invalid,  as  having  taken 
place  after  sale,  for  that  the  sale  upon  such  conditions  being  ineffectual, 
the  goods,  therefore,  still  remained  subject  to  the  execution. 

Appeal  from  the  County  Court  of  Oxford. 

The  material  facts  were  substantially  as  follows  : — 
Defendant,  a Division  Court  bailiff,  having  seized  certain 
property  under  execution,  the  present  plaintiff  claimed  it. 
The  bailiff,  intending  to  apply  for  an  interpleader  sum- 
mons, sold  the  property  to  one  Lamb,  subject  to  the  inter- 
pleader, to  remain  in  the  bailiff’s  custody  until  the  inter- 
pleader should  be  determined ; and  if  the  decision  should  be 
that  it  was  not  the  execution  defendant’s,  the  sale  was  to  go 
for  nothing.  No  money  was  paid  by  Lamb. 

Two  weeks  after,  and  before  any  delivery  to  Lamb,  the 
interpleader  summons  (under  the  175th  section  of  the 
Division  Courts  Act,  Consol.  Stats.  U.  C.  ch.  19)  was  ob- 
tained and  served  personally  on  the  plaintiff,  who  appeared, 
and  the  judge  determined  the  property  to  be  that  of  the 
-execution  debtor,  and  not  the  plaintiff’s. 

This  action  was  brought  by  the  plaintiff  against  the  bailiff 
for  selling  the  property. 

Defendant,  in  a special  plea,  set  out  the  judgment,  the 
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execution,  and  the  decision  under  the  interpleader  sum- 
mons, upon  which  he  relied. 

At  the  trial  a verdict  was  taken  by  consent  for  the  plain- 
tiff, leave  being  reserved  to  move  to  enter  a verdict  for 
defendant,  and  a rule  nisi  obtained  accordingly  was  made 
absolute. 

The  plaintiff  appealed,  contending  that  the  bailiff  could 
not  make  a conditional  sale,  and  that  having  sold  he  was. 
too  late  in  asking  for  an  interpleader,  and  the  judge  had  no 
jurisdiction. 

Freeman , Q.C.,  for  the  appellant,  cited  Barrow  v.  Coles, 
8 Camp.  92;  Wait  v.  Baker,  2 Ex.  1. 

S.  Richards , Q.C.,  contra,  cited  Ward  v.  Dalton,  7 C.  B. 
647  ; Harmer  v.  Gouinlock,  21  U.  C.  B.  260. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

However  we  may  be  inclined  to  agree  with  the  appellant, 
that  a bailiff  cannot,  as  he  certainly  ought  not,  make  a 
conditional  sale,  we  do  not  see  how  we  can  therefore  turn 
his  objectionable  proceeding  into  an  absolute  sale,  vesting 
the  property  in  his  vendee.  The  appellant  must  press  it  to 
this  extent. 

We  incline  to  consider  the  sale  wholly  nugatory,  and  that 
the  execution  was  not  executed,  and  the  goods  still  remained, 
in  the  words  of  the  act,  “ taken  in  execution  or  attached 
under  the  process  of  the  Division  Court.”  The  section  allows 
the  interpleader  on  application  of  the  bailiff,  “ whether 
before  or  after  the  action  has  been  brought  against  such 
officer,”  and  also  speaks  of  the  claim  against  the  proceeds 
or  value  of  the  goods  taken  in  execution. 

On  the  whole,  we  think  the  appeal  should  be  dismissed 
with  costs. 


Appeal  dismissed. 
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Jacob  Bricker,  James  Booth,  asd  Abraham  Bricker 

v.  Ancell. 

Contract — A mendment — Appeal. 

Two  of  the  plaintiffs  contracted  under  seal  to  do  certain  work,  which  was 
done  by  them,  but  not  according  to  the  agreement.  The  three  having 
sued  were  nonsuited  on  production  of  the  contract.  The  nonsuit  was 
upheld,  and  an  amendment,  by  striking  out  the  name  of  the  third  plain- 
tiff, in  order  to  save  the  Statute  of  Limitations,  was  refused. 

The  rule  nisi  was  also  moved  for  misdirection,  and  refused  upon  that 
ground.  The  plaintiff  having  taken  and  argued  it  upon  other  grounds,, 
the  court  would  not  grant  leave  to  appeal  from  the  refusal. 

In  this  case  two  of  the  plaintiffs,  Jacob  Bricker  and 
James  Booth,  entered  into  a contract  under  seal  to  do  cer- 
tain work  for  defendant.  The  work  was  executed  by  the 
three,  being  in  partnership,  but  not  in  accordance  with  the 
contract,  and  they  all  sued  upon  the  common  counts. 

At  the  trial,  at  Goderich,  at  the  fall  assizes  for  1863,  before 
Draper , C.  J.,  the  plaintiffs  were  nonsuited  upon  production 
of  the  agreement. 

Robert  A.  Harrison , in  Michaelmas  Term,  moved  for  a 
new  trial  for  misdirection  ; or  to  strike  the  name  of  the  plain- 
tiff Abraham  Bricker  out  of  the  record,  and  to  set  aside 
the  nonsuit  on  the  merits,  on  grounds  disclosed  in  affidavits, 
the  object  of  the  motion  being  to  save  the  Statute  of  Limita- 
tions, which  would  defeat  a new  action.  The  reason  assigned 
for  the  long  delay  in  suing  was  that  defendant,  until  lately, 
was  believed  to  have  no  property. 

The  rule  was  refused  on  the  ground  of  misdirection,  but 
granted  upon  the  affidavits. 

During  this  term  Robert  A.  Harrison  supported  the  rule, 
citing  C.  L.  P.  A.  sec.  65 ; Sturgis  v.  Smith,  5 L.  T.  Bep. 
N.  S.  586.  (a) 

S.  Richards , Q.C.,  contra. 

The  court  discharged  the  rule,  holding  the  nonsuit  right, 
and  considering  that  this  was  not  a case  in  which  they 
should  exercise  their  power  of  allowing  an  amendment,  in 
order  to  prevent  the  claim  from  being  barred  by  the  Statute 
of  Limitations. 


(a)  See  also  Ross  et  al.  v.  Tait,  H.  T.  7 W.  IV.,  Rob.  & Har.  Dig.  p.  58. 
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Harrison  then  applied  for  leave  to  appeal  from  the  decision 
refusing  the  rule  on  the  ground  of  misdirection,  but  it  was 
held  to  be  too  late,  after  taking  and  arguing  the  rule  upon 
other  grounds,  and  the  application  was  therefore  refused. 


Battersby  v.  Odell. 

Horse  Race — 13  Geo.  II.  ch.  19 — Estoppel. 

“ W.  A.  Barnes  matches  his  black  mare  Lady  Burwell  to  trot  Joseph 
Lamb’s  ch.  mare  London  Lass,  for  $200  a side,  mile  heats,  best  three  in 
five.” 

Barnes  acted  for  the  plaintiff,  who  owned  the  black  mare,  and  the  match 
was  made  and  this  paper  signed  by  him  and  one  Charles,  who  had  no 
interest  in  the  other  mare.  B.  deposited  $200  of  the  plaintiff’s  money 
with  defendant  as  a stakeholder,  for  which  the  plaintiff  sued. 

Held,  that  the  transaction  was  illegal,  under  13  Geo.  II.  ch.  19,  C.  not 
owning  the  horse  to  be  run  by  him  ; and  (reversing  the  judgment  below) 
that  the  plaintiff  was  not  estopped  from  shewing  the  other  horse  and  the 
money  to  be  his  ; and  that  he  was  entitled  to  recover. 

Appeal  from  the  County  Court  of  Norfolk. 

Declaration  for  money  had  and  received,  &c.  Plea,  never 
indebted. 

The  plaintiff,  Battersby,  sued  Odell,  a stakeholder,  to 
recover  $200  placed  in  his  hands  on  this  memorandum: — 

W.  A.  Barnes  matches  his  black  mare,  Lady  Burwell,  to 
trot  Joseph  Lamb’s  ch.  mare,  London  Lass,  in  Woodstock, 
on  the  20th  day  of  October,  1863,  for  two  hundred  dollars 
a side,  play  or  pay,  mile  heats,  best  three  in  live,  to  har- 
ness, weight  145  lbs. 

(Signed)  W.  A.  Barnes. 

“ J.  Charles. 

Barnes  swore  he  made  the  bet  or  match  with  Charles  on 
the  plaintiff’s  behalf,  plaintiff  owning  the  one  horse  and 
Lamb  the  other,  and  that  it  was  the  plaintiff’s  money  that  was 
deposited  in  defendant’s  hands.  There  was  no  actual  race, 
but  in  consequence  of  a dispute  each  party  trotted  separately 
over  the  course,  claiming  the  money.  A great  amount  of 
evidence  was  taken  as  to  the  merits,  which  it  is  unnecessary 
to  state  here. 

It  was  insisted  by  defendant  that  the  bet  or  match  was 
made  with  Barnes,  and  that  the  plaintiff  having  let  Barnes 
state  the  mare  to  be  his,  could  not  now  dispute  it. 


BATTERSBY  Y.  ODELL. 


488 


The  learned  judge  below  asked  the  jury  who  was  the 
principal  in  the  wager,  and  if  they  found  the  plaintiff  was 
the  principal,  and  that  the  race  did  not  come  off  through  the 
fault  of  Charles,  they  were  to  find  for  the  plaintiff,  otherwise 
for  defendant. 

The  jury  found  for  plaintiff,  £50. 

The  question  of  illegality  was  reserved,  with  leave  to  the 
plaintiff,  if  the  jury  found  for  defendant,  to  move  to  enter  a 
verdict  for  the  sum. 

A rule  obtained  in  next  term  by  the  defendant  to  enter  a 
non-suit  was  made  absolute — on  the  authority  of  Humble  v. 
Hunter,  12  A.  & E.  800,  and  Lucas  v.  He  La  Cour,  1 M.  & S. 
250 — on  the  ground  that  the  plaintiff  could  not  be  allowed 
to  shew  that  he  and  not  Barnes  owned  the  horse,  or  that 
the  money  was  his  and  not  Barnes’.  The  plaintiff  appealed. 

Dalton  for  the  appellant,  cited  Sheldon  v.  Law  8 0.  S.  85  ; 
Anderson  v.  Galbraith,  16  U.  C.  R.  57  ; Cothay  v.  Fennell, 
10  B.  & C.  671 ; Huke  of  Norfolk  v.  Worthy,  1 Camp.  337; 
WTilson  v.  Cutten,  7 C.  P.  476. 

M.  O.  Cameron , Q.C.,  contra,  cited  Skinner,  v.  Stocks,  4 
B.  & Ad.  437 ; Spillits  v.  Theed,  7 Bing.  405 ; Fulton  v. 
James,  5 C.  P.  182. 

Hagarty,  C.J.,  delivered  the  judgment  of  the  court. 

We  think  the  appeal  must  be  allowed,  and  that  the  plain- 
tiff can  recover  his  money  back  from  the  stakeholder,  the 
match  or  wager  being  illegal  on  the  facts. 

We  see  nothing  in  the  objection  as  to  the  plaintiff  being 
■estopped  from  shewing  the  true  facts.  There  can  be  no  estop- 
pel, as  has  been  often  said,  against  an  act  of  parliament.  If 
the  transaction  be  in  reality  illegal,  no  writing,  or  form  of 
contract,  or  colour  given,  can  prevent  an  enquiry  into  the 
actual  facts.  The  jury  found,  as  we  must  assume,  on  the 
charge  given  them,  that  the  plaintiff  was  the  principal,  and 
not  Barnes. 

We  need  not,  wre  think,  concern  ourselves  with  the  merits 
of  the  case  as  to  occurrences  on  the  race  course. 

The  plaintiff  owns  one  horse,  which  he  backs  or  matches 
with  Charles  to  beat  another  horse  of  one  Lamb,  in  which 
Charles  had  no  interest. 
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The  statute  18  Geo.  II.  ch.  19,  enacts,  that  no  person 
“ shall  enter,  start  or  run  any  horse,”  &c.,  “for  any  plate, 
prize,  sum  of  money  or  other  thing,  unless  such  horse,”  &c., 
“ shall  be  truly  and  bona  fide  the  property  of  and  belonging 
to  the  person  so  entering,  starting  or  running  the  same 
horse,”  &c.,  under  penalty  of  forfeiture  of  the  horse,  &c. ; 
and  the  sum  to  be  run  for  must  be  full,  £50. 

The  18  Geo.  II.  ch.  84,  makes  it  an  indictable  offence  to 
win  or  lose  at  play,  or  by  betting,  at  any  one  time,  £10. 

On  these  acts  Sheldon  v.  Law  was  decided  by  this  Court, 
(8  0.  S.  85.)  Robinson,  C.  J.,  says  “ Prima  facie  every  wager 
upon  a horse-race  is  illegal.  * * Since  18  Geo.  II.  ch.  19, 
it  is  very  clear  that  betting  on  a horse  race,  if  the  horses 
ran  only  for  that  wager,  and  were  not  the  property  of  the 
persons  betting,  is  aji  illegal  wager.” 

Macaulay , J.,  thus  sums  up  the  case : — 

“ 1. — If  it  was  a wager  on  a horse-race,  and  not  a match, 
it  was  void,  because  there  was  no  match  for  £50,  and  the 
race  being  consequently  illegal,  all  bets  thereon  were  void. 

2. — If  the  bet  in  question  constituted  the  match,  then 
it  was  void  because  the  parties  did  not  own  the  horses,  and 
it  was  in  direct  contravention  of  the  18  Geo.  II. 

8. — If  not  the  match,  but  a wager  upon  a match,  it 
would  seem  void,  as  exceeding  £10,  under  9 Anne  ch.  14, 
although  at  common  law  all  wagers  were  legal.” 

We  cannot  see  how  this  wager  or  match,  whichever  it 
was,  can  be  upheld. 

Charles  either  bets  upon  or  “ starts  or  enters  to  run  ” not 
his  own  horse,  but  a horse  of  Lamb’s.  This  seems  directly 
against  the  13  Geo.  II.  The  statute  can  hardly  be  thus 
openly  evaded  by  making  it  sufficient  if  one  of  the  parties 
own  one  of  the  horses. 

We  are  not  referred  to  any  provincial  statute  bearing  on 
the  question. 

In  England  the  13  Geo.  II.  is  repealed  by  3 Yic.  ch.  5, 
sec.  1. 

We  think  the  rule  for  nonsuit  or  new  trial  should  have 
been  discharged  in  the  court  below. 

Appeal  allowed. 


JONES  V.  SMITH. 
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Jones  y.  Smith. 

Error — Case  left  to  the  judge — Judgment  entered  without  verdict. 

On  error  from  the  County  Court,  it  appeared  by  the  record  that  after 
issue  joined  a Ven.  Fac.  was  awarded,  and  then  the  postea  stated  an 
agreement  by  the  parties  to  leave  the  case  to  the  judge,  the  decision  to 
be  looked  upon  as  the  verdict  of  a jury.  Afterwards  it  was  entered  that 
“ the  said  judge  has  determined,  and  the  court  is  of  opinion  and  has 
ordered,”  that  the  defendant  should  pay  to  the  plaintiff  a sum  named. 
Then  followed  an  entry  of  judgment  for  that  sum  and  costs. 

Held,  that  the  judgment  was  erroneous,  for  no  verdict  was  directed  or 
entered  to  support  it. 

Qucere,  whether  the  judge  had  power  to  direct  a verdict. 

Error  from  the  County  Court  of  Peterborough  and  Vic- 
toria. 

The  plaintiff  declared  on  the  common  counts,  for  work  and 
services  as  an  attorney  and  solicitor.  Plea , never  indebted. 

After  the  award  of  venire  for  the  jury  for  the  sittings  in 
Peterborough  on  the  9th  of  December,  1862,  the  postea  in 
the  court  below  was  as  follows  : — “ Afterwards,  on  the  10th 
day  of  December,  1862,  before  the  said  Robert  Mant  Boucher, 
Esquire,  Judge  of  the  said  County  Court,  come  the  parties 
within  mentioned,  and  agree  that  the  affidavit  of  the  defen- 
dant filed  upon  the  application  for  taxation  of  the  bill  of 
costs  in  Jones  v.  G.  T.  R.  W.,  rendered  by  the  plaintiff,  the 
bill  of  costs  taxed  and  allocatur  endorsed  thereon,  the  briefs 
of  the  plaintiff’s  and  defendants’  attorney,  with  the  cases 
referred  to  therein  and  observations  of  counsel,  the  report 
of  the  master  who  taxed  the  costs  aforesaid,  also  the  affidavit 
of  said  Jones  as  to  the  amount  paid  by  him,  and  lost  in  con- 
sequence of  the  action  Jones  v.  G.  T.  R.  W.  aforesaid  being 
improperly  brought,  and  the  commission  and  evidence  there- 
on, shall  be  handed  to  the  Judge  of  this  Honourable  Court, 
who  is  requested  to  decide  if  the  defendant  under  all  the 
circumstances  shall  pay  the  plaintiff  any  and  what  amount 
■of  the  said  bill  of  costs  as  taxed.  The  decision  to  be  looked 
upon  as  the  verdict  of  a jury,  and  the  said  judge  to  draw  all 
inferences  a jury  would.  Should  the  said  judge  decide  that 
ihe  defendant  shall  pay  any  part  of  said  bill,  then  the  ques- 
tion whether  the  plaintiff  is  entitled  to  any  more  than 
Division  Court  costs  to  be  submitted  to  the  said  judge  by 
argument  viva  voce,  or  brief,  or  otherwise.” 
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“ Afterwards  on  the  day  of  April,  1868,  come  here  the 
parties  aforesaid,  and  the  said  judge  has  determined,  and 
the  court  is  of  opinion  and  has  ordered,  that  the  defendant 
should  pay  the  amount  of  the  said  bill  as  taxed  at  the  sum 
of  £26  8s.  2d.  to  the  plaintiff.” 

“ Therefore  it  is  considered  that  the  plaintiff  do  recover 
against  the  defendant  the  sum  of  £26  8s.  2d.,  and  also  £17 
11s.  Id.  for  his  costs  of  suit,  &c.,  and  which  said  damages 
and  costs  amount  to  £44  9s.  3d.” 

The  defendant  below  alleged  error  in  this  judgment, 
which  the  plaintiff  denied. 

C.  S.  Patterson , for  the  plaintiff  in  error.  Hector  Cameron , 
contra. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  error  on  this  record.  There  is  a Venire  Fac . 
Jur.,  on  which  no  subsequent  proceeding  is  taken.  It  is 
followed  by  a statement  that  afterwards  it  was  agreed  that 
the  case  should  be  submitted  to  the  decision  of  the  judge- 
alone,  and  that  his  decision  shall  be  looked  upon  as  the  ver- 
dict of  a jury.  Then  it  is  entered  that  the  judge  has  deter- 
mined and  the  court  is  of  opinion  that  the  defendant  should 
pay,  &c.,  which  is  followed  by  an  entry  of  judgment — 
therefore  it  is  considered  that  the  plaintiff  do  recover  the 
sum  of,  &c.,  and  £17  11s.  Id.  for  costs  of  suit. 

x\ssuming  (though  I give  no  opinion  on  this)  that  this 
is  equivalent  to  leaving  the  evidence  and  documents  to  the 
Judge  of  the  County  Court,  with  liberty  to  draw  conclusions 
of  fact  as  a jury  might  have  done,  and  to  direct  the  entry 
of  a verdict  accordingly,  this  has  not  been  done,  and  no- 
verdict  is  entered  to  warrant  or  support  the  judgment. 

In  any  other  view  than  this  the  reference  to  the  judge 
would  only  constitute  him  an  arbitrator,  and  the  entry  of 
judgment  as  now  entered  would  be  erroneous.  There  is  no 
authority  given  by  our  Common  Law  Procedure  Act  for  a 
judge  to  try  issues  of  fact,  such  as  is  conferred  by  the 
English  Act,  17  & 18  Yic.  ch.  125,  on  judges  there. 

It  appears  to  me  we  cannot  treat  this  as  a compulsory' 
reference  under  the  statute.  The  statement  on  the  record 
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shews  it  was  left  to  the  judge  by  consent,  and  he  did  not 
when  sitting  to  try  causes  assume,  as  he  had  power  to  do 
under  the  C.  L.  P.  Act,  (Con.  Stat.  U.  C.  ch.  22,  sec.  1 55,) 
to  decide  the  case  in  a summary  manner. 

We  wonder  there  has  not  been  an  application  to  the  court 
below  to  amend,  as  we  think  it  probable  the  facts  may  have 
been  such  as  to  enable  the  court  below  to  set  all  right.  Of 
course  it  may  be  otherwise,  and  so  the  record  could  not  be 
framed  properly. 

Judgment  for  the  plaintiff  in  error. 


White  v.  Batty. 

Trover — Evidence. 

Defendant  signed  a memorandum,  certifying  that  he  had  agreed  to  deliver 

to  the  plaintiff  certain  goods  in  his  possession,  purchased  by  the  plaintiff 

of  one  L.,  part  of  which  he  was  to  finish  as  soon  as  possible. 

Held,  (reversing  the  judgment  of  the  county  court,)  that  on  proof  of  demand 

and  refusal  the  plaintiff  was  entitled  to  recover  in  trover. 

Appeal  from  the  County  Court  of  Essex. 

Declaration. — First  county  on  a promissory  note. 

Second  count. — That  defendant,  in  writing,  promised  to 
deliver  certain  furniture  to  the  plaintiff,  but  did  not  do  so. 

Third  count. — Trover  for  furniture. 

A count  for  interest  was  added. 

Pleas. — 1.  To  the  first  count,  payment.  2.  To  the 
second  count,  that  there  never  was  any  consideration  for  the 
alleged  agreement.  8.  To  the  third  count,  denial  of  plain- 
tiff’s property  in  the  goods.  4.  To  the  last  count,  never 
indebted. 

At  the  trial  the  plaintiff  proved  the  following  memoran- 
dum, signed  by  defendant,  and  a demand  and  refusal  for  the 
things  mentioned  in  it. 

“ This  is  to  certify  that  I have  agreed  to  deliver  to  Mr. 
Henry  White”  (the  plaintiff)  u one  sofa,  now  in  paint-shop, 
and  purchased  by  Mr.  White  of  Mr.  Lord,  also  five  sofa 
chairs,  that  are  to  be  finished  as  soon  as  I can  get  them 
done  reasonably,  also  one  sofa  rocking-chair. 

Windsor,  Nov.  20,  1863. 

(Signed)  John  Batty.” 

The  defendant  was  called,  and  swore  that  he  signed  the 
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memorandum,  and  that  the  articles  mentioned  were  then, 
i.e.,  at  the  time  of  the  trial,  in  his  possession  : that  they  had 
been  turned  over  to  Lord,  who  was  to  have  them  when  they 
were  finished : that  they  were  worth  $80 : that  he  had 
bought  a patent  right  from  Lord  for  a large  sum ; that  he 
had  delivered  to  him  about  $1,500  worth  of  furniture  on  the 
purchase,  and  the  articles  in  the  memorandum  were  part  of 
the  furniture  that  he  had  agreed  to  give  Lord  for  the  patent 
right,  which  turned  out  worthless. 

On  objection  of  defendant’s  counsel,  the  learned  judge 
rejected  evidence  of  any  verbal  agreement  between  the 
plaintiff  and  defendant  as  to  this  furniture,  or  the  considera- 
tion for  the  memorandum. 

A verdict  was  taken  for  the  note,  and  leave  reserved  to 
the  plaintiff  to  increase  the  verdict  by  $80,  the  value  of  the 
furniture,  if  the  written  memorandum  was  in  itself  sufficient 
to  warrant  a recovery  therefor. 

In  the  following  term  a rule  nisi  for  that  purpose  was 
obtained,  and  discharged  after  argument ; and  the  plaintiff 
appealed. 

Spencer,  for  the  appellant,  cited  Scott  v.  Eastern  Counties 
R.  W.  Co.,  12  M.  & W.  38;  Williams  on  Personal  Pro- 
perty, 36. 

O'Connor  contra. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

It  seems  to  us  that  the  attention  of  the  court  below,  and 
of  the  counsel,  appears  to  have  been  drawn  away  to  questions 
as  to  varying  the  written  instrument,  or  as  to  the  con- 
sideration thereof. 

The  true  question  seems  to  turn  on  the  trover  count. 

Defendant  admits  that  the  plaintiff*  had  purchased  certain 
specified  property  from  a third  person,  Lord:  that  he  held 
possession  of  them,  and  agreed  to  deliver  them  to  plaintiff; 
and  as  to  some  of  the  things,  that  they  were  to  be  finished 
as  soon  as  he  could  get  them  done  reasonably. 

His  counsel  succeeds  in  shutting  out  all  evidence  of  the 
facts  beyond  this.  It  seems  a very  simple  case  of  defendant 
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holding  certain  property  belonging  to  Lord : that  the  plaintiff 
purchases  such  property  from  Lord : that  defendant  admits 
that  he  is  to  deliver  it  to  the  plaintiff ; and  from  that  time 
he  holds  it  as  the  plaintiff’s  property. 

He  does  not  dispute  but  that  the  things  exist  as  described, 
and  no  question  appears  as  to  any  finishing  or  other  work 
remaining  to  be  done  to  them ; on  the  contrary,  when  the 
plaintiff  demanded  them  he  absolutely  refused  to  deliver 
them,  saying  he  had  no  furniture  for  the  plaintiff. 

We  cannot  see  why,  on  such  evidence,  the  plaintiff  cannot 
recover  his  property  on  demand  and  refusal  in  trover. 

We  think  the  appeal  must  be  allowed,  and  a rule  absolute 
he  made  in  the  court  below  to  increase  the  verdict  by  $80. 

It  seems  quite  unnecessary  to  discuss  the  questions  as  to 
consideration,  &c.,  on  the  evidence  before  us.  The  defen- 
dant admits  the  plaintiff’s  title  as  purchaser  from  Lord,  and 
is  thenceforward  the  bailee  of  plaintiff’s  property. 

Appeal  allowed. 


Severn  v.  Toronto  Street  Railway  Company. 

Goods  sold  and  delivered  — Written  agreement  produced — Liability. 

In  an  action  for  74,000  bricks  sold  and  delivered,  the  plaintiff 's  evidence  went 
to  shew  that  he  sent  the  bricks  to  the  Town  Hall  in  Yorkville,  which  was 
in  defendants’  possession,  and  that  they  were  used  there  in  the  erection 
of  a stable  for  defendants,  which  one  E.  with  others  were  superintending. 
Plaintiff  received  $100  on  account  from  E.,  and  afterwards  $100  more 
from  defendants’  office,  but  under  what  circumstances  or  from  whom  did 
not  appear.  A written  agreement  was  produced,  by  which  the  plaintiff 
agreed  to  sell  and  deliver  to  E.  at  the  Town  Hall  yard  90,000  bricks,  to 
be  paid  for  by  the  defendants’  note  endorsed  by  E.,  with  defendants’ 
bonds  as  collateral  security.  A verdict  having  been  found  for  the  plain- 
tiff, defendants  objecting  that  E.  only  was  liable  : 

Held  that  it  should  have  been  left  to  the  jury  to  say  whether  the  bricks 
sued  for  were  delivered  under  the  agreement  with  E.  or  independent  of 
it,  and  it  not  being  clear  that  the  case  had  been  so  left,  a new  trial  was 
ordered. 

Appeal  from  the  County  Court  of  York  and  Peel.  Action 
for  goods  sold  and  delivered.  Pleas. — Never  indebted,  and 

payment. 

The  following  is  a copy  of  the  notes  of  evidence  at  the 
trial,  which  took  place  before  the  Junior  Judge  of  the  County 
Court. 
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John  Gunn , for  plaintiff. — I know  the  plaintiff.  He  gave 
me  orders  to  deliver  74,400  bricks  to  the  defendants  in  July, 

1861.  I loaded  them.  S.  Sheppard  and  Weaver  took  them 
away  to  defendants’  yard.  The  bricks  were  worth  $8  to 
deliver  them  per  thousand.  I saw  them  in  the  Town  Hall 
yard,  which  was  in  the  possession  of  the  defendants.  I saw 
them  commence  the  foundation  with  the  bricks. 

Cross-examined.  I counted  the  bricks.  They  were  worth 
20s.  per  thousand.  I believe  they  were  my  bricks  that  I 
saw  there  in  defendants’  yard. 

John  Tavern,  for  plaintiff. — I worked  in  July,  1861,  for 
defendants,  about  three  weeks,  partly  in  July  and  partly  in 
August.  I dug  at  the  foundation  for  the  stable.  I carried 
bricks  to  the  stable  while  it  was  being  built.  I know  that 
the  bricks  brought  by  Sheppard  and  Weaver  were  used  by 
the  defendants.  I saw  Mr.  Easton,  Blakely  and  Smith 
about,  looking  after  the  work.  Smith  seemed  to  be  superin- 
tending the  work. 

Cross-examined.  I was  working  a fortnight  in  July;  was 
there  three  weeks.  Smith  employed  me.  I was  paid  at 
the  office. 

John  Severn,  for  plaintiff. — Plaintiff  sent  me  for  the  money 
for  the  bricks.  I got  $100  from  Mr.  Easton.  I wanted 
more,  but  he  could  not  give  it.  It  was  in  July  or  August, 

1862.  I was  to  wait  a little  and  he  promised  to  give  me 
some  more.  I got  in  September  $100  from  the  office  on 
King  Street.  I gave  a receipt  on  account. 

Cross-examined.  I could  not  say  that  there  was  more 
than  one  person  in  the  room  at  the  time  I received  money 
at  the  office.  I have  seen  an  agreement  between  Easton  andi 
my  son,  (notice  to  produce  put  in).  I believe  that  the  copy 
of  the  agreement  put  in  by  defendants  is  a true  copy.  The 
security  to  be  given  by  Mr.  Easton  was  to  have  been  the 
bonds  of  the  company.  The  road  was  not  open  till  after 
the  bricks  were  delivered. 

This  agreement  was  as  follows  : — 

Toronto,  12  tli  Jidy,  1861. 

Memorandum  of  agreement  made  between  George  Severn 
of  the  first  part,  and  Alex.  Easton  of  the  second  part,  wit- 
nesseth  that,  in  consideration  of  the  payments  hereinafter 
mentioned,  the  said  Severn  agrees  to  sell,  deliver,  and  stock 
in  the  Town  Hall  yard  of  Yorkville  about  90,000  sound 
merchantable  bricks  ; and  the  said  Easton  agrees  to  pay  for 
the  same  so  delivered  the  sum  of  four  dollars  and  fifty  cents 
per  thousand,  as  follows,  in  the  note  of  the  Toronto  Street 
Bailway  Company,  endorsed  by  said  Easton,  at  6 months. 


SEVERN  V.  TORONTO  STREET  RAILWAY  CO. 


491 


bearing  interest  from  average  date  of  delivery,  with  prefer- 
ential bonds  of  said  company  as  collateral  at  50  per  cent. 
The  whole  of  the  bricks  to  be  delivered  by  the  first  day  of 
August  next,  and  delivery  to  be  commenced  on  Monday 
next. 

(Signed)  Alex.  Easton. 

(Signed)  John  Severn. 

Defendants’  counsel  objected  that  the  agreement  did  not 
in  any  way  make  defendants  liable  for  the  bricks,  but  was 
an  agreement  between  the  plaintiff  and  Easton.  Leave  was 
reserved  to  move  for  a nonsuit  on  this  ground,  and  the 
plaintiff  obtained  a verdict  for  $168.45. 

Defendants  obtained  a rule  nisi  pursuant  to  the  leave 
reserved,  or  for  a new  trial  on  the  law  and  evidence,  and 
for  misdirection,  in  withdrawing  from  the  jury  the  con- 
sideration of  the  written  agreement  filed  on  said  trial, 
under  which  the  bricks  sued  for  were  delivered,  and  leaving 
it  to  the  jury  to  find  only  whether  the  bricks  were  delivered 
and  what  amount  was  due  for  them,  also  for  leaving  it  to 
the  jury  to  find  specially  whether  said  agreement  was  ever 
acted  upon  or  not. 

This  rule  after  argument  was  discharged,  and  the  defen- 
dants appealed. 

M.  C.  Cameron , Q.C.,  for  the  appellants,  referred  to  24 
Yic.  ch.  88,  sec.  8. 

Bead , Q.C.,  contra. 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

In  this  case  we  think  the  appeal  should  be  allowed.  The 
only  point  is  whether  the  case  was  properly  left  to  the  jury. 
The  evidence  on  the  part  of  the  plaintiff,  which  is  very 
meagre,  goes  to  shew  that  the  plaintiff  sent  some  74,000 
bricks  to  the  Town  Hall  yard  in  Yorkville,  which  was  in  the 
possession  of  the  defendants,  and  that  they  were  used  in  the 
erection  of  a stable  then  being  built  for  the  defendants ; a 
Mr.  Easton,  one  Blakely,  and  one  Smith  looking  after  the 
work.  The  plaintiff’s  father  proved  that  the  plaintiff  sent 
him  for  the  money  for  the  bricks : that  he  got  $100  from 
Easton  : that  he  wanted  more,  which  Easton  could  not  then 
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give,  but  desired  the  witness  to  wait  a little  while,  Easton 
promising  to  give  him  some  more : that  the  witness  subse- 
quently got  $100  from  the  office  on  King  street,  which  we 
may  presume  was  an  office  of  the  defendants,  but  under 
what  circumstances  or  from  whom  does  not  appear. 

Looking  at  the  written  agreement  between  the  plaintiff 
and  Easton,  and  the  subsequent  dealing  with  Easton,  and 
the  absence  of  any  direct  proof  that  the  bricks  in  question 
were  obtained  under  any  other  agreement  or  arrangement 
with  the  defendants  or  any  of  their  officers  as  such,  it  was 
a matter  to  be  left  to  the  jury  to  say  whether  the  bricks 
sued  for  were  delivered  under  the  agreement  with  Easton 
or  independent  of  it ; and  as  it  is  not  clear  that  the  ques- 
tion was  so  left  or  found  by  the  jury,  we  are  of  opinion 
that  the  case  should  be  again  sent  down  for  trial. 

We  think  the  appeal  should  be  allowed,  and  the  rule  nisi 
for  a new  trial  he  made  absolute. 

Appeal  allowed. 


Sessions  v.  Strachan. 

Payment  by  garnishee — Order  to  pay  rescinded — Right  to  recover  back. 

Defendant,  having  a judgment  against  M.  and  others,  obtained  an  order 
on  C.  and  others,  garnishees,  to  pay  over,  after  deducting  any  contra 
claim  they  might  have.  The  defendant  received  on  this  order  $171,  by 
check  of  the  plaintiff’s  firm,  the  plaintiff  alone  being  the  assignee  of 
C’s.  estate.  It  was  afterwards  discovered  that  the  order  had  been  for 
too  much,  and  it  was  therefore  rescinded,  except  as  to  the  proper  sum, 
which  the  garnishees  admitted  set-off  more  than  covered,  so  that  nothing, 
in  fact,  should  have  been  paid. 

Held , that  the  plaintiff  might  recover  the  $171  from  defendant,  as  money 
had  and  received 

Held,  also,  that  the  fact  of  the  payment  having  been  made  by  the  check  of 
plaintiff’s  firm,  could  not  prevent  the  plaintiff  alone  from  recovering,  as 
the  money  was  proved  to  have  been  the  money  of  C’s.  estate,  in  which 
the  plaintiff’s  partners  had  no  interest. 

Appeal  from  the  County  Court  of  York  and  Peel. 

Action  upon  the  common  counts,  for  money  had  and 
received,  &c.  Plea. — Never  indebted. 

The  plaintiff’s  particulars  of  claim  were  for  $171.25, 
“being  for  money  paid  by  the  plaintiff  to  the  defendant, 
under  an  attaching  order  made  by  the  judge  of  this  Hon- 
ourable Court,  on  the  7th  of  April,  1868,  in  which  the  above 
named  defendant  was  the  attaching  creditor,  and  one  James 
Cooper  was  one  of  the  garnishees,  said  James  Cooper  having 
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assigned  his  estate  and  effects  to  this  plaintiff,  and  which 
order  was  afterwards  rescinded  as  to  the  amount  paid  to 
the  defendant  under  it.” 

At  the  trial  in  the  court  below,  the  plaintiff  put  in — 1.  An 
attaching  order,  dated  80th  May,  1862,  in  the  suit  of  this 
defendant,  plaintiff,  against  McClain,  Hopkins,  and  Fox, 
defendants;  Beatty, Cooper, and  Jarvis, garnishees — that  all 
debts  due,  &c.,  from  the  garnishees  to  the  judgment  debtor 
Samuel  McClain,  be  attached  to  answer  a judgment  recovered 
against  the  above  named  judgment  debtors  on  the  29th  day 
of  May,  1862,  by  the  above  named  judgment  creditor,  in  the 
County  Court  of  the  united  counties  of  York  and  Peel. 

2.  An  order  to  pay,  dated  7th  April,  1863,  in  which  the 
judgment  stated  in  the  attaching  order  was  said  to  be  for  the 
sum  of  $213.97,  still  unsatisfied,  together  with  interest  on 
the  same,  and  costs  of  fi.  fas. — directing  that  the  said  gar- 
nishees do  forthwith  pay  the  said  judgment  creditor  the 
debt  due  from  them  to  the  said  judgment  debtor,  after 
deducting  whatever  amount  the  said  garnishees,  or  any  of 
them,  has  against  the  said  judgment  debtor,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  judgment  debt. 

On  this  order  was  endorsed  the  following  receipt  : 


i 


“ Toronto,  April  7th,  1863. 

“ Received  of  James  Cooper,  one  of  the  within-named 
garnishees,  the  sum  of  $130.25,  being  the  balance  due  on 
the  award  McClain  v.  Beatty  and  others,  of  $311.25,  made 
by  John  Roaf,  in  favour  of  said  McClain,  after  deducting, 
as  by  the  terms  of  the  within  order,  $112,  balance  of  exe- 
cution Beatty  and  Cooper  v.  McClain,  and  $69  due  by 
McClain  to  the  sheriff  of  the  United  Counties  of  York  and 
Peel,  the  amount  of  $69  to  be  held  until  it  is  ascertained 
what  amount  the  sheriff  is  to  receive. 


(Signed)  James  Tilt, 

Atty.  for  Strachan.” 

There  was  also  endorsed  a receipt  by  the  sheriff  for  $28, 
and  another  receipt  by  Mr.  Tilt,  for  $41,  “ the  balance  of  the 
amount  coming  on  the  within  order,”  both  dated  April  8th, 
1863. 

3.  An  order,  dated  6th  May,  1863,  that  the  order  made  in 
this  cause  on  the  7th  of  April  last  be  rescinded,  so  far  as 
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the  same  relates  to  any  sum  or  debt  over  and  above  the  sum 
of  5081  9s.  10d.,  found  due  by  the  award  of  John  Eoaf,  in 
the  affidavits  filed  named  and  that  the  said  order  be  con- 
fined and  restricted  to  the  payment  of  such  last  mentioned 
sum  accordingly. 

4.  The  award  referred  to  in  the  last  order,  made  in  the 
matter  of  the  reference  of  the  suit  in  Chancery,  between 
Samuel  McClain,  plaintiff,  and  Charles  Beatty,  James 
Cooper,  William  Nicholl,  John  Hillyard  Cameron  and 
Frederick  W.  Jarvis,  defendants,  as  follows  : — “I  award  that 
the  amount  or  value  of  the  interest  of  the  above-named 
Charles  Beatty  in  the  partnership  stock  in  the  bill  men- 
tioned at  the  time  of  the  delivery  of  the  writ  to  the  sheriff 
in  the  bill  mentioned  was  the  sum  of  aBBl  9s.  lOJd.  And 
I do  further  award  and  direct  that  the  costs  of  the  said  suit, 
and  of  this  reference,  be  paid  by  the  said  defendants  to  the 
plaintiff  in  the  said  bill  named,”  &c. 

5.  The  following  check : — 

“ $220  Toronto,  7th  April,  1868. 

To  the  Manager  of  the  Ontario  Bank. — 

Fay  to  Cooper  or  bearer  two  hundred  and 
twenty  dollars.” 

No.  864.” 

(Signed)  Sessions,  Carpenter  & Co. 

6.  A writ  of  execution — ven.  ex.  and  ft.  fa.  residue — was 
also  put  in,  at  the  suit  of  Beatty  and  Cooper  against  McClain. 

The  following  witnesses  were  then  called  : 

J.  B.  Sorley , for  plaintiff. — I was  in  the  employ  of  plain- 
tiff up  to  the  first  of  July,  1863.  I gave  to  Cooper  the 
cheque  produced  for  $220,  for  the  purpose  of  paying  the 
parties  entitled  under  the  award.  I paid  it  for  plaintiff,  who 
was  the  assignee  of  the  estate  of  Cooper  and  Nicholl.  It  was 
paid  by  plaintiff,  as  assignee,  out  of  funds  of  the  estate. 
Cooper  was  in  the  employ  of  Sessions  after  the  assignment. 
Cross-examined. — Plaintiff  got  possession  of  the  stock  men- 
tioned in  the  award.  I paid  nothing  to  defendant : I had  no 
communication  with  defendant  whatever. 

Thomas  Wells , for  the  plaintiff. — I acted  for  Cameron  & 
Harman,  for  Cooper.  I received  $220  from  Cooper  on  the 
7th  of  April,  1863.  I paid  $28  to  the  sheriff  for  fees,  Mr. 
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Harman  $20  for  costs,  Mr.  James  Tilt,  as  attorney  for  the 
defendant,  $171.25.  Defendant  afterwards  told  me  he  had 
got  that  amount  from  Tilt.  I twice  demanded  from  defend- 
ant to  re-pay  this  money : he  refused  to  re-pay.  Cross- 
examined — Cameron  & Harman  were  attorneys  for  Cooper 
only.  The  money  was  paid  over  pursuant  to  the  judge’s 
order : it  was  the  same  money  which  I received  from 
Cooper.  I did  not  mention  plaintiff’s  name  to  Mr.  Tilt,  but 
paid  the  money  as  for  Cooper,  or  for  debt  of  garnishee. 

James  Cooper,  for  plaintiff. — I got  the  money  on  the 
cheque,  and  gave  it  to  Mr.  Wells,  to  pay  on  account  of 
order.  I had  no  interest  in  the  money  : the  money  was  part 
of  our  estate.  Cross-examined. — Assignment  produced  : 

assignment  was  to  Sessions  alone.  The  cheque  is  that  of 
Sessions,  Carpenter  & Co.  Sessions,  Carpenter  and  Jackson 
were  the  members  of  the  firm  at  the  time  the  cheque  was 
given.  Sessions  put  all  money  of  the  estate  into  bank  in 
the  name  of  Sessions,  Carpenter  & Co.  He  kept  no  separate 
account  in  his  own  name. 

Robert  A . Harrison , for  defendant,  objected.  1.  That  the 
money  paid  over  was  the  money  of  Sessions,  Carpenter  & 
Co.,  and  not  of  the  plaintiff  alone,  and  the  action  should 
have  been  brought  by  them,  and  not  by  plaintiff  alone. 

2.  That  there  was  no  privity  between  plaintiff  and  defend- 
ant ; the  money  was  paid  as  by  Cooper,  the  garnishee. 

3.  That  the  money  was  properly  paid  under  the  order  by 
Cooper.  These  objections  were  over-ruled. 

Thomas  Wells , re-called. — At  the  time  of  the  order  of  7th 
April,  1863,  Beatty  and  Cooper  had  an  execution  in  the 
sheriff’s  hands  against  McClain,  to  levy  $126,  and  the 
$220  was  the  balance  of  the  sum  awarded  less  the  execution. 

A verdict  was  rendered  for  the  plaintiff  for  $176.50,  leave 
being  reserved  to  move  to  enter  a nonsuit,  or  to  reduce  the 
verdict  to  $50.50. 

The  plaintiff  afterwards  obtained  a rule  nisi  accordingly, 
upon  which,  after  argument,  the  following  judgment  was 
given : 

Harrison,  J. — The  plaintiff  was  the  assignee  of  the  estate 
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of  Cooper  and  Nicholl,  one  of  whom,  Cooper,  was  a garnishee. 
The  defendant  was  a judgment  creditor,  who  had  instituted 
the  garnishee  proceedings  to  recover  a sum  which  had  been 
awarded  in  a Chancery  suit  in  favour  of  the  judgment 
debtor.  The  garnishee,  Cooper,  as  admitted  by  all  parties,, 
had  a counter  claim  on  a judgment  against  the  judgment 
debtor.  An  order  was  made  on  the  7th  of  April,  1868,  on 
the  garnishees,  to  pay  the  judgment  creditor  the  debt  due 
from  them  to  the  judgment  debtor,  after  deducting  whatever 
amount  the  garnishees  had  against  the  judgment  debtor.. 
On  this  order  the  defendant  received  from  the  garnishee,  by 
the  hands  of  the  plaintiff,  and  out  of  the  estate  of  the  gar- 
nishee, the  amount  of  $171.  It  was  afterwards  discovered! 
that  the  order  was  incorrect,  inasmuch  as  it  extended  beyond 
the  sum  awarded,  and  included  the  costs  of  the  solicitor,  as 
well  as  that  sum.  Accordingly,  on  the  6th  of  May,  1868, 
an  order  was  made  rescinding  the  former  order,  so  far  as 
the  same  related  to  any  sum  or  debt  over  and  above  the 
sum  of  $126,  (the  sum  awarded,)  and  confining  and  restrict- 
ing the  same  to  the  payment  of  that  sum  accordingly.  The 
plaintiff  thereupon  brought  the  present  action  for  money 
had  and  received,  to  recover  back  the  amount  he  had  paid 
under  the  order. 

It  appeared  to  me  that  the  two  orders  must  he  taken 
together,  and  then  the  deduction  in  respect  of  the  judgment 
to  which  the  garinshee  was  entitled  would  have  the  effect  of 
absorbing  the  whole  $126,  and  there  would  be  no  payment 
to  be  made  under  the  order.  Several  objections  of  a tech- 
nical character  were  made  to  the  plaintiff’s  recovery,  but  I 
thought  that  there  could  be  no  doubt  that  substantially  the 
payment  was  in  compliance  with  the  garnishee  orders,  and 
that  the  money  paid  was  out  of  the  estate  of  the  garnishee, 
I therefore  considered  the  case  to  be  that  of  a payment 
made  under  a judgment  of  a court  which  is  afterwards 
rescinded,  and  not  within  the  principle  of  the  cases  of  volun- 
tary payment.  I thought,  therefore,  the  plaintiff  was  entitled 
to  recover,  and  so  discharged  a rule  moved  by  the  defendant. 

From  this  judgment  the  defendant  appealed. 

Tilt , for  the  appellant,  cited  Wilson  v.  Ray,  10  A.  & E. 
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82 ; Scarfe  v.  Halifax,  7 M.  W.  288 ; Kelly  v.  Curzon,  4 
A.  & E.  622  ; Jones  v.  Carter,  8 Q.  B.  184  ; Street  v.  The 
Corporation  of  Lambton,  12  C.  P.  294. 

J.  H.  Cameron , Q.C.,  contra  (a). 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

This  is  an  appeal  from  the  County  Court  of  the  United 
Counties  of  York  and  Peel.  I only  notice  the  facts  neces- 
sary to  explain  the  view  of  this  court. 

Defendant,  Strachan,  obtained  judgment  against  one 
McClain  and  others,  and  on  his  application,  on  the  80th  of 
May,  1862,  an  attaching  order  was  made,  in  which  Beatty, 
Cooper  and  Jarvis  were  garnishees,  and  on  the  7th  of  April, 
1863,  an  order  was  made  on  them  to  pay  over  the  debts 
due  by  them  to  the  judgment  debtor,  after  deducting  what- 
ever amount  the  said  garnishees,  or  any  of  them,  had 
against  the  said  judgment  debtor,  or  so  much  thereof  as 
would  satisfy  the  judgment  creditor’s  claims. 

On  this  order  Strachan  received  from  the  now  plaintiff, 
who  was  assignee  of  Cooper,  the  garnishee,  $171.  It  was 
afterwards  observed  that  the  order  was  for  too  large  a sum, 
and  on  the  6th  of  May,  1863,  the  judge  below  made  an 
order  in  these  words — “ that  the  order  made  in  this  cause 
on  the  7th  of  April  last  be  rescinded  so  far  the  same 
relates  to  any  sum  or  debt  over  and  above  the  sum  of  £31 
9s.  lOd.  found  due  by  the  award  of  John  Roaf  in  the  affida- 
vits filed  named,  and  that  the  said  order  be  confined  and 
restricted  to  the  payment  of  such  last  mentioned  sum 
accordingly.” 

Defendant  refused  to  re-fund  the  money  paid,  and  this 
action  on  common  money  counts  was  brought  therefor. 
The  particulars  claimed  $171.25,  money  paid  under  the 
attaching  order,  “ which  order  was  afterwards  rescinded  as 
to  the  amount  paid  to  the  defendant  under  it.” 

At  the  trial  it  was  proved  that  the  plaintiff,  being  assignee 
of  Cooper’s  estate,  paid  this  money  to  defendant  under  the 

(a)  Robert  A.  Harrison,  who  was  with  Tilt,  being  engaged  in  the  Com- 
mon Pleas,  came  in  at  the  conclusion  of  Mr.  Cameron’s  argument,  and 
desired  to  reply.  The  court  refused  to  hear  him,  as  he  had  not  opened 
the  case,  nor  heard  the  argument  which  he  wished  to  answer. 
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first  order,  and  defendant  after  the  second  order  had  been 
made,  though  requested,  refused  to  re-fund. 

Defendant’s  counsel  objected  : 1st.  That  the  money  was 
paid  by  the  cheque  of  the  firm,  Sessions,  Carpenter  & Co., 
and  the  money  was  theirs,  and  they  should  have  been 
plaintiffs.  2.  That  there  was  no  privity  between  plaintiff 
and  defendant ; the  money  was  paid  as  by  Cooper,  garni- 
shee. 3.  That  the  money  was  properly  paid  under  the 
order  by  Cooper. 

The  learned  judge  over-ruled  these  objections,  reserving 
leave  to  move  to  enter  a nonsuit,  or  to  reduce  the  plaintiff’s 
verdict  to  $50.50. 

A witness  was  then  re-called,  who  swore  that  at  the  time 
of  the  order  of  the  7th  of  April,  1868,  Beatty  and  Cooper 
had  an  execution  against  McClain  (the  original  judgment 
debtor)  to  levy  $126,  and  that  the  $220  was  the  balance  of 
the  sum  awarded,  less  the  execution. 

There  was  a verdict  for  the  plaintiff  for  $176.50. 

Next  term  a rule  was  obtained  on  the  leave  reserved, 
which  after  argument  was  discharged  by  the  court,  and 
defendant  now  appeals. 

We  think  the  learned  judge  quite  right  on  the  evidence 
as  to  the  action  being  properly  brought  by  the  plaintiff 
alone.  He  was  the  assignee  of  Cooper,  and  his  co-partners 
had  no  interest  in  the  matter.  It  was  the  money  of  the 
estate ; any  person’s  cheque  might  have  been  used  as  the 
vehicle  of  payment. 

We  cannot  enquire  here  into  the  ground-work  of  the 
orders,  so  long  as  they  stand. 

We  find  the  learned  judge,  in  discharging  the  rule,  state, 
“ The  garnishee,  Cooper,  as  admitted  by  all  parties,  had  a 
counter  claim  on  a judgment  against  the  judgment  debtor;” 
* * again,  “ It  appeared  to  me  that  the  two  orders  must 

be  taken  together,  and  then  the  deduction  in  respect  of  the 
judgment  to  which  the  garnishee  was  entitled  wTould  have 
the  effect  of  absorbing  the  whole  $126,  and  there  would  be 
no  payment  to  be  made  under  the  order.” 

It  is  not  urged  to  us  that  the  facts  are  incorrectly  stated. 

We  cannot  see  how  we  can  allow  the  appeal  on  any  of 
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the  grounds  suggested  by  those  impugning  the  decision  of 
the  court  below,  and  we  express  no  opinion  beyond  what 
the  appellant’s  points  require. 

Appeal  dismissed. 


McAnany  v.  Tickell. 

Lease — Taxes. 

Defendant  took  a written  agreement  for  a lease  of  certain  premises  which 
was  silent  as  to  taxes,  but  when  it  was  signed  he  verbally  agreed  to  pay 
them.  No  lease  was  ever  executed,  owing  to  a disagreement  on  another 
point.  Defendant  occupied  the  premises  for  four  years,  paying  taxes 
for  three  years  without  objection,  but  when  sued  for  rent  subsequently 
accrued  he  claimed  to  set  off  such  taxes,  on  the  ground  that  as  the 
agreement  made  no  provision  for  them,  and  could  not  be  added  to  by 
verbal  evidence,  they  must  fall  upon  the  landlord. 

Held,  that  having  made  the  payment  voluntarily,  in  pursuance  of  his  own 
agreement,  even  if  it  were  without  consideration,  he  could  not  recover 
back  or  set  off  such  payment. 

The  first  count  of  the  declaration  claimed  seven  quarters’ 
rent  of  certain  premises  in  Belleville,  under  a demise  from 
the  plaintiff  to  the  defendant  for  three  years,  from  the  1st  of 
May,  1859,  at  the  rent  of  £50,  £60  and  £70  per  annum, 
over  and  above  all  taxes  for  the  said  first,  second  and  third 
years  respectively,  payable  quarterly. 

The  second  count  claimed  five  quarters’  rent  of  the  same 
premises,  under  a demise  from  plaintiff  to  defendant  from 
the  1st  of  May,  1862,  at  £80  per  annum,  over  and  above 
all  taxes,  payable  quarterly. 

The  third  count  was  for  the  use  and  occupation  of  a certain 
house  in  rear  of  the  premises  in  the  first  count  mentioned. 

Defendant,  among  other  pleas,  pleaded  a set-off  to  the 
whole  declaration,  for  money  paid,  &c.,  which  was  demurred 
to,  and  held  good.  (See  ante  p.  122.)  Issue  was  also  taken 
upon  the  same  plea. 

The  cause  came  on  for  trial,  at  Belleville,  at  the  last  fall 
assizes,  before  Morrison,  J.,  and  was  referred  to  the  arbi- 
tration of  Hector  Cameron,  of  the  city  of  Toronto,  barrister, 
who,  in  pursuance  of  the  order  of  reference,  stated  the  fol- 
lowing question  of  law  in  his  award  for  the  opinion  of  the 
court : — 

“ I do  award  and  find  that  the  defendant  originally  entered 
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into  possession  of  the  premises  in  the  first  and  second  counts 
mentioned  about  the  1st  of  May,  1859,  under  a written  but 
unsealed  agreement  for  a lease  for  three  years  from  the  1st 
of  May,  1859,  signed  by  one  Heard,  the  then  owner  of  the 
premises : that  the  said  agreement  mentioned  a rental  of 
£50,  £60  and  £70  a year,  respectively,  but  was  silent  as  to 
taxes  : that  it  was  verbally  agreed,  when  the  said  agreement 
was  signed,  that  the  defendant  should  pay  the  taxes,  and 
that  a formal  lease,  with  all  usual  and  proper  clauses,  should 
be  executed  as  soon  as  convenient ; but  before  any  such  lease 
was  executed,  and  about  the  end  of  May,  1859,  the  said 
Heard  sold  the  premises  to  the  plaintiff,  who  on  the  11th  of 
June,  1859,  executed  a formal  lease  under  seal  to  the  defen- 
dant, demising  the  premises  for  three  years  from  the  1st  of 
May,  1859,  at  the  said  rent,  payable  quarterly;  that  the 
said  lease  was  tendered  on  behalf  of  the  plaintiff  to  the 
defendant,  who  refused  to  sign  and  execute  it  in  consequence 
of  a clause  contained  in  it  preventing  his  sub -letting  or 
assigning  the  premises,  and  prohibiting  their  use  for  any 
other  purpose  than  their  then  use  without  the  plaintiff’s 
consent,  but  the  defendant  then  made  no  objection  to  a 
clause  contained  in  it  requiring  him  to  pay  the  taxes.  The 
said  lease  never  was  signed  by  the  defendant,  but  was 
returned  to  the  plaintiff,  and  no  other  lease  relating  to  the 
premises  was  ever  executed.  The  agreement  herein  men- 
tioned has  been  lost  or  destroyed,  and  has  not  been  pro- 
duced before  me.  The  defendant  continued  to  occupy  the 
premises  until  June,  1868,  and  paid  all  taxes  due  up  to  that 
time  to  the  tax  collector,  without  objection.  He  also  from 
time  to  time  paid  rent  to  the  plaintiff  in  money  and  by  goods 
to  the  amount  hereinafter  stated,  without  objection  or  claim- 
ing any  deduction  for  taxes. 

“ I further  find  that  from  the  1st  of  May,  1862,  the  defen- 
dant occupied  the  said  premises  in  the  second  count  men- 
tioned as  tenant,  at  a yearly  rental  of  £80,  over  and  above 
taxes,  payable  quarterly. 

“ I further  find  that  all  rent  due  on  the  demise  mentioned 
in  the  first  count  was  paid  before  the  commencement  of  this 
suit,  and  that  the  sum  of  $44.12,  was  due  for  rent  under  the 
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demise  in  the  second  count  mentioned  up  to  the  1st  day  of 
August,  1863,  at  the  time  of  the  commencement  of  this  suit. 
I find  that  the  defendant  paid  to  the  tax  collector  for  ordi- 
nary municipal  taxes  on  the  said  premises  for  the  year  1860 
the  sum  of  £8  8s.;  for  the  year  1861,  £10  10s.;  and  for  the 
year  1862,  £10  10s.;  in  all  £29  8s. 

“ The  defendant  contends  that  he  is  entitled  to  credit  for 
the  sum  of  £29  8s.  so  paid  by  him  for  taxes,  either  as  part 
payment  of  or  set-off  against  the  rent  subsequently  accrued 
and  still  remaining  due,  on  the  ground  that  the  original 
agreement  for  a lease,  signed  by  the  said  Heard  and  the 
defendant,  did  not  provide  for  the  payment  of  taxes  by  the 
tanant : that  they  are  therefore  chargeable  to  the  landlord  : 
fhat  the  said  agreement  having  been  in  writing  cannot  be 
altered  or  qualified  by  any  parol  evidence ; and  that  the  set- 
off* or  deduction  of  taxes  paid  by  a tenant  for  the  landlord 
need  not  be  made  from  the  current  year’s  rent.  And  the 
defendant  has  requested  me  to  state  these  questions  of  law 
for  the  opinion  of  the  court,  which  I do  accordingly.” 

The  questions  for  the  opinion  of  the  court,  as  stated  by 
the  arbitrator,  are  as  follows  : — 

1.  Whether  defendant  was,  during  the  tenancy  set  up  in 
the  first  count  of  the  declaration,  liable  to  pay  taxes. 

2.  If  not,  whether  he  having  paid  them  as  in  the  award 
set  forth  is  now  in  law  entitled,  under  the  pleadings,  to 
deduct  the  amount  thereof  from  the  claim  of  the  plaintiff 
under  the  second  and  third  counts  of  the  declaration. 

Robert  A.  Harrison , for  the  plaintiff,  cited  Jeffery  v. 
Walton,  1 Stark.  N.  P.  C.  267 ; Allen  v.  Pink,  4 M.  & W. 
140 ; Harris  v.  Rickett,  4 H.  & N.  1 ; Stubbs  v.  Parsons, 
3 B.  & Al.  516 ; Saunderson  v.  Hanson,  3 C.  & P.  314  ; 
Rogers  v.  Hadley,  32  L.  J.  Ex.  241  ; Andrew  v.  Hancock, 
1 B.  & B.  37,  45 ; Spragg  v.  Hammond,  4 Moore  431  ; 
Wade  v.  Thompson,  8 U.  C.  L.  J.  22  ; Cumming  v.  Bed- 
borough,  15  M.  & W.  438  ; Woodf.  L.  & T.,  7th  ed.,  417-18  ; 
Consol.  Stat.  U.  C.,  ch.  55,  sec.  26. 

Jellett,  contra. 
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Hagarty,  J.,  delivered  the  judgment  of  the  court. 

Assuming  the  facts  tojbe  as  defendant  urged  in  argument, 
the  defendant  entered  into  possession  under  an  agreement 
silent  as  to  taxes,  but  soon  afterwards  he  agreed  to  pay 
them.  He  accordingly  did  so  pay  them  for  several  years. 

Having  done  so  voluntarily,  with  full  knowledge  of  all  the 
facts,  and  in  furtherance  of  his  own  agreement  so  to  do, 
even  if  such  agreement  were  without  consideration,  I do 
not  think  he  could  recover  back  the  money  so  paid,  nor 
can  he  set  off  such  payments  against  the  plaintiff’s  claim 
for  rent  accrued  due  in  subsequent  years. 

This  result,  assuming  the  facts  to  be  as  defendant  con- 
tended, renders  it  unnecessary  to  discuss  the  points  raised, 
as  to  incorporating  the  agreement  to  pay  taxes  with  the 
demise,  or  allowing  any  variance,  &c.,  of  the  written  agree- 
ment. 


Judgment  for  plaintiff. 
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Bail — Limits — Bond , form  of  condition — C.  S.  U.  C},  ch.  24,  secs.  25,  29 — 

Estoppel. 

Sec.  29  of  Consol.  Stat.  U.  C.,  ch.  24,  (taken  from  22  Vic.,  ch.  33)  does 
not  repeal  sec.  25,  (taken  from  19  Vic.  ch.  43,  and  20  Vic.,  ch.  57,)  and 
the  two  are  not  so  inconsistent  as  to  be  incapable  of  standing  together, 
in  some  respects  at  least.  The  25th  governs  where  the  bond  was  taken 
before  the  4th  of  May,  1859,  the  29th  after;  and  where  the  two  are  at 
variance  the  latter  must  prevail.  Section  29,  therefore,  does  not  contain 
all  that  is  required  in  the  condition  of  bonds  since  that  date,  but  the 
requirements  of  sec.  25,  where  not  inconsistent,  must  be  incorporated 
with  it. 

The  sheriff  has  no  power  to  admit  a debtor  to  the  limits  except  by  statute, 
and  where  he  does  so  on  a bond  not  in  accordance  with  the  act  he  is 
liable  as  for  a voluntary  escape. 

Where,  therefore,  in  the  condition  the  words  “to  be  examined  vivd  voce  or 
otherwise”  were  omitted,  Held,  that  the  bond  afforded  no  justification. 
Held,  also,  that  the  creditor,  by  having  required  and  taken  an  assignment 
of  such  a bond,  was  not  estopped  from  looking  to  the  sheriff. 

Until  the  bond  has  been  allowed  the  creditor  may  either  take  an  assign- 
ment of  it  or  hold  the  sheriff  responsible.  The  mere  taking  the  bond, 
therefore,  without  allowance,  is  no  defence  for  the  sheriff ; he  must  shew 
that  the  debtor  has  fulfilled  its  conditions. 

The  sureties  in  a bond  taken  under  sec.  29  may  surrender  their  principal, 
under  the  power  given  by  sec.  34. 

The  introduction  in  the  condition  of  a bond  given  since  the  4th  May,  1859, 
of  a provision  that  the  debtor  shall  remain  within  the  limits,  which  that 
clause  says  the  condition  “ shall  not  contain ,”  Held,  fatal. 

The  omission  of  the  word  “ close”  before  “ custody  ” in  such  condition — 
Held,  immaterial,  as  the  only  custody  which  the  sheriff  could  have  of 
the  debtor  under  sec.  29  is  custody  in  gaol. 

The  declaration  alleged  that  the  plaintiffs,  on  the  14th  of 
January,  1864,  recovered  a judgment  in  this  court  against 
one  Henry  Morrow,  for  the  sum  of  £191  19s.  5d.,  and  under 
a judge’s  order,  on  the  same  day,  sued  out  a writ  of  ca.  sa. 
thereon,  directed  to  the  defendant  as  sheriff  of  the  county  of 
Peterborough.  The  plaintiffs  then — after  setting  out  the 
said  writ,  and  the  endorsement  and  delivery  thereof  to  defen- 
dant— alleged  that  defendant  took  the  said  Henry  Morrow, 
and  had  and  detained  him  in  the  custody  of  the  defendant 
in  execution,  for  the  said  sum  and  interest  so  indorsed  on 
the  said  writ,  and  for  the  said  costs  and  expenses ; yet  the 
defendant,  without  the  consent  and  against  the  will  of  the 
plaintiffs,  and  without  any  legal  cause  or  authority,  volun- 
tarily suffered  the  said  Henry  Morrow  to  escape  out  of  the 
custody  of  the  defendant,  whereby  the  plaintiffs  lost  and 
have  been  deprived  of  the  said  sum  and  interest,  and  the 
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costs  of  execution  so  endorsed  on  the  said  writ  as  aforesaid, 
and  were  otherwise  injured. 

The  defendant  pleaded,  secondly,  that  he  took  from  Morrow 
a bond  with  two  sufficient  sureties,  conditioned  that  he  would 
obey  all  notices,  orders,  or  rules  of  court  touching  or  con- 
cerning him,  or  his  answering  interrogatories,  or  his  return- 
ing or  being  remanded  into  close  custody : that  the  sureties 
would  produce  Morrow  to  defendant  when  required,  on 
reasonable  notice ; and  that  Morrow  would,  within  thirty 
days,  procure  the  allowance  of  the  bond  by  the  judge  of  the 
County  Court ; and  that  defendant  on  receipt  of  this  bond 
permitted  Morrow  to  go  out  of  close  custody,  which  is  the 
grievance  complained  of. 

The  replication  to  this  plea  set  out  the  bond,  dated  14th 
January,  1864,  and  after  a recital  of  Morrow’s  arrest,  the  con- 
dition was  that  Morrow  should  remain  within  and  not  depart 
from  the  limits,  unless  discharged  from  custody  under  the 
ca.  sa.  by  due  course  of  law,  and  should  while  in  custody  on 
the  limits  observe  and  obey  all  notices,  orders  and  rules  of 
court  touching  him,  or  his  answering  interrogatories,  or  his 
returning  or  being  remanded  to  close  custody ; and  corres- 
ponding in  other  respects  with  the  bond  as  pleaded  in  the 
second  plea.  It  then  averred  that  this  bond,  which  was  never 
allowed,  was  void,  and  did  not  justify  the  defendant  in  per- 
mitting Morrow  to  go  out  of  close  custody  and  escape,  as 
mentioned  in  the  declaration  ; and  that  the  plaintiffs  sued 
not  only  for  the  cause  of  action  admitted  in  the  second 
plea,  but  because  the  defendant,  after  the  time  fixed  by  law 
for  the  allowance  of  the  bond,  wrongfully  suffered  Morrow 
to  be  and  remain  out  of  close  custody. 

The  plaintiffs  also  demurred  to  this  plea,  because  this  bond, 
apparent^  given  after  the  4th  of  May,  1859,  was  not  in  ac- 
cordance with  the  Consol.  Stats.  U.  C.,  ch.  24,  sec.  29,  and 
because  it  was  not  averred  that  Morrow  observed  and  kept 
the  condition  of  the  said  bond. 

Third  plea. — That  after  the  said  bond  was  given,  and  Mor- 
row was  let  out  of  close  custody,  as  mentioned  in  the  second 
plea,  and  after  a breach  of  the  condition,  the  plaintiffs  re- 
quired the  defendant  to  assign  the  bond  to  them : that 
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defendant  did  assign  it,  and  that  the  plaintiffs  as  such 
assignees  commenced  an  action  in  their  own  names  against 
Morrow  and  his  sureties  for  the  said  breach,  whereby  the 
defendant  was  discharged  from  liability  on  account  of  Mor- 
row or  his  safe  custody. 

To  this  the  plaintiffs  replied,  that  the  bond  pleaded  was 
similar  to  that  set  out  in  the  replication  to  the  second  plea : 
that  it  was  not  assignable  by  defendant  : that  the  plaintiffs 
believing  it  to  be  assignable  accepted  from  the  defendant 
what  purported  to  be  an  assignment,  but  afterwards  dis- 
covered that  the  bond  was  not  assignable,  and  returned 
the  bond  and  assignment  to  the  defendant,  and  discontinued 
the  action  mentioned  in  the  third  plea. 

The  plaintiffs  also  demurred  to  this  plea,  because  the 
bond,  apparently  given  after  the  4th  of  May,  1859,  is  not 
in  accordance  with  Consol.  Stat.  U.  C.,  ch.  24,  secs.  29  and 
33,  and  because  the  plea  assumes  the  bond  to  be  assign- 
able, which  it  is  not. 

The  defendant  demurred  to  this  replication,  because  by 
assigning  the  bond  at  the  plaintiffs’  request  the  defendant 
was  discharged,  and  the  plaintiffs  could  not,  by  returning 
the  bond,  afterwards  renew  defendant’s  liability,  nor  can 
they  now  be  permitted  to  deny  that  defendant  did  assign 
the  bond  to  them. 

Fourth  plea. — That  after  the  said  bond  was  given,  and 
Morrow  was  let  out  of  close  custody,  as  stated  in  the  second 
plea,  his  sureties  surrendered  him  to  defendant ; and  there- 
upon, and  while  Morrow  wras  in  gaol  on  the  writ  of  ca.  sa., 
defendant  took  from  him  a bond  with  two  sufficient  sureties, 
conditioned  that  Morrow  should  abide  within  the  limits  of 
the  gaol,  and  should  not  depart  from  them  unless  discharged 
from  custody  in  the  suit,  &c.,  by  due  course  of  law,  and 
would,  wdiile  upon  the  limits  subject  to  such  custody,  observe 
and  obey  all  notices,  orders,  or  rules  of  court  concerning 
him,  or  his  answering  interrogatories  or  appearing  to  be 
examined  viva  voce,  or  being  remanded  to  close  custody,  and 
that  the  sureties  would  on  reasonable  notice  produce  Morrow 
to  the  defendant,  and  that  Morrow  should  procure  the  due 
allowance  of  the  bond : that  on  receipt  of  this  bond  the 
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defendant  permitted  Morrow  to  go  out  of  custody  upon  the 
limits  of  the  gaol : that  the  bond  was  duly  allowed,  and  that 
Morrow  has  ever  since  remained  and  still  remains  within  the 
gaol  limits,  without  departing  therefrom,  and  hath  observed, 
fulfilled,  and  kept  on  his  part  the  conditions  of  the  bond — 
which  permitting  Morrow  to  go  out  of  custody  in  this  plea 
mentioned  is  the  grievance  complained  of. 

The  plaintiffs,  besides  a replication  to  this  plea,  on  which 
issue  was  taken,  demurred  to  it,  because  the  bond,  though 
apparently  made  after  the  4th  of  May,  1859,  is  not  in 
accordance  with  sec.  29  of  Consol.  Stat.  U.  C.,  ch.  24  : that 
it  is  not  averred  that  Morrow  on  his  part  fulfilled  the  con- 
dition of  the  bond  : that  sec.  84  of  the  statute  does  not  apply 
when  the  first  bond  is  professedly  taken  under  the  29th 
section ; and  that  the  bond  mentioned  in  this  plea  appears 
to  have  been  given  in  substitution  of  that  mentioned  in  the 
second  plea,  and  should  have  been  allowed  within  thirty 
days  from  the  giving  of  that  bond. 

Fifth  — That  on  the  6th  of  February,  1864,  the  last 
named  sureties  of  Morrow  surrendered  him  into  defendant’s 
custody  at  the  gaol,  and  the  defendant  received  him ; and 
thereupon,  and  while  Morrow  was  in  gaol  on  the  ca.  sa.,  he 
gave  to  defendant  another  bond,  with  two  sufficient  sureties, 
conditioned  that  Morrow  should  observe  and  obey  all  notices, 
orders  and  rules  of  court  concerning  him,  or  his  answering 
interrogatories,  or  his  appearing  to  be  examined  viva  voce 
or  otherwise,  or  his  returning  or  being  remanded  into  cus- 
tody, that  the  sureties  would  on  reasonable  notice  produce 
Morrow,  and  that  Morrow  would  procure  the  allowance  of 
this  bond,  &c.;  that  defendant  then  permitted  Morrow  to  go 
out  of  close  custody,  which  is  the  grievance  complained  of. 

The  plaintiffs,  besides  replying  to  this  plea,  demurred  to 
it,  because  the  bond  appears  to  have  been  given  after  the 
4th  of  May,  1859,  and  is  not  in  accordance  with  Consol.  Stat. 
U.  C.,  ch.  24,  sec.  29 — because  it  is  not  averred  that  Mor- 
row fulfilled  the  conditions  of  the  bond — because  sec.  84  of 
the  statute  does  not  apply  when  the  bond  is  professedly 
taken  under  the  24th  sec. — because  the  bond  set  out  in  this 
plea  appears  to  have  been  given  in  substitution  of  that  men- 
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tioned  in  the  second  plea,  and  should  have  been  allowed 
within  thirty  days  from  the  giving  of  that  bond — and  be- 
cause it  is  not  shewn  that  the  last  bond  was  given  within 
thirty  days  from  the  giving  of  the  bond  for  which  it  was 
substituted. 

Robert  A.  Harrison  for  the  plaintiffs.  Sidney  Smith,  Q.C., 
contra. 

Calcutt  v.  Ruttan,  13  U.  C.  R.  228  ; MacFarlane  v.  Al- 
lan, 6 C.  P.  496 ; Kerr  v.  Fullarton,  10  C.  P.  250 ; Kerr  v. 
McEwan,  12  0.  P.  241 ; McKay  v.  Hudson,  2 P.  R.  222  ; 
Dougall  v.  Moodie,  19  U.  C.  R.  568 ; McFarlane  v.  Mc- 
Whirter,  9 C.  P.  834,  were  cited  in  the  argument. 

The  statutes  cited  are  referred  to  in  the  judgment. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  unnecessary  to  look  at  the  statutes  relative  to  gaol 
limits,  or  to  the  decisions  under  them,  prior  to  the  Common 
Law  Procedure  Act  of  1856. 

The  302nd  section  of  that  act  gives  authority  to 
sheriffs  to  admit  debtors  confined  in  gaol  in  execution  or 
upon  mesne  process  to  the  gaol  limits,  such  limits  being  de- 
fined in  the  preceding  section,  on  receiving  from  such  debtor 
a bond  with  sureties,  with  a condition  that  the  debtor  will 
remain  and  abide  within  the  limits,  and  not  depart  therefrom 
unless  discharged  by  due  course  of  law,  and  that  the  debtor 
will,  while  on  the  limits,  subject  to  such  custody,  observe 
and  obey  all  notices,  orders  and  rules  of  court  touching  or 
concerning  him,  or  his  answering  interrogatories,  or  his 
returning  or  being  remanded  to  close  custody,  and  that  they 
(the  sureties)  will  produce  the  debtor  to  the  sheriff  upon 
reasonable  notice. 

Upon  receipt  of  this  bond  the  sheriff  wTas  authorised  to 
allow  the  debtor  to  go  out  of  close  custody  upon  the  limits ; 
and  so  long  as  the  debtor  remained  upon  the  limits  without 
departing  therefrom,  and  in  other  respects  on  his  part 
observed,  &c.,  the  condition,  the  sheriff  was  not  to  be  liable 
for  an  escape  from  the  gaol.  The  sheriff  might  require  an 
affidavit  of  solvency  from  the  sureties,  (sec.  303,)  and  if  he 
had  good  reason  to  apprehend  that  the  sureties  after  giving 


508  queen’s  bench,  easter  term,  27  vie.,  1864. 

the  bond  had  become  insolvent,  he  might  sud  sponte  arrest 
the  debtor  again,  and  detain  him  in  close  custody ; but  if 
the  debtor  gave  a new  bond  as  before  to  the  sheriff,  he  might 
again  he  allowed  to  go  upon  the  limits,  (sec.  804.) 

On  any  breach  of  the  condition  the  creditor  might  require 
the  sheriff  to  assign  the  bond  to  him,  and  as  assignee  might 
maintain  an  action  thereon  in  hfs  own  name ; but  on  executing 
an  assignment  at  the  creditor’s  request  the  sheriff  was  dis- 
charged from  all  liability  on  account  of  the  debtor  or  his 
safe  custody,  (sec.  305.) 

The  sureties  might  surrender  the  debtor  to  the  sheriff  at 
the  gaol,  and  such  surrender,  or  an  offer  to  surrender  refused 
by  the  sheriff,  discharged  them  from  liability  for  a breach 
of  the  condition  happening  thereafter.  But  the  debtor  on 
giving  a new  bond  might  again  be  allowed  to  go  upon  the 
limits,  (sec.  306.) 

The  debtor  while  on  the  limits  was  bound  to  answer  inter- 
rogatories, or  he  might  be  committed  to  close  custody,  and 
must  be  so  kept  unless  he  obtained  a rule  of  court  or  a judge’s 
order  for  admission  to  the  limits,  on  giving  the  requisite  bond 
to  the  sheriff,  (sec.  307.) 

Under  this  act  the  sheriff  was  responsible  to  the  creditor 
for  a debtor  confined  on  the  limits,  just  as  if  the  debtor  was 
confined  in  gaol.  He  had  his  poundage  as  the  recompense 
in  either  case,  and  had  power  to  protect  himself  against 
insufficient  sureties,  and  to  require  new  and  solvent  sureties 
when  necessary. 

In  the  following  year  this  law  was  altered,  and  it  was 
enacted  that  when  the  sheriff  took  a bond  from  a debtor 
under  sec.  302,  there  should  be  an  additional  condition,  that 
the  debtor  should,  within  thirty  days  from  the  delivery 
thereof  to  the  sheriff,  procure  the  bond,  or  that  which  under 
a subsequent  provision  might  be  substituted  for  it,  to  be 
allowed  by  the  judge  of  the  County  Court  of  the  county 
within  which  the  debtor  was  confined,  and  such  allowance 
to  be  endorsed  thereon  by  the  judge;  upon  which  endorse- 
ment being  made  the  sheriff  should  be  discharged  from  all 
responsibility  respecting  the  debtor,  unless  he  was  again 
committed  to  close  custody  in  due  form  of  law ; and  the 
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bond  on  any  breach  of  the  new  condition  was  made  assign- 
able, as  under  the  prior  act.  If  the  judge  on  application, 
and  on  objection  by  the  creditor,  who  was  entitled  to  four 
days’  notice  of  the  application,  refused  to  allow  the  bond, 
the  debtor  might  cause  another  bond  to  be  executed  without 
further  application  to  the  sheriff,  and  might  in  like  manner 
apply  to  have  it  allowed,  and  if  allowed  it  was  substituted 
in  ifll  respects  for  the  bond  first  given,  which  was  thereupon 
made  void.  (20  Vic.,  ch.  57,  secs.  25,  26.) 

By  this  enactment  the  sheriff  to  whom  the  process  for  the 
arrest  and  detention  of  the  debtor  was  directed,  and  in 
whose  custody  in  the  eye  of  the  law  the  debtor  after  being 
arrested  continued  until  he  escaped  or  was  discharged,  was 
relieved  from  all  responsibility  if  the  bond  was  allowed, 
while  no  provision  was  made  for  the  contingency  that  the 
sureties  might  subsequently  become  worthless. 

The  22  Vic.,  ch.  96  (1858,)  though  altering  the  then 
existing  law  respecting  imprisonment  for  debt,  does  not 
touch  the  question  respecting  bail  to  the  limits  ; but  in  the 
following  year  the  statute  22  Vic.,  ch.  88,  was  passed,  (on 
the  4th  of  May,  1859,)  and  it  enacted  (sec.  6)  among  other 
things,  that  persons  who  might  thereafter  give  bail  under  a 
writ  of  ca.  sci.  should  not  be  bound  to  remain  or  abide 
within  the  gaol  limits,  but  might  depart  therefrom  at  their 
discretion,  and  that  when  a person  should  desire  to  give 
bail  under  such  a writ,  the  bond  to  the  sheriff  should  not 
contain  that  part  of  the  condition  that  the  debtor  should 
remain  within  the  limits,  and  not  depart  therefrom  unless 
discharged  from  custody  by  due  course  of  law ; but  the 
condition  should  provide  that  the  debtor  should  observe  and 
obey  all  notices,  orders  and  rules  of  court  touching  him,  or 
his  answering  interrogatories,  or  his  appearing  to  be 
examined  vivd  voce  or  otherwise,  or  his  returning  or  being 
remanded  into  close  custody. 

During  the  same  session  (1859)  the  Consolidated  Statutes 
of  Upper  Canada  were  passed,  and  by  chapter  1 of  the  pre- 
liminary provisions — after  reciting  that  the  revision,  classifi- 
cation, and  consolidation  of  the  Public  General  Statutes 
applying  exclusively  to  Upper  Canada  had  been  made,  and 
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that  it  was  expedient  to  provide  for  the  incorporation  there- 
with of  the  public  general  statutes  relating  exclusively  to 
Upper  Canada  passed  during  that  session,  and  to  give  the 
force  of  law  to  the  body  of  Consolidated  Statutes  to  result 
from  such  incorporation — provision  was  made  (by  sec.  2)  for 
incorporating  such  acts  or  parts  of  acts  passed  during  the 
then  session  with  those  already  consolidated,  inserting  them 
in  their  proper  places  in  the  Consolidated  Statutes,  and 
44  striking  out  of  the  latter  any  enactments  repealed  by  or 
inconsistent  with  those  so  incorporated ; ” and  the  acts  so 
consolidated,  with  those  so  incorporated  into  them,  together 
form  the  Consolidated  Statutes,  the  whole  being  passed  on 
the  4th  of  May,  1859. 

In  chapter  24  of  the  Consol.  Stats.  U.  C.,  we  find  consoli- 
dated the  provisions  of  the  C.  L.  P.  Act,  1856,  and  of  20 
Vic.,  ch.  57,  and  into  the  same  chapter  are  incorporated  the 
provisions  of  22  Vic.,  ch.  83,  affecting  gaol  limits. 

The  25th  section  contains  the  provisions  of  the  802nd 
section  of  the  C.  L.  P.  Act,  as  altered  by  the  25th  section 
of  20  Vic.,  ch.  57,  as  to  the  sheriff  taking  the  bond  and  what 
it  shall  contain,  excepting  that  the  words  44  or  his  appearing 
to  he  examined  viva  voce  ” are  introduced. 

Sec.  26  re-enacts  those  parts  of  sec.  302  just  referred  to, 
as  to  the  sheriff  requiring  the  sureties  to  make  oath  as  to 
their  solvency.  Sec.  27  re-enacts  the  provision  of  sec  26 
of  20  Vic.  as  to  the  mode  of  getting  the  bond  allowed ; and 
sec.  28  substantially  re-enacts  the  provisions  of  sec.  303  of 
the  C.  L.  P.  Act.  Sec.  29  is  obviously  44 incorporated ” 
from  the  act  of  the  same  session.  Secs.  31  and  32  re-enact 
sec.  304  of  the  C.  L.  P.  Act,  and  sec.  33  re-enacts  sec.  305, 
adding  the  provision  of  20  Vic.,  ch.  57,  sec.  25.  Sec.  34 
re-enacts  sec.  306,  authorising  the  sureties  to  surrender  the 
debtor ; and  these  are  all  the  enactments  applicable  to  the 
question  raised  on  this  demurrer. 

The  25th  and  28th  sections  of  ch.  24  of  the  Consol.  Stats. 
U.  C.,  contain  all  the  authority  which  is  given  to  the  sheriff 
to  admit  a debtor  who  is  in  close  custody  to  the  gaol  limits — 
an  authority  given  on  express  condition  that  the  sheriff  takes 
a bond  with  sureties,  containing  a condition  expressed  in  the 
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25th  and  29th  sections.  The  25th  section  includes  debtors 
confined  in  execution  or  upon  mesne  process.  The  29tli 
applies  only  to  persons  imprisoned  under  a ca.  set.  or  under 
a writ  of  attachment.  This  latter  section  relates  to  those 
who  since  the  4th  of  May,  1859,  give  bail  under  a ca.  sa. 
or  writ  of  attachment,  enacting  that  the  bond  to  the  sheriff 
“ shall  not  contain  that  part  of  the  usual  condition  which 
provides  that  the  debtor  shall  remain  and  abide  within  the 
limits  of  the  gaol  or  shall  not  depart  therefrom  unless  dis- 
charged from  custody  by  due  course  of  law.”  It  further 
requires  what  the  condition  shall  provide,  and  varies  from 
the  25th  section  in  these  other  respects,  that  it  introduces 
the  words  “ or  otherwise  ” after  the  words  “viva  voce,”  and 
omits  the  condition  that  the  sureties  shall  on  notice  produce 
the  debtor  to  the  sheriff,  and  that  the  debtor  shall  within 
thirty  days  procure  the  allowance  of  the  bond. 

It  is  obvious,  as  already  noticed,  that  this  chapter  24  is 
the  result  of  a consolidation  of  statutes  passed  previously, 
and  of  an  incorporation  of  the  statute  22  Vic.,  ch.  38, 
passed  in  the  same  session  as  the  consolidated  acts.  Those 
who  were  entrusted  to  make  this  incorporation  did  not  use 
the  powers  conferred  by  the  second  section  of  chapter  1 of 
the  Consolidated  Statutes,  either  by  adopting  the  form  and 
language  of  the  new  act,  or  by  striking  out  of  the  acts  con- 
solidated enactments  repealed  by  or  inconsistent  with  the 
act  incorporated.  Very  possibly  it  was  thought  that  the 
alterations  necessary  to  blend  the  old  and  new  statutes  into 
one  harmonious  system  would  be  greater  than  was  within 
the  restricted  power  given  them,  and  they  abstained  from 
doing  more  than  incorporating  the  newly  passed  act  into  the 
previously  consolidated  statute. 

The  25th  section  is  a consolidation  of  the  older  statutes, 
the  29th  an  incorporation  of  a portion  of  an  act  just  then 
passed.  We  do  not  see  any  ground  for  holding  that  the 
latter  was  intended  as  a repeal  to  the  former,  nor  do  we 
think  it  so  wholly  inconsistent  with  sec.  25  that  we  must 
consider  the  two  may  not  stand  together,  in  some  respects 
at  least.  We  see  no  reason  for  holding  that  persons  arrested 
on  a capias  issued  under  the  5th  section  may  not  have  the 
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benefit  of  the  25th,  nor  do  we  think  the  legislature  intended 
to  annul  the  condition  for  procuring  the  allowance  of  the 
bond,  nor,  on  such  allowance,  the  relief  of  the  sheriff  from 
further  responsibility.  Both  sections  must  in  our  opinion 
be  treated  as  part  of  the  existing  law,  and  the  25th  must  be 
held  to  govern  all  cases  in  which  the  bonds  were  given  before 
the  4th  of  May,  1859. 

The  29th  section  must  equally  afford  the  rule  as  to  bonds 
given  since  that  date,  and  where  its  provisions  are  at  variance 
with  those  of  sec.  25,  the  latter  must  give  away.  Thus,  a 
person  arrested  on  a ca.  sa.  or  writ  of  attachment,  who  has 
given  a bond  since  that  date,  is  under  no  obligation  to 
remain  and  abide  within  the  gaol  limits,  and  therefore  the 
condition  is  to  contain  no  such  undertaking ; but  it  is  not 
in  our  opinion  a necessary  consequence  that  the  bond  given 
since  the  4th  of  May,  1859,  is  to  contain  nothing  in  the 
condition  but  what  is  expressed  in  sec.  29  : on  the  contrary, 
we  think  the  new  condition  is  to  be  incorporated  with  the 
old,  omitting  from  the  old  whatever  is  inconsistent  with 
the  positive  enactments  of  the  new. 

We  proceed  to  consider  the  questions  specially  raised  for 
our  decision. 

Two  objections  are  taken  to  the  second  plea.  1st.  That  it 
is  not  in  accordance  with  sec.  29.  2nd.  That  it  contains  no 
averment  that  Morrow  observed  the  conditions  of  the  bond. 

The  declaration,  it  must  be  remembered,  states  a judg- 
ment recovered  against  Morrow  in  January,  1864,  the  issue 
of  a ca.  sa.  thereon,  the  arrest  of  Morrow  by  the  defendant  ; 
and  then  charges  that  defendant,  without  any  legal  cause  or 
authority,  suffered  Morrow  to  escape  out  of  his  custody. 

The  plea  states  that  the  defendant  took  from  Morrow  a 
bond  with  sureties,  setting  out  the  condition,  and  that  on 
receipt  of  the  bond  he  permitted  Morrow  to  go  out  of  close 
custody  into  and  upon  the  limits  of  the  gaol. 

The  demurrer  admits  these  allegations  to  be  true,  and 
that  these  facts  constitute  the  escape  for  which  the  action 
is  brought. 

It  would,  we  think,  be  difficult  to  maintain,  since  the 
passing  of  the  Consolidated  Statutes,  that  the  sheriff  can, 
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without  taking  such  a bond  as  the  statute  requires,  let  the 
debtor  out  of  gaol,  and  yet  not  be  guilty  of  a voluntary 
escape.  We  have  no  prisons  here  analogous  to  the  Queen’s 
prison  in  England,  which  is  constituted  in  lieu  of  the  old 
Queen’s  Bench,  Fleet,  and  Marshalsea  prisons,  by  the  impe- 
rial statute  5 & 6 Vic.,  ch.  22,  and  which  has  no  “rules”  or 
limits  such  as  the  then  old  prisons  had.  Our  gaols  are 
county  gaols,  and  rules  or  limits  to  county  gaols  were,  as  we 
understand  unknown  to  the  law  of  England,  and  required 
the  authority  of  a statute  to  create  them  here.  The  right 
to  enjoy  them  and  the  power  to  permit  the  debtor  to  exer- 
cise that  right  were  all  created  by  the  legislature,  which 
imposed  such  conditions  as  were  deemed  proper  ; and  we  are 
unable  to  understand  on  what  principle  it  can  be  held  that 
the  sheriff  can  lawfully  permit  a prisoner  to  leave  the  walls 
of  the  prison  except  upon  the  conditions  prescribed  from 
time  to  time  by  the  statutes.  If  he  does  so,  in  my  humble 
judgment  he  is  guilty  of  a voluntary  escape. 

If,  therefore,  the  sheriff  has  taken  a bond  omitting  any 
substantial  part  of  the  condition  which  the  statute  requires, 
he  is  in  our  opinion  liable  to  this  action.  Now  in  this  case, 
the  condition  of  the  bond  as  set  forth  in  the  plea  varies  from 
that  required  by  section  29,  by  omitting  the  following  words, 
“ or  his  appearing  to  be  examined  viva  voce  or  otherwise.” 
We  think  this  part  of  the  condition  a matter  of  substance, 
and  that  the  bond  pleaded  is  not  in  accordance  with  the 
statute,  and  does  not  therefore  justify  the  letting  Morrow  go 
at  large.  Under  the  29th  section,  if  a proper  bond  had 
been  taken  Morrow  was  not  bound  to  remain  upon  the  gaol 
limits,  and  could  not,  as  appears  to  us,  after  being  let  out 
of  gaol  be  deemed  to  be  within  the  sheriff’s  custody.  (See 
Rogers  v.  Reeves,  1 T.  R.  418.) 

Then  as  to  the  second  objection,  the  plea  does  not  state 
that  the  bond  was  allowed,  and  until  allowance  duly  made 
the  creditor  has,  we  apprehend,  the  option  to  take  an  assign- 
ment of  the  bond,  or  to  hold  the  sheriff  responsible,  if  there 
be  any  breach  of  the  condition.  Such  is  the  conclusion  we 
deduce  from  the  28th  section,  which  as  we  construe  it  only 
frees  the  sheriff  from  responsibility  for  the  escape  of  the 
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debtor  when  he  has  taken  a proper  bond,  and  the  debtor 
has  fulfilled  the  obligations  it  imposes  on  him.  The  mere 
taking  the  bond  does  not,  until  it  is  allowed,  discharge  the 
sheriff ; it  must  further  appear  that  the  debtor  has  fulfilled 
the  conditions. 

On  either  ground,  therefore,  we  think  the  second  plea  is 
bad. 

The  third  plea  is  objected  to  because  it  is  not  in  accord- 
ance with  the  29th  and  83rd  sections  of  the  statute,  and  is 
not  therefore  assignable. 

But  this  plea,  besides  stating  the  conditions  of  the  bond, 
avers  that  after  breach  thereof  the  plaintiffs  required  and 
took  from  defendant  an  assignment  of  the  bond,  and  sued 
thereon  in  their  own  names.  The  bond  pleaded  is  that 
stated  in  the  second  plea,  and  is  not,  as  we  have  concluded, 
according  to  the  statute ; and  if  not,  the  statutory  authority 
to  assign  does  not  apply,  and  the  assignment  actually  made 
conveyed  to  the  plaintiffs  no  right  to  sue  in  their  own  names. 
Under  such  circumstances  we  do  not  think  the  plaintiffs  are 
debarred  from  recourse  to  the  sheriff.  The  case  of  Lord 
Brooke  v.  Stone  (1  Wils.  228)  is  very  analogous,  and  sup- 
ports this  conclusion.  On  this  ground  we  think  the  plea 
bad,  and  this  renders  it  unnecessary  to  consider  the  repli- 
cation. 

The  fourth  plea  is  also  objected  to,  because  the  bond 
pleaded  is  not  in  accordance  with  sec.  29,  and  because  the 
power  of  surrender  given  by  sec.  34  does  not  extend  to 
bonds  taken  under  sec.  29,  and  that  this  bond  appears  to 
have  been  given  in  substitution  of  that  mentioned  in  the 
second  plea,  and  should  have  been  allowed  within  thirty 
days  from  the  giving  of  that  bond. 

The  first  is  the  only  objection  requiring  serious  considera- 
tion. We  can  perceive  no  reason  for  holding  that  the  sure- 
ties are  not  enabled  to  surrender  their  principal.  It  is  true 
the  34th  section  is  consolidated  from  the  C.  L.  P.  Act,  but 
it  is  introduced  as  a part  of  this  consolidated  statute,  apply- 
ing in  terms  to  all  sureties  who  enter  into  bonds  under  it ; and 
we  perceive  nothing  to  justify  the  statement  that  the  bond 
was  given  in  substitution  of  any  other.  It  does,  certainly, 
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appear  by  this  plea  that  there  was  a prior  bond,  but  it  is 
averred  that  the  sureties  therein  surrendered  their  principal, 
which  surrender  was  accepted.  As  a consequence  that  bond 
was  at  an  end,  and  the  giving  of  a new  bond,  upon  the  due 
completion  of  which  the  debtor  was  again  let  out  of  close 
custody,  is  not  the  substitution  meant  by  the  statute. 

The  variance  referred  to  in  the  first  objection  consists  in 
the  insertion  as  part  of  the  condition  of  matter  which  sec. 
29  expresely  says  shall  not  be  inserted,  and  in  omitting  the 
words  “ or  otherwise  ” after  the  words  “ viva  voce” 

I have  striven  hard  to  convince  myself  that  the  introduc- 
tion of  that  part  of  the  condition  set  out  in  the  25th  section 
“ that  such  debtor  shall  remain  and  abide  within  the  limits 
of  the  gaol,”  &c.,  &c.,  is  not  fatal  to  the  validity  of  the  bond 
under  the  statute.  The  statute  is  not  simply  permissive, 
by  saying  that  the  condition  need  not ; it  is  in  terms  prohibi- 
tory, declaring  peremptorily  that  it  shall  not ; and  by  the 
interpretation  act  the  word  44  shall  ” is  to  be  construed  as 
imperative.  We  cannot  construe  this  to  be  such  a bond  as 
the  legislature  authorised  the  sheriff  to  take  to  enable  him 
to  let  the  debtor  out  of  close  custody  without  being  liable  for 
an  escape. 

The  fifth  plea  is  objected  to  on  the  same  grounds  as  the 
fourth,  except  that  the  second  exception  is,  that  the  power 
of  surrender  does  not  extend  to  bonds  taken  under  section 
twent y-four,  which  we  treat  as  a clerical  error,  and  that  sec- 
tion twenty -nine  is  meant.  There  is  the  additional  objection 
(taken  also  to  the  fourth  plea,  but  unfounded  in  fact)  that  it 
contains  no  averment  that  Morrow  observed,  &c.,  the  con- 
dition of  the  bond. 

It  appears  to  us  that  the  only  tenable  objection  is  the  last, 
and  our  reasons  for  deeming  this  to  be  sustained  are  given 
in  the  same  objection  to  the  second  plea. 

We  do  not  conceive  the  omission  of  the  word  4 4 close  ” before 
the  word  44  custody,”  which  omission  constitutes  the  only  vari- 
ance between  the  29th  section  and  the  condition  stated  in  the 
plea,  is  fatal,  for  the  sense  is  the  same.  The  only  custody 
which,  in  our  opinion,  the  sheriff  could  have  of  the  debtor 
under  the  29th  section,  is  a custody  in  gaol.  When  we  say  the 
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only  variance,  we  mean  that  the  plea  contains  every  word  of 
the  condition  required  in  the  29th  section  except  the  word 
“ close.’2  It  contains  also  those  parts  of  the  condition 
given  in  the  25th  section  relative  to  the  sureties  producing 
their  principal,  and  the  debtor  obtaining  the  allowance  of  the 
bond ; but  this  was  not  urged  as  an  objection,  nor  do  we 
think  it  could  have  been  successfully  taken. 

Judgment  for  plaintiffs  on  demurrer. 

Regina  v.  Peterman. 

Conviction — Certiorari — Notice. 

Notice  of  application  for  a writ  of  certiorari  must  be  given  to  the  con- 
victing magistrate,  and  the  want  of  such  notice  is  good  cause  to  be  shewn 
against  a rule  nisi  to  quash  the  conviction. 

Defendant,  having  been  convicted  before  Joseph  Wood, 
J.P.,  under  Consol.  Stat.  ch.  91,  secs.  87  and  88,  he 
appealed  to  the  Court  of  Quarter  Sessions,  where  the  convic- 
tion was  affirmed. 

Application  was  then  made  for  a writ  of  certiorari , which 
was  ordered  to  issue,  upon  proof  of  notice  given  to  the 
complainant  and  the  justices  presiding  at  the  Quarter 
Sessions. 

J.  A.  Boyd,  for  defendant,  in  the  term  following,  obtained 
a rule  nisi,  calling  upon  the  said  complainant,  and  the 
justices  who  heard  the  case  in  Quarter  Sessions,  to  shew 
cause  why  the  conviction,  and  the  order  of  Quarter  Sessions 
affirming  the  same,  should  not  be  quashed. 

On  the  return  of  this  rule  Doyle,  for  the  complainant,  objec- 
ted that  no  notice  of  application  for  the  certiorari  had  been 
given  to  the  convicting  justice,  Mr.  Wood,  and  that  the  rule 
nisi  had  not  been  served  upon  him.  He  cited  in  support  of 
this  objection  Paley  on  Convictions,  364 ; Rex  v.  Rattislaw, 
5 T.  R.  589  ; Rex  v.  Justices  of  Glamorganshire,  5 T.  R. 
279  ; Dickenson’s  Q.  S.  941,  960,  961. 

Boyd,  contra,  cited  Rex  v.  Allan,  15  East,  345  ; Gude’s 
Crown  Practice,  vol.  i.,  pp.  21-3  ; Hulton  on  Convictions,  p. 
94,  and  Consol.  Stats.  C.  ch.  99,  sec.  117,  shewing  that  in 
appeals  to  the  Quarter  Sessions  the  convicting  magistrate 
need  not  be  notified. 
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The  court  held  that,  whatever  might  be  the  practice  in 
England,  it  was  proper  for  them  in  such  a case  as  the 
present  to  see  that  the  convicting  magistrate  was  apprised 
of  the  proceedings,  inasmuch  as  he  was  exposed  to  an  action 
if  the  conviction  should  be  quashed.  The  “rule  nisi  was 
therefore  discharged,  but  under  the  circumstances  without 
costs. 

Eule  discharged. 


Mulholland  v.  The  Corporation  of  the  County 
of  Gray. 

Delay  in  taking  out  rule  nisi — Practice. 

A rule  nisi  for  a new  trial  having  been  applied  for  in  Michaelmas  Term, 
was  granted  after  time  taken  to  consider.  The  clerk’s  book,  however, 
contained  no  entry  of  its  having  been  granted,  and  the  attorney  not 
being  aware  of  it,  but  having  made  an  enquiry  of  the  court  or  any  of  the 
judges,  did  not  take  out  the  rule  until  Easter  Term  following. 

Held,  that  the  omission  of  the  clerk  did  not  relieve  the  attorney  from  the 
duty  of  applying  to  the  court ; and  as  the  rule  had  thus  been  allowed  to 
lapse,  the  court  refused  to  re-open  it. 

In  Michaelmas  Term  last,  McPherson  applied  for  a rule 
to  shew  cause  why  a new  trial  should  not  be  granted,  which 
the  court  deferred  granting  until  they  could  consult  the 
notes  of  the  trial  and  speak  to  the  learned  Judge  ( Richards , 
C.  J.)  who  tried  the  cause.  Afterwards  the  rule  was  granted, 
and  during  the  present  Easter  Term  was  set  down  in  the 
new  trial  paper. 

When  called,  on  the  27tli  of  May,  for  argument, 
Creasor  objected  that  the  rule,  though  entitled  of 
Michaelmas  Term,  had  not  been  served  until  the  present 
term,  on  the  19th  of  May.  This  being  admitted  on  the 
other  side,  the  court  treated  the  rule  as  having  been  allowed 
to  lapse,  if  it  were  drawn  up  during  the  term  of  which  it  was 
granted ; and  as  irregular  if  drawn  up  of  the  present  term,  in 
which  it  had  been  taken  out. 

On  the  following  day  McPherson  applied  for  a rule  to 
revive  or  re-open  this  rule.  His  affidavit  stated  that  he  was 
told  by  the  then  clerk  of  the  court,  during  last  Michaelmas 
Term,  that  the  court  had  not  disposed  of  the  application, 
and  that  he  was  not  fully  aware  that  it  had  been  granted 
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until  the  present  term,  when  he  took  it  out : that  the  clerk’s 
book  contained  no  entry  of  its  haying  been  granted  : that  he 
wrote  to  his  agent  during  the  vacation  to  enquire,  but  got 
no  information  until  he  heard  that  the  opposite  attorney 
had  stated  that  the  rule  had  been  granted.  No  application 
was  made  for  information  on  the  subject  to  any  of  the  judges 
until  the  present  term,  nor  was  any  enquiry  made  in  court 
during  the  whole  of  Hilary  Term.  McPherson  argued  that 
the  want  of  an  entry  in  the  clerk’s  book  entitled  him  to  suc- 
ceed, as  until  then  it  could  not  be  properly  said  that  the 
rule  was  granted,  such  entry  being  the  record  of  the  deci- 
sion of  the  court ; and  as  that  entry  was  not  made  until  the 
present  term,  after  enquiry  made  of  the  judges,  the  delay 
was  owing  to  the  omission  of  the  officer  of  the  court,  and 
entitled  the  plaintiff  to  relief. 

The  court  refused  the  application,  stating  that  they  con- 
sidered the  omission  to  make  any  application  to  the  court 
during  Hilary  Term,  or  any  enquiry  of  any  of  the  judges 
from  the  end  of  Michaelmas  to  the  beginning  of  this  term, 
to  be  fatal  to  the  application  as  a matter  of  right,  for  it  was 
the  duty  of  the  plaintiff ’s  counsel  to  have  applied  to  the 
court  for  judgment  on  his  motion  some  time  at  least  in 
Hilary  Term  : that  their  decision  had  been  given  in  open 
court,  as  their  own  private  memoranda  of  business  transacted 
shewed,  and  if  any  one  representing  the  plaintiff  had  been 
present  it  would  have  been  known  to  him  : that  an  enquiry 
might  have  been  made  of  any  of  the  judges,  and  the  informa- 
tion obtained:  that  though  there  was  an  omission  on  the 
part  of  the  clerk  to  make  the  proper  entry,  it  did  not  relieve 
the  plaintiff’s  attorney  from  the  duty  of  enquiry,  or  of 
instructing  counsel  to  apply  for  the  decision  of  the  court 
during  the  following  term.  They  also  intimated  that  they 
had  not  granted  a rule  without  hesitation,  as  it  appeared  to 
them  the  principal  objection  raised  was  the  smallness  of  the 
damages  given,  and  as  it  was  intimated  by  the  plaintiff ’s 
counsel  during  the  application  that  it  was  a continuing 
injury — if  so,  another  action  would  lie  for  subsequent  dam- 
ages ; and  that  without  a case  of  the  greatest  hardship,  or 
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that  some  permanent  and  valuable  right  was  bound,  or  irre- 
parable and  serious  injury  was  inflicted,  which  would  be 
remediless,  they  would  not  grant  an  application  which  might 
furnish  an  inconvenient  precedent.  There  was  one  rule  nisi 
applied  for  during  Michaelmas  Term  which  was  not  disposed 
of  until  the  first  day  of  the  following  term,  in  the  case  of 
Beattie  v.  Robinson,  which  was  refused. 

Rule  refused. 


Asa  Wismer  v.  David  Wismer,  Executor  of  David  Wismer. 

Note  made  in  1850,  for  services  rendered  by  payee  to  his  father  in  1816 — Ver- 
dict for  defendant — New  trial  refused. 

The  plaintiff  sued  his  father’s  executor  on  a promissory  note  made  to  him 
in  1850,  by  his  father,  payable  seven  years  after  date.  According  to  his 
own  account,  the  consideration  for  this  note  was  work  done  by  him  for 
his  father  from  the  time  he  came  of  age,  in  1816,  for  two  years,  under  an 
agreement,  but  the  note  was  handed  by  the  testator  to  plaintiff’s  brother 
for  him,  and  the  plaintiff  first  became  aware  of  its  existence  in  1858.  The 
father  died  in  1856,  and  the  plaintiff  took  his  share  of  the  personal  pro- 
perty, without  saying  anything  of  this  claim,  which  was  not  referred  to 
in  the  father’s  will,  made  in  1847,  though  the  plaintiff  was  mentioned  in 
it.  He  had  never  asked  for  payment  for  his  services,  and  other  sons  had 
worked  for  the  father  after  they  came  of  age  without  charge. 

The  jury  having  found  for  defendant,  the  court,  under  the  very  singular 
circumstances  of  the  case,  refused  to  interfere,  although  the  making  of 
the  note,  and  the  consideration  for  it  as  stated  by  the  testator  when  he 
made  it,  were  clearly  proved. 

Declaration  on  a promissory  note  made  by  testator,  and 
dated  28rd  January,  1850,  whereby  he  promised  to  pay  the 
plaintiff  £827  15s.  seven  years  after  the  date. 

Pleas. — 1.  That  the  testator  did  not  make  the  note. 

2.  No  consideration  for  testator’s  making  or  paying  the 
note,  and  that  the  making  thereof  was  procured  by  plaintiff 
and  others  in  collusion  with  him  by  fraud.  3.  That  the  note 
was  made  and  delivered  to  the  plaintiff  for  a special  purpose 
only,  that  the  plaintiff  should  take  care  of  it  for  testator, 
and  should  not  negotiate  it,  or  part  with  it ; and  that  there 
was  no  consideration  for  testator’s  making  or  paying  it.  4. 
Plene  administravit. 

Issue  on  the  first,  second  and  third  pleas,  and  judgment 
of  assets  quando  on  the  fourth.  The  plaintiff  also  demurred 
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to  the  second  plea,  which  was  held  good.  See  22  U.  C.  R. 
446. 

By  judge’s  order  the  defendant  had  leave  further  to 
plead  plene  administravit  preeter,  which  the  plaintiff  con- 
fessed and  prayed  judgment  as  to  the  assets  administered,  &c. 

The  trial  took  place  at  the  spring  assizes  for  York  and 
Peel,  before  Morrison , J. 

One  Quantz  swore  that  he  saw  the  testator  sign  this 
note  : that  he  went  casually  to  testator’s  house  that  evening 
with  testator’s  son,  Henry : the  father  and  son  spoke  about 
some  law  suit,  and  then  the  testator  spoke  about  the  plain- 
tiff, and  about  work  the  plaintiff  had  done  for  him : that 
he  had  not  paid  the  plaintiff,  and  was  anxious  that  he  should 
he  paid  after  testator’s  death  ; and  he  proposed  that  a note 
should  be  drawn  at  seven  years  after  date,  as  before  that 
time  he  would  probably  be  dead,  and  then  the  plaintiff  could 
get  paid  out  of  the  estate.  The  witness  thought  he  remem- 
bered their  going  into  figures,  Henry  making  the  calcula- 
tions, as  he  generally  did  his  father’s  business.  He  thought 
something  was  said  about  a year  and  nine  or  ten  months, 
and  that  the  old  man  spoke  about  $250  a year  ; and  then  he 
signed  the  note.  The  witness  could  not  tell  whether  the 
note  was  given  to  Henry,  though  he  thought  so.  He  was 
not  asked  to  witness  the  note,  nor  to  look  at  it,  nor  had  it 
in  his  hand,  hut  he  heard  it  read  to  the  testator  and  saw  him 
sign  it.  The  witness  saw  the  plaintiff  several  times  after 
that,  but  never  spoke  to  him  about  the  note  until  the  matter 
got  brought  into  court.  He  said  he  was  positive  they  were 
talking  about  so  much  a year  Asa,  the  plaintiff,  was  to  have, 
and  had  some  old  accounts  which  they  were  looking  at ; 
that  the  testator  and  his  wife,  Henry  and  the  witness,  were 
the  only  persons  then  present. 

The  evidence  of  Jacob  K.  Angeny  was  taken  on  a com- 
mission executed  in  Pennsylvania.  He  swore  that  he  was 
in  Upper  Canada,  residing  in  the  Township  of  Markham,  in 
May,  1851 ; that  he  often  saw  the  promissory  note  in  ques- 
tion while  he  resided  in  Canada,  and  was  in  Henry  Wismer’s 
house  on  one  occasion  when  this  note  was  handed  over  by 
testator  to  Henry  Wismer  ; and  that  the  testator  told  him  to 
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keep  it  for  plaintiff,  and  see  that  the  amount  of  it  was  paid 
to  plaintiff.  Testator  said  that  he  gave  the  note  in  pay- 
ment of  wages  due  his  son,  the  plaintiff,  for  working  for  him 
a long  time  : that  the  reason  he  did  not  pay  him  in  cash 
was  because  he  had  not  the  ready  money,  and  Asa  said  he 
was  not  in  need  of  it  at  present,  and  that  he  could  give  his 
note:  that  this  conversation  took  place  in  May,  1851,  and 
Jacob  Wismer  the  younger,  and  David  Angeney  were  present 
at  the  time. 

Jacob  Wismer  gave  evidence  to  the  same  effect,  adding 
that  the  testator  said  the  note  was  given  for  labour  done  by 
plaintiff  after  the  American  war,  and  that  Henry  produced 
the  note,  which  was  among  the  papers  they  were  looking  at, 
and  it  was  read  and  handed  round,  and  the  testator  handed 
it  to  Henry  for  the  plaintiff,  so  that  he  would  get  his  pay. 
This  witness  never  told  any  person  about  it.  The  plaintiff 
was  father  of  this  witness,  but  he  never  told  his  father  of 
it.  It  was  proved  that  $120  a year  and  board  was  the  ordi- 
nary rate  of  wages  in  1817. 

This  evidence,  with  proof  of  a small  amount  of  assets  of 
testator’s  estate,  constituted  the  plaintiff’s  case. 

On  the  part  of  the  defence,  it  was  proved  that  up  to  1817, 
the  testator’s  sons,  Moses,  (the  eldest,)  the  plaintiff  Asa, 
Jacob,  Henry,  and  David  composed  the  family.  All  worked 
on  the  testator’s  farm,  and  none  of  them  claimed  or  received 
wages  then  nor  since  for  their  labour  : that  the  testator 
died  in  1856,  being  about  eighty- seven  years  old  ; that  after 
his  death  the  will  was  read,  plaintiff  being  present : that  it 
was  proposed  to  sell  the  land  and  divide  the  proceeds 
equally,  to  which  the  plaintiff  consented.  The  personalty 
was  divided,  each  one  of  the  children  taking  a share,  except 
the  plaintiff,  who  was  not  present  at  the  time,  but  a share 
was  set  apart  for  him. 

None  of  the  witnesses  for  the  defence,  who  were  rela- 
tives, ever  heard  of  the  plaintiff’s  claim  until  a short  time 
before  this  action  was  brought,  (which  was  begun  on 
the  19th  of  January,  1868.)  It  was  shewn  that  some 
difficulty  had  been  found  in  serving  the  plaintiff  with  a 
subpoena  to  attend  and  give  evidence  on  this  trial.  He 
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was  served,  but  was  not  present.  A deposition  made  by  the 
plaintiff  in  a Chancery  suit  was  read,  on  the  defence,  with- 
out objection,  in  which  he  swore  that  he  was  not  informed 
of  this  note  by  Henry  until  1858,  after  a dispute  had  arisen 
between  Henry  and  his  brother  David  in  relation  to  part  of 
testator’s  estate.  He  also  stated  that  after  he  came  of  age 
he  worked  for  testator  until  he  was  nearly  twenty-three 
years  old,  on  an  agreement  to  be  paid  $250  a year. 

The  learned  judge  left  to  the  jury  to  say  : — 1st.  Whether 
the  note  was  signed  by  testator.  2nd.  Whether  any  fraud 
was  practised  on  him,  it  being  said  he  was  not  able  to  read 
writing,  though  he  could  sign  his  name.  3rd.  Whether 
there  was  any  consideration  for  the  note. 

The  jury  found  for  the  defendant. 

Anderson  obtained  a rule  calling  on  the  defendant  to  shew 
cause  why  a new  trial  should  not  be  granted,  contending 
that  the  verdict  was  against  law  and  evidence.  He  also 
moved  on  an  affirmation,  made  by  the  plaintiff,  commencing 
thus  : “ I,  Asa  Wismer,  of,  &c.,  do  solemnly,  sincerely,  and 
truly  affirm  and  declare,  that  the  taking  of  any  oath  is, 
according  to  my  religious  belief,  unlawful ; and  I do  also 
solemnly,  sincerely,  and  truly  affirm  and  declare  as  follows  : 
that  is  to  say  ” — and  he  proceeded  to  account  for  his  ab- 
sence from  the  trial  by  a statement  of  his  having  come  to 
Toronto  to  attend  the  trial,  and  having  been  taken  so  seri- 
ously ill  that  he  could  not  come  to  court.  This  affirmation 
was  confirmed  by  an  affidavit  of  his  son. 

Dalton  shewed  cause,  citing  Bromagev.  Lloyd,  1 Ex.  3’2  ; 
Gough  v.  Findon,  7 Ex.  48;  Campanari  v.  Woodburn,  15 
C.  B.  400 ; Wilson  v.  Tumman,  6 M.  & G.  286 ; Smout  v. 
Ibery,  10  M.  & W.  1 ; Cox  v.  Troy,  5 B.  & Ah  574. 

Deapeb,  C.J.,  delivered  the  judgment  of  the  court. 

This  is  a somewhat  singular  case.  Taking  the  plaintiff ’s 
own  account  of  the  transaction,  he  worked  for  his  father 
from  the  time  he  was  twenty-one  years  old  until  he  was 
nearly  twenty-three.  This  was  in  1816  and  the  following 
year.  That  his  father  hired  him  after  he  came  of  age  at 
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$250  a year,  and  that  this  work  was  the  consideration  for 
the  note  given  in  January,  1850,  and  that  he  first  became 
aware  of  the  existence  of  this  note  in  1858,  when  after  a dis- 
pute between  Henry  Wismer  and  David  his  brother,  the 
executors  of  their  father’s  will,  relative  to  Henry  being 
charged  with  rent  for  a farm,  that  Henry  told  the  plaintiff  of 
the  note,  but  did  not  then  produce  it.  After  the  father’s  death 
he  got  his  share  of  the  personal  estate,  and  he  did  not  then 
tell  David  of  his  claim  on  their  father’s  estate : that  his 
father  told  him  about  a year  before  his  death  “it”  would 
come  out  of  the  estate  : that  he  gave  Henry  no  authority  to 
settle  his  (plaintiff’s)  account  with  his  father  or  to  get  the 
note.  He  never  asked  his  father  from  1818  to  1852  for  the 
money,  and  the  father  never  offered  to  pay  it,  nor  did  he  ask 
his  father  for  it,  or  for  security  for  it. 

The  signature  to  the  note  is  however  distinctly  proved ; so 
is  the  fact  of  the  testator  giving  it  to  Henry,  and  the  con- 
sideration for  it  as  stated  and  admitted  by  the  testator 
when  he  gave  it,  and  no  attempt  is  made  to  impeach  the 
character  of  the  witnesses  who  state  these  facts.  The  only 
thing  apparently  strange  about  their  conduct  is,  that  they 
should  have  kept  the  transaction  a secret  without  being- 
asked  so  to  do,  as  far  as  appears,  and  without  perceptible 
motive,  though  one  of  them  at  least  was  occasionally  in  com- 
munication with  the  plaintiff,  and  one  of  them  his  own  son. 

On  the  defence  it  is  urged  that  the  testator’s  other  sons 
worked  for  him  as  well  as  the  plaintiff  and  some  of  them 
after  they  came  of  age,  and  that  they  neither  charged  nor 
were  paid  for  their  labour : that  the  plaintiff  never  made  a 
claim  during  all  the  years  from  1818  till  his  father’s  death, 
never  asked  to  be  paid,  and  never  heard  of  this  note  till 
about  two  year’s  after  his  father’s  death,  and  then  only  when 
Henry,  who  had  it,  quarrelled  with  his  co-executor.  The 
father  must  have  been  upwards  of  eighty  when  this  note 
bears  date.  He  made  his  will  in  March,  1847,  and  after  a 
life  estate  to  his  wife,  directs  a division  of  his  real  and  per- 
sonal property  among  his  children,  whom  he  names;  and  he 
names  the  plaintiff  among  them,  not  making  the  slightest 
allusion  to  this  long  standing  debt,  if  he  thought  he  owed  it. 
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The  case  was  left  to  the  jury  as  one  for  them,  and  no 
complaint  or  exception  was  made  or  taken  to  the  charge  of 
the  learned  judge,  either  at  the  trial  or  in  argument  before 
us,  on  the  part  of  the  plaintiff.  We  think  the  peculiar  cir- 
cumstances are  such  that  the  verdict  rendered  should  not  be 
disturbed  by  us.  Had  it  been  the  other  way,  we  should  not, 
as  at  present  advised,  have  interfered  with  it.  The  plaintiff, 
who  for  between  thirty  and  forty  years  abstained  from  set- 
ting up  any  claim  for  his  work,  ought  not  to  feel  surprised  at 
finding  the  opinion  of  a jury  against  him,  now  that  he  seeks 
to  recover  on  a note  for  which  there  was  no  other  considera- 
tion. 

We  think  the  rule  should  be  discharged. 

Rule  discharged. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar : — Peter  Cameron,  Robert  Swanton  Appelbe, 
Hugh  McMahon,  William  Purvis  Rochfort  Street, 
George  Martin  Rae,  Daniel  Black  Chisholm,  John 
Henry  Ansley,  Austin  Cooper  Chadwick,  Alexander 
Finkle,  Patrick  Joseph  Buckley,  Charles  William 
Paterson,  John  Douglas,  Thomas  Wells,  Thomas  Clegg, 
Abraham  William  Lauder,  Samuel  Shaw  Lazier,  James 
Henry  Simpson,  David  Glass,  Julius  Poussett  Bucke. 


TRINITY  TERM,  28  VICTORIA,  1864.  (a) 

{August  22nd  to  September  3rd.) 


Present  : 

The  Hon.  William  Henry  Draper,  C.B.,  C.J. 
“ “ John  Hawkins  Hagarty,  J. 

“ “ Joseph  Curran  Morrison,  J. 


Clark  v.  Stevenson. 

Proof  of  deed  v hen  defendant  is  a subscribing  witness. 

In  an  action  of  dower  the  tenant  relied  upon  a release  by  the  demandant 
and  her  husband  to  C.,  from  whom  the  tenant  had  afterwards  purchased 
the  land.  This  release  was  executed  by  the  demandant  by  mark,  her 
name  being  written  by  some  one  else,  and  the  tenant  was  the  only  subscrib- 
ing witness.  Held,  that  proof  of  the  tenant’s  signature  was  not  rendered 
admissible  to  prove  the  deed  by  the  fact  of  his  being  a party  to  the 
record  ; and  that,  as  he  could  not  be  examined  on  his  own  behalf,  and 
offered  no  other  evidence  that  the  demandant  executed  the  release,  the 
demandant  must  succeed.  Hagarty , J..,  dissenting. 

Dower  of  the  east  half  of  lot  No.  88,  in  the  fourth  conces- 
sion of  King. 

Plea,  that  on  the  21st  of  August,  1837,  Francis  Clark, 
as  whose  widow  the  demandant  is  claiming,  conveyed  the 
said  lands  in  fee  simple  to  one  Thomas  Clark,  and  thereafter, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the 
23rd  of  April,  1850,  the  demandant,  during  the  lifetime  of 
Francis  Clark,  by  deed  jointly  executed  by  herself  and  the 
said  Francis  Clark,  and  with  the  privity,  consent  and  appro- 
bation of  the  said  Francis  Clark,  released  all  her  right  to 
dower  in  the  said  lands  to  the  said  Thomas  Clark,  pursuant 
to  the  statute  ; and  thereafter  the  said  Thomas  Clark  con- 
veyed the  said  lands  to  the  tenant  in  fee.  Issue. 

The  trial  took  place  at  the  assizes  for  York  and  Peel,  in 
January,  1864,  before  Hagarty,  J. 

(a)  Mr.  Justice  Morrison  sat  during  this  term  in  the  Practice  Court. 
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The  tenant  began,  and  proved  by  the  evidence  of  a 
subscribing  witness  the  execution  of  a deed  purporting  to 
be  between  Francis  Clark,  of  one  part,  and  Thomas 
Clark,  of  the  other  part,  and  dated  the  21st  of  August, 
1887,  whereby  Francis,  in  consideration  of  i670,  conveyed 
to  Thomas  the  land  mentioned  in  the  declaration,  haben- 
dum in  fee.  Between  the  signature  and  seals  of  these  two 

her 

parties  was  written,  Martha  X Clark,  and  opposite  to  this 

mark 

was  a seal.  The  subscribing  witness  knew  nothing  of  this 
signing  and  sealing. 

On  the  back  of  this  deed  was  written  a certificate  of 
Eli  Gorham  and  J.  L.  Bogart,  two  justices  of  the  peace,  in 
substance  and  effect  complying  with  the  statute  of  Upper 
Canada,  8 W.  IV.,  ch.  9,  and  dated  2nd  March,  1850.  Mr. 
Gorham  gave  evidence  that  he  was  then  a J.  P.  : that 
Martha  Clark  came  before  him,  and  “ barred  her  dower.” 
He  had  a recollection,  not  a clear  one,  of  her  coming  to  his 
house  to  bar  her  dower.  He  knew  her  husband  well.  He 
said  he  would  not  have  signed  the  certificate,  unless  he 
had  seen  she  had  executed  the  deed.  The  other  justice 
said  that  he  also  signed  the  certificate,  and  remembered  Mr. 
Gorham  questioning  Mrs.  Clark  as  to  her  perfect  willingness, 
and  his  telling  her  husband  to  go  out.  He  did  not  know  her 
before  seeing  her  on  that  occasion,  but  he  was  told  she  was 
Mrs.  Clark,  and  he  said  he  would  not  have  certified  unless 
he  had  seen  her  sign. 

Thomas  Clark  was  also  examined,  and  swore  that  he  paid 
the  demandant  $10  for  barring  her  dower,  and  that  he  saw 
her  4 4 sign  her  name  ” to  this  deed : that  he  afterwards  was 
told  this  was  insufficient,  and  he  got  a deed  of  release  of  the 
dower  prepared  and  sent  to  the  tenant  to  get  her  to  execute 
it,  giving  him  a note  for  either  $40  or  $50  to  deliver  to  her 
if  she  required  it.  The  tenant  then  occupied  the  land 
as  tenant  to  him  (Thomas  Clark)  and  afterwards  pur- 
chased the  land  from  him,  which  purchase  was  admitted. 

A deed  poll  was  then  shewn  to  the  witness,  dated  23rd 
April,  1850.  The  tenant  was  the  only  subscribing 
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witness  to  its  execution.  It  purported  on  the  face  of  it  to 
he  executed  by  Francis  Clark  and  the  demandant,  executing 
by  her  mark,  and  set  forth  that  Martha  Clark,  of,  &c.,  wife 
of  Francis  Clark,  of,  &c.,  in  consideration  of  five  shillings 
paid  by  Thomas  Clark,  with  the  privity,  full  approbation 
and  consent  of  her  husband,  testified  by  his  being  a party 
to  the  deed,  and  remised,  &c.,  containing  apt  and  sufficient 
words  for  the  release  of  dower  in  the  lands  mentioned  in  the 
declaration.  In  witness  whereof,  “we,  the  said  Martha 
Clark  and  Francis  Clark,  have  hereunto  set  our  hands  and 
seals,”  &c. 

The  hand-writing  of  the  tenant  as  subscribing  witness  to 
this  deed  was  proved,  and  so  was  that  of  Francis  Clark,  and 
evidence  was  given  that  the  demandant  had  admitted  on 
several  occasions  that  she  had  signed  away  her  dower. 
The  tenant  was  tendered  as  a witness  on  his  own  behalf, 
but  the  learned  judge  rejected  him,  and  admitted  the  deed 
on  the  foregoing  evidence. 

For  the  plaintiff  it  was  objected  that  the  deed  of  1887 
contained  no  release  of  dower,  and  the  demandant  was  not 
named  in  it  as  a party : that  the  deed  poll  of  1850  was  not 
proved,  and  if  it  were,  that  it  was  not  a deed  of  the  land, 
and  that  the  demandant’s  husband  was  no  party  to  it. 

The  learned  judge  ruled  that  a primd  facie  case  of  release 
was  established,  and  the  jury  found  for  the  tenant. 

In  Easter  Term  McCarthy  obtained  a rule  calling  on  the 
tenant  to  shew  cause  why  a new  trial  should  not  be  granted, 
for  misdirection  and  the  reception  of  improper  evidence, 
contending  that  proof  of  the  tenant’s  signature  as  a sub- 
scribing witness  to  the  deed  poll  was  not  legally  admissible. 

McMichael  shewed  cause. 

The  authorities  cited  are  referred  to  in  the  judgments. 

Draper,  C.J. — I do  not  perceive  the  object  of  the  defen- 
dant in  putting  in  evidence  the  deed  of  the  21st  of  August, 
1887.  As  far  as  the  statements  of  the  witnesses  go,  it 
would  seem  that  at  the  time  the  demandant  was  examined 
by  the  two  justices  and  they  endorsed  the  certificate — that 
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is,  on  the  2nd  of  March,  1850 — she  for  the  first  time  signed 
and  sealed  that  deed,  in  which  she  was  not  named  as  a party, 
and  in  which  there  is  no  release  of  her  dower  stated.  The 
plea  does  not  set  up  this  deed  or  rely  on  it  as  a defence. 
Had  she  been  a party  to  it,  though  she  had  in  the  body  of 
it  released  or  conveyed  nothing,  it  would  have  been  neces- 
sary to  consider  whether,  on  the  principle  contained  in  Dent 
v.  Clayton,  (10  Jur.  N.  S.  671,)  it  would  not  have  operated 
to  bar  her. 

The  plea  relies  upon  the  deed  of  the  28rd  of  April,  1850, 
and  it  is  not  disputed  that  the  language  of  the  deed  itself 
is  sufficient  to  release  the  dower,  if  its  execution  was  legally 
proved,  and  if  the  execution  by  the  husband,  when  he  con- 
veys no  estate  and  parts  with  no  interest,  is  sufficient  to 
make  it  a conveyance  within  the  statute. 

The  first  question  therefore  is,  whether  proof  of  the  sig- 
nature of  the  defendant  was  legally  admissible,  and  being 
admitted  was  sufficient  evidence  of  the  execution  of  the  deed 
of  the  23rd  April,  1850. 

If  before  the  law  of  evidence  was  changed  in  England  so 
as  to  enable  parties  to  the  cause  to  be  witnesses  and  give 
evidence  in  their  own  behalf,  proof  of  the  defendant’s  signa- 
ture would  have  been  admissible  under  such  circumstances, 
then  the  evidence  was  properly  received ; for,  though  our 
law  permits  the  plaintiff  to  call  the  defendant  as  a witness, 
and  vice  versa , it  does  not  permit  a party  to  offer  himself  as 
a witness  to  prove  his  own  case. 

The  fact  to  be  proved  is  that  Martha  Clark  executed  the 
deed.  On  the  face  of  it  appears  to  have  been  executed  by 
an  illiterate  person,  who  only  makes  a mark,  the  name  being 
written  by  some  one  else.  There  is  only  one  subscribing 
witness  to  attest  the  execution,  and  he  is  the  defendant. 

The  general  rule  of  law  undoubtedly  was,  that  where  an 
instrument  is  attested  by  a subscribing  witness,  such  witness 
ought  to  be  produced  at  the  trial  to  prove  it.  Lord  Ellen- 
borough  says  that  this  rule  is  “as  fixed,  formal,  and  univer- 
sal as  any  that  can  be  stated  in  a court  of  justice” — The 
King  v.  Inhabitants  of  Harringworth,  (4  M.  & S.  354.)  The 
Common  Law  Procedure  Act  has,  however,  declared  that 


CLARK  V.  STEVENSON. 


529 


“ it  shall  not  be  necessary  to  prove  by  the  attesting  witness 
any  instrument  to  the  validity  of  which  attestation  is  not 
requisite,  and  such  instrument  may  be  proved  by  admission, 
or  otherwise,  as  if  there  had  been  no  attesting  witness 
thereto.” — Sec.  212. 

In  this  case,  however,  the  demandant  has  signed  the  deed 
by  merely  making  her  mark.  The  ordinary  mode  of  proof 
by  proving  her  handwriting  cannot  be  resorted  to. 

The  defendant  is  not  a competent  witness  on  his  own 
behalf  under  our  evidence  act.  His  disqualification  arises 
from  the  fact  that  he  is  a party  to  the  suit  individually 
named  in  the  record. 

Where  (1)  a subscribing  witness  was  interested  at  the  time 
of  the  execution,  and  also  at  the  time  of  the  trial,  proof  of 
his  handwriting  will  not  be  sufficient  to  establish  the  fact  of 
execution — (Swire  v.  Bell,  5 T.  B.  871.)  But  (2)  if  the 
subscribing  witness  be  dead — (Whitelocke  v.  Musgrove,  1 
Cr.  & M.  511 ; Anon.  12  Mod.  607 ;)  or  (8)  has  become  in- 
sane— (Currie  v.  Child,  3 Camp.  282 ;)  or  (4)  infamous  or 
blind,  (Pedler  v.  Paige,  1 Moo.  and  Bob.  258  ;)  or  (5)  is 
domiciled  in  a foreign  country — (Coghlan  v.  Williamson, 
Doug.  93 ;)  or  (6)  out  of  the  jurisdiction  of  the  court  at  the 
time  of  the  trial,  (Prince  v.  Blackburn,  2 East,  250  ;)  or  (7) 
cannot  be  found  after  reasonable  enquiry — (Burt  v.  Walker) 
4 B.  & Al.  297,)  proof  of  his  handwriting  will  be  sufficient. 

There  is  still  the  case  where  the  witness  was  disinterested 
at  the  time  he  attested  the  execution,  but  has  acquired  an 
interest  afterwards. 

This  also  has,  I believe,  always  been  treated  as  a further 
exception  to  the  original  rule,  that  the  subscribing  witness 
must  be  produced,  and  the  following  instances  of  this  excep- 
tion are  to  be  found  in  the  books  : — where  the  witness  has 
been  appointed  executor  or  administrator  to  the  person  who 
at  the  time  of  his  death  owned  the  instrument — (Goss  v. 
Tracy,  1 P.  Wms.  287,  Godfrey  v.  Norris,  1 Str.  34 ;)  or 
has  married  the  person  owning  the  instrument — (Buckley  v. 
Smith,  2 Esp.  697.)  And  in  Hovill  v.  Stephenson,  (5 
Bing.  493,)  it  seems  to  have  been  held  that  the  same 
principle  extends  to  cases  where  the  witness  has  entered 
34  vol.  xxiii. 
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into  a general  partnership  with  the  owner  of  the  instru- 
ment. But"  that  case  expressly  decided  that  where  the 
subscribing  witness,  who  was  disinterested  when  the  instru- 
ment was  executed,  acquired  an  interest  in  it  subsequently, 
evidence  of  his  handwriting  was  inadmissible.  He  had 
acquired  an  interest  from  the  plaintiff  in  the  profits  of  the 
charter-party,  the  execution  of  which  he  had  witnessed,  and 
though  not  a plaintiff  he  was  rejected  on  the  score  of  interest 
in  the  suit,  when  tendered  as  a witness,  and  evidence  of  his 
handwriting  was  also  rejected,  and  the  plaintiff  was  non- 
suited, and  the  nonsuit  was  upheld. 

The  judgment  in  that  case  contains  one  passage  which 
seems  to  me  decisive  of  this  case  : — “ It  would  be  a hard 
thing,  if  the  law  were  to  say  that  a man  should  not  become 
an  executor  or  administrator,  or  accept  a beneficial  partner- 
ship, without  giving  up  debts  due  to  the  estates  in  which  he 
has  acquired  an  interest.  But  in  the  present  case  the  wit- 
ness has  only  obtained  an  interest  in  the  contract  which 
he  was  to  prove,  and  that  interest  he  derived  immediately 
from  the  plaintiff,  who  proposed  to  call  him.  The  plaintiff 
cannot  complain  that  his  witness  is  disqualified,  when  he 
himself  has  been  the  cause  of  the  disqualification.” 

Here  the  defendant  has  purchased  a lot  of  land,  being  the 
sole  subscribing  witness  to  the  execution  of  an  instrument 
which  discharges  that  estate  from  an  incumbrance  to  which 
at  the  date  it  was  contingently  liable.  He  could  scarce 
have  forgotten  that  fact,  for  it  took  place  only  a short  time 
before  he  made  the  purchase,  and  he  must  be  taken  to  have 
known  that  he  could  not  give  testimony  in  his  own  favour. 
If  the  estate  had  devolved  upon  him  by  inheritance,  it 
would  have  been  different ; but  here  the  act  was  his  own, 
and  he  did  it,  as  observed,  with  notice. 

It  may  be  easy  to  suggest  hypothetical  cases  of  hardship 
to  arise,  if  the  law  be  as  I think  it  is ; but,  on  the  other 
hand,  look  at  the  facts  which  are  really  established,  and 
observe  for  what  the  defendant  contends.  He  is  endeavouring 
to  defeat  a claim  for  dower,  perfectly  well  founded  a priori, 
by  proving  that  the  dowress  has  released  her  right.  The 
onus  probandi  is  wholly  upon  him.  He  produces  a deed 
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purporting  to  be  executed  by  her,  her  name  however  being 
written  by  some  one  else,  but  a cross  said  to  be  made  by  her 
being  the  substitute  for  her  own  signature.  If  there  could 
be  one  case  stronger  than  another  requiring  proof  of  the 
identity  of  the  person  who  made  her  mark,  it  would  seem  to 
be  this,  for  the  defendant  himself  is  the  sole  subscribing 
witness,  and  being  a party  individually  named  in  the  record 
he  cannot  be  examined  in  support  of  his  own  case.  He 
claims  that  this  disability  enables  him  to  prove  this  deed 
by  proving  his  own  signature  as  witness  to  it ; in  other 
words,  to  defeat  her  claim  for  his  own  exclusive  benefit  by 
proving  his  own  handwriting — a proof  that  is  or  may  be 
given  by  an  entire  stranger  to  the  whole  transaction. 

If  the  law  be  as  he  contends,  then,  though  this  deed  was 
fabricated  after  the  commencement  of  the  suit,  though  dated 
long  before,  the  proof  would  be  equally  admissible,  equally 
effective  against  the  claim  for  dower;  and  though  the 
absence  of  the  demandant’s  handwriting  deprives  the  defen- 
dant of  that  mode  of  supporting  his  case,  it  equally  deprives 
the  demandant  of  that  safeguard  against  a fabricated  deed. 
In  the  exceptions  to  the  general  rule  noted  in  the  judgment 
in  Hovill  v.  Stephenson,  it  is  observable  that  the  rejection 
of  proof  of  the  handwriting  would  affect  other  interests  than 
those  of  the  party  who  was  the  subscribing  witness.  In  the 
case  of  an  executor  or  administrator  the  estate  itself  might 
be  diminished  to  the  prejudice  of  creditors  or  legatees.  In 
the  case  of  marriage,  the  interests  of  the  wife  or  those  to 
claim  through  her  might  be  affected ; and  in  the  case  of  a 
partnership  the  interests  of  the  other  partners.  But  here 
the  difficulty  extends  no  farther  than  the  defendant  himself ; 
it  is  confined  to  the  proof  of  this  one  instrument,  and  affects 
only  the  estate  he  has  purchased  during  the  life  of  the 
dowress.  And  he  has  the  right  to  call  her  as  a witness, 
though  being  illiterate,  she  may  be  unable  to  identify  the 
deed,  and  therefore  her  evidence  would  not  go  far  enough 
to  sustain  the  plea  as  framed. 

On  the  whole,  I cannot  resist  the  conclusion  that  there 
must  be  a new  trial  without  costs.  The  claim  for  dower 
may  be  altogether  unconscientious  and  unjust.  The  case  as 
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presented  tends  to  that  conclusion,  but  the  plea  has  not,  in 
my  opinion,  been  proved  by  evidence  legally  sufficient  for 
that  purpose.  If  there  be  other  proof  of  a release — proof, 
for  instance,  admissible  within  the  principle  of  Slatterie  v. 
Pooley,  (6  M.  & W.  664) — and  the  pleadings  be  framed  to 
meet  it,  the  defendant  may  succeed  on  another  occasion. 

Hagarty,  J. — In  answer  to  a claim  of  dower  the  defen- 
dant offers  in  evidence  a deed  of  release  of  dower,  purporting 
to  be  executed  by  the  demandant  and  her  husband  to  the 
then  tenant  of  the  freehold,  from  whom  defendant  subse- 
quently purchased  the  land. 

The  defendant  is  the  only  subscribing  witness.  The 
handwriting  of  the  husband  is  proved.  The  wife  is  a marks- 
woman.  The  plaintiff  refuses  to  allow  defendant  to  be  ex- 
amined as  a witness.  Proof  is  then  tendered  and  admitted 
of  the  handwriting  of  defendant  as  the  subscribing  witness. 
The  question  is,  does  this  primd  facie  prove  the  deed  of 
release,  or  is  it  admissible  on  any  ground  ? 

Since  the  act  of  14  & 15  Vic.,  ch.  66,  allowing  parties  to 
the  suit  to  be  competent  witnesses,  nothing  can  be  found  on 
this  rarely  occurring  point.  The  text  books  say  very  little 
on  the  subject,  beyond  referring  to  the  few  cases  bearing 
upon  it. 

The  first  edition  of  Taylor  on  Evidence,  1848,  p.  336, 
when  the  law  in  England  was  as  it  still  is  with  us,  cites 
Lord  Hardwicke's  language  in  Glynn  v.  Bank  of  England, 
(2  Ves.  Senr.  42.)  “In  courts  of  law,  if  a subscribing  wit- 
ness to  a bond  happens  to  be  afterwards  representative  of 
the  obligee,  and  is  forced  to  bring  an  action,  you  can  never 
examine  the  plaintiff  there ; but  the  rule  is  to  suffer  his  hand 
to  be  proved,  in  like  manner  as  if  he  had  been  dead.” 

Swire  v.  Bell,  (5  T.  R.  371,)  was  a case  where  the  witness 
whose  writing  was  sought  to  be  proved  was  actually  interested 
at  the  time  of  the  attestation.  There  Lord  Kenyon  said  that 
the  witness,  “being  interested  as  well  at  the  time  of  his 
attestation  as  at  the  trial,  could  neither  be  examined  him- 
self, nor  would  proof  of  his  handwriting  be  sufficient; 
and  that  it  was  not  like  the  case  of  a subscribing  witness 
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being  afterwards  appointed  executor  to  the  obligee,  in  which 
case  proof  of  his  handwriting  might  be  given. 

In  Godfrey  v.  Norris,  (1  Str.  84,)  plaintiff  was  adminis- 
trator of  the  obligee  and  the  subscribing  witness.  It  was 
objected,  “that  it  was  the  fault  of  the  plaintiff  to  bring 
himself  under  this  incapacity ; he  might  have  let  another 
person  have  taken  out  administration  for  his  use,  or  admin- 
istration quoad  this  bond  only.”  But  Parker , C.J.,  said, 
“ this  was  good  evidence  ; and  he  likened  it  to  the  case  of 
a will,  where  the  witness  afterwards  happened  to  be  a 
devisee  under  the  will,  in  which  case,  if  there  be  no  other 
witness,  proof  of  the  hand  is  allowed.” 

In  Cunliffe  v.  Sefton,  (2  East,  188,)  the  suit  was  on  a 
bond  of  defendant  to  plaintiff’s  intestate.  It  was  witnessed 
by  one  Bate  and  by  Alice  Houghton,  administratrix  and  co- 
plaintiff. Bate  could  not  be  found  nor  his  writing  proved, 
and  it  was  offered  to  prove  her  handwriting.  The  judge 
thought  the  enquiry  after  Bate  insufficient  to  let  in  other 
evidence,  and  nonsuited  with  leave  to  move.  In  term, 
Lawrence , J.,  says,  “ The  only  question  now  is  on  that  part 
of  the  report  of  the  learned  judge  which  states  that  he  was 
not  satisfied  that  sufficient  enquiry  had  been  made  after 
Bate,  in  order  to  let  in  the  proof  of  the  handwriting  of  the 
other  witness,  who  has  since  become  one  of  the  parties 
interested.”  After  other  remarks  he  says,  “ It  does  seem 
that  they  have  done  every  thing  that  could  be  expected  of 
them,  and  if  so,  I think  they  ought  to  have  been  let  into 
the  secondary  evidence  offered.” 

The  plaintiffs  had  also  offered  to  prove  acknowledgment 
of  the  debt  by  defendants,  which  was  also  rejected. 

In  Buckley  v.  Smith,  (2  Esp.  697,)  the  plaintiff  had  mar- 
ried the  witness  to  a promissory  note,  and  at  the  trial  was 
allowed  by  Lord  Kenyon  to  prove  her  handwriting. 

Goss  v.  Tracy  shews  the  case  of  a subscribing  witness 
afterwards  appointed  executor,  and  his  writing  was  allowed 
to  be  proved.  See  also  Haws  v.  Hand,  (2  Atk.  615.) 

Jones  v.  Mason,  (2  Str.  838,)  is  where  the  witness  after- 
wards becomes  infamous,  and  his  writing  is  provable. 

In  Roscoe  on  Evidence,  8th  Ed.  1851,  104,  (after 
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noticing  the  doctrine  of  Swire  v.  Bell,  where  the  witness 
was  interested  both  at  the  attestation  and  trial,)  it  is  said, 
“ where  the  witness  has  become  interested  after  the  attes- 
tation a distinction  is  to  be  observed  ; in  general,  proof  of 
the  handwriting  of  the  witness  will  be  admitted;  as  where 
the  witness  becomes  interested  as  administrator  and 
plaintiff  on  the  record,  or  by  marriage  with  one  of  the 
parties.” 

In  Phillips  and  Amos  on  Evidence  8th  ed.,  p.  657,  the 
rale  is  given  thus  : — u The  rule  is,  that  if  a subscribing 
witness  to  an  instrument  be  interested  therein  both  at  the 
time  of  the  attestation  and  at  the  trial,  he  cannot  be  ex- 
amined as  a witness  to  prove  the  execution,  nor  is  proof  of 
his  handwriting  sufficient  for  that  purpose.” 

The  chief  case  on  the  subject,  Hovill  v.  Stephenson,  as  I 
read  it,  confirms  the  view  I have  taken. 

The  plaintiff,  who  sued  on  the  charter-party,  expressly 
gave  the  subscribing  witness  a share  in  the  profits  of  the 
adventure.  The  witness  was  called,  refused  to  release  his 
interest,  and  was  rejected,  and  proof  of  his  handwriting- 
refused.  Best , C.J.,  says,  “ The  handwriting  of  a subscrib- 
ing witness  who  has  been  appointed  an  executor  or  admin- 
istrator, or  has  married  the  person  to  whom  the  instrument 
was  given,  has  been  allowed  to  be  proved.  We  do  not 
dispute  the  authority  of  any  of  those  decisions.  On  the 
contrary,  we  should  be  disposed  to  extend  the  principle 
established  by  them  to  the  case  of  a man  entering  into  a 
partnership,  and  becoming  interested  in  instruments  by 
acquiring  a share  in  the  credits,  and  taking  upon  himself 
the  responsibilities  of  the  firm  of  which  he  became  a member. 
Necessity  requires  that  in  all  these  cases  such  evidence 
should  be  received,  as  otherwise  parties  must  lose  the  rights 
secured  by  the  instruments  attested,  or  forego  accepting  of 
situations  most  important  to  their  welfare.  It  would  be  a 
hard  thing,  if  the  law  were  to  say  a man  should  not  become 
an  executor  or  administrator,  or  accept  a beneficial  part- 
nership, without  giving  up  debts  due  to  the  estate  in  which 
he  has  acquired  an  interest.”  . 

I see  a well-defined  difference  between  the  witness  there 
and  here. 
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A party  to  a contract  with  another  voluntarily  gives  an 
interest  in  the  adventure  to  the  witness,  who  then  substan- 
tially, though  not  nominally,  becomes  a plaintiff  in  the  suit. 
It  would  be  much  the  same  as  if  the  subscribing  witness  to 
a bill  or  note  afterwards  bought  it  and  sued  in  his  own  name, 
and  then  desired  to  prove  it  by  proof  of  his  own  signature 
merely. 

The  case  before  us,  of  the  witness  to  a release  of  dower 
afterwards  buying  the  estate,  seems  very  different,  and 
seems  to  me  clearly  to  fall  within  Chief  Justice  Best’s  excep- 
tions quoted  above. 

If  in  this  case  defendant  had,  after  witnessing  the  release 
of  dower,  entered  into  partnership  with  the  preceding 
owner,  Thomas  Clark,  in  a milling  or  other  business,  the 
land  being  made  by  the  articles  partnership  property,  it 
seems  to  me  he  would  at  once  come  within  the  words  o 
Chief  Justice  Best.  He  would  emphatically  “ enter  into  a 
partnership,  and  become  interested  in  instruments  by 
acquiring  a share  in  the  credits  and  taking  upon  himself 
the  responsibilities  of  the  firm.” 

If  the  estate  here  had  come  to  defendant,  Stevenson,  by 
descent,  I think  he  would  clearly  come  within  the  recognised 
exceptions.  I am  unable  to  see  why  he  should  stand  in  a 
worse  position  even  as  a voluntary  purchaser  of  the  estate 
than  the  equally  voluntary  executor  or  administrator,  either 
of  whom  may  be  as  directly,  and  probably  to  a much  greater 
extent,  interested  in  the  collection  of  the  money  due  on  the 
instrument  he  witnessed,  as  the  owrner  of  the  estate  defend- 
ing a claim  to  some  interest  therein. 

The  doctrine  contended  for  would  exclude  proof  of  the 
writing  of  a witness  to  a grant  of  some  trifling  right  of  way  or 
small  easement  in  an  estate  he  afterwards  purchased,  while  it 
would  permit  it  to  a plaintiff,  executor  and  residuary  lega- 
tee, who  had  witnessed  a bond  of  £10,000  to  his  testator. 

If  the  release  of  dower  had  been  to  a female  owner  of 
the  estate,  and  the  subscribing  witness  afterwards  married 
her,  could  his  handwriting  be  proved  in  a suit  brought  by 
the  dowress  ? I think  it  certainly  could  on  the  cases  cited, 
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and  I am  unable  to  see  any  tangible  distinction  between 
such  a case  and  that  before  us. 

At  the  time  of  the  attestation  the  witness  was  under  no 
disability,  which  distinguishes  it  from  the  law  deduced  from 
Swire  v.  Bell. 

I readily  admit  that  a document  so  witnessed  invites  the 
gravest  scrutiny,  and  that  fraud  might  be  readily  suspected. 
But  fraud  could  as  readily  be  encouraged  by  permitting 
proof  of  handwriting  of  witnesses  merely  because  they 
resided  abroad,  and  thus  exempting  them  from  bross- 
examination. 

We  have  also  to  consider  the  state  of  the  law  in  1829, 
when  Best,  C.J.,  decided  Hovill  v.  Stephenson.  He  says, 
“ Considering  the  interest  of  parties,  and  that  which  is  of 
still  more  importance,  the  interests  of  the  public  and 
religion,  which  require  that  every  possible  means  should  be 
used  to  prevent  false  evidence,  the  law  cannot  be  too  strict 
in  excluding  the  testimony  of  interested  witnesses.”  At 
that  period  not  even  the  partial  operation  of  Lord  Denman's 
act  had  relaxed  the  rule  as  to  interested  witnesses — that 
strangling  process  so  sternly  applied  to  truth  during  the 
centuries  when  “ the  interests  of  the  public  and  of  religion  ” 
were  supposed  to  require  such  protection. 

I can  find  no  case  going  the  length  contended  for  by  the 
plaintiff,  and  in  its  absence  I feel  reluctant  to  concur  in 
establishing  a new  precedent  for  the  exclusion  of  testimony. 

The  main  objection  rests,  as  I understand,  on  the  ground 
that  the  alleged  witness  by  purchasing  the  property  volun- 
tarily, as  it  were,  disqualifies  himself,  as  the  plaintiff  in  the 
charter-party,  of  his  own  act  associated  the  subscribing 
witness  with  him  in  the  profits  of  the  adventure. 

But  we  have  seen  that  a subscribing  witness  may  take 
out  administration  to  an  intestate  estate,  (a  purely  voluntary 
act  on  his  part,)  bring  an  action,  and  be  allowed  to  have 
his  handwriting  proved. 

If  the  witness  in  Hovill  v.  Stephenson,  after  the  death  of 
the  man  who  had  entered  into  the  charter-party  had  adminis- 
tered to  his  estate,  and  sued  on  the  instrument,  I can  hardly 
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see  how,  by  the  logic  of  the  decided  cases,  proof  of  his 
handwriting  could  be  rejected. 

It  must  be  always  borne  in  mind  that  these  observations 
only  apply  to  the  admissibility  of  the  evidence,  not  to  its 
sufficiency.  The  proper  proof  would  be  by  the  subscribing 
witness  (our  statute  permitting  in  certain  cases  proof  of  the 
writing  of  the  grantor.)  This  primary  proof  failing,  then 
secondary  evidence  is  resorted  to ; as  Lawrence , J.,  said  in 
Cunliffe  v.  Sefton,  it  was  for  the  judge  to  say  whether  suffici- 
ent effort  had  been  made  to  find  the  subscribing  witness, 
“ in  order  to  let  in  proof  of  the  handwriting  of  the  other 
witness,  who  has  since  become  one  of  the  parties  interested.” 

I think  the  proof  was  admissible,  and  that  it  was  pro- 
perly allowed  as  secondary  evidence. 

Morrison,  J.,  concurred  with  the  Chief  Justice. 

Buie  absolute,  Hagarty,  J.,  dissenting. 


In  the  matter  of  Arbitration  between  The  Corporation 
of  the  County  of  Waterloo  and  The  Corporation  of 
the  County  of  Brant. 

Road  between  counties — C.  S.  U.  C.,  ch.  54,  sec.  327 — Unopened  allowance — 
Ineffectual  award. 

Qucere,  whether  an  allowance  for  road  lying  between  two  counties,  but  not 
opened,  is  within  sec.  327  of  Consol.  Stat.  U.  C.,  ch.  54. 

The  point  was  not  decided,  for  the  award  made,  as  to  the  duties  and  liabili- 
ties of  each  county  with  regard  to  opening  and  making  such  road,  direc- 
ted only  that  it  should  be  completed  by  the  two  corporations  by  a certain 
day,  with  all  necessary  bridges  and  culverts,  and  that  each  county  should 
expend  a specified  sum  ; — and,  assuming  the  act  to  apply,  the  court  set 
aside  such  award  as  insufficient. 

In  Hilary  Term,  JVJ.  C.  Cameron,  Q.C.,  obtained  a rule 
in  the  following  terms : — Upon  reading  the  notes  of  evidence 
taken  before  the  arbitrators,  the  award,  the  by-laws,  affida- 
vits and  papers  filed,  it  is  ordered  that  the  corporation  of  the 
County  of  Waterloo  do  shew  cause  why  the  award  made 
should  not  be  set  aside  on  the  following  grounds: — 1.  That 
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the  arbitrators  had  no  jurisdiction  over  the  question  in  dis- 
pute between  the  two  corporations,  an  unopened  road  allow- 
ance not  being  a road  within  the  meaning  of  section  327  of 
the  act  respecting  the  municipal  institutions  of  Upper 
Canada ; and  because  by  the  award  the  construction  of 
bridges  is  ordered,  and  the  road  is  required  to  be  opened  by 
the  2nd  of  November,  1864. 

2.  That  the  award  is  uncertain,  and  does  not  determine  or 
define  the  duties  or  liabilities  of  the  respective  corporations, 
in  this,  that  it  simply  awards  that  the  road  allowance 
shall  be  opened  up  into  a practicable  road,  without  deter- 
mining what  a practicable  road  is,  and  does  not  fix  the 
grades,  width  or  slopes,  and  does  not  determine,  in  the 
event  of  $600  being  insufficient  for  the  purpose,  by  whom 
or  in  what  proportion  the  balance  shall  be  defrayed.  The 
said  award  also  omits  to  determine  by  or  under  the 
authority  of  which  council  the  work  is  to  be  performed. 

3.  That  upon  the  merits  the  award  is  unjust  to  the  County 
of  Brant,  as  the  road  in  part  required  to  be  opened  is  of  no 
service  to  the  inhabitants  of  Brant  or  the  inhabitants  of 
Waterloo,  except  in  so  far  as  the  occupants  of  the  lots  in 
front  of  which  the  road  is  to  be  opened  are  concerned, 
and  those  persons  who  may  wish  to  visit  them  ; and  the  evi- 
dence shews  that  a sufficient  road  cannot  be  made  for  $600, 
and  that  it  will  be  necessary  to  deviate  from  the  direct  line 
of  the  allowance  for  road  in  some  places,  and  no  provision 
is  made  for  securing  the  right  of  way ; also,  because  the  road 
is  required  to  be  opened  for  the  convenience  of  the  people  of 
Waterloo,  and  the  county  of  Brant  has  already  furnished  a 
road  in  lieu  of  the  said  allowance  for  road,  and  a bridge 
across  the  Grand  Biver,  at  very  consderable  expense, 
without  the  county  of  Waterloo  contributing  thereto. 

The  by-law  of  the  council  of  the  County  of  Waterloo 
set  out  in  the  award,  upon  which  the  arbitration  in  question 
was  partly  founded,  and  which  by-law  appeared  to  be  the 
first  municipal  action  on  the  subject,  recited  “that  by  reason 
of  the  hereinafter-mentioned  and  described  portion  of  the 
county  of  Waterloo  and  the  county  of  Brant  not  being 
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opened  up  for  travelling  purposes,”  &c.,  and  in  another  part 
of  the  recital  it  was  said  that  the  inhabitants  residing  along 
that  portion  of  the  boundaiy  line  or  original  allowance  for 
road  sustained  great  loss  and  inconvenience  from  the  fact 
of  the  same  “ not  having  been  opened  up  and  rendered 
passable,”  by  reason  whereof,  and  of  their  having  no  outlet 
from  their  farms,  they  were  compelled  to  pass  through  their 
neighbours’  farms  in  order  to  reach  the  public  highways ; and 
further  recited  that  such  “portion  of  the  boundary  line  or 
original  allowance  for  road  between  the  said  counties  should 
be  opened  up  for  travelling  purposes.”  It  enacted,  among 
other  things,  that  the  cost  of  opening  and  making  the  road 
should  not  exceed  $600,  and  that  it  should  be  made  under 
the  joint  direction  and  at  the  joint  expense  of  the  corpora- 
tions of  Waterloo  and  Brant. 

The  award  purported  to  be  made  “ in  respect  of  the  duties 
and  liabilities  of  the  said  corporations  of  Waterloo  and 
Brant,  in  reference  to  opening  up  and  making  the  said 
portion  of  the  county  line  or  original  allowance  for  road,” 
and  directed  that  it  should  on  or  before  the  2nd  day  of 
November  next  “be  opened  up,  made  and  constructed  by  the 
said  corporations  of  Waterloo  and  Brant  into  a practicable 
road,  with  all  necessary  bridges  and  culverts,”  and  that  the 
corporation  of  Waterloo  should  expend  $400,  and  the  cor- 
poration of  Brant  $200,  on  or  before  that  period. 

Freeman , Q.C.,  C.  A.  Miller  with  him,  in  Easter  Term, 
shewed  cause. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

The  right  to  make  the  award  complained  of  depends  on 
the  construction  to  be  placed  on  the  827th  section  of  the 
Municipal  Act : — “ In  case  a road  or  bridge  lies  wholly  or 
partly  between  a county,  town  or  city,  and  an  adjoining 
county,  town  or  city,  the  councils  of  the  municipalities  be- 
tween which  the  road  or  bridge  lies  shall  have  joint  juris- 
diction over  the  same,  although  the  road  or  bridge  may  so 
deviate  as  in  some  places  to  be  wholly  or  in  part  within  one 
county,  town  or  city.” 
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It  appears  from  the  papers  that  the  allowance  for  road 
between  the  counties  has  never  been  opened. 

We  think  this  section  applies  both  to  the  unopened  and 
opened  road.  The  clause  as  to  deviation  is  to  cover  the 
case  of  a travelled  road  varying  for  some  reason  or  other 
from  the  legal  track. 

Section  318  declares  that  all  allowances  for  roads  made 
by  the  Crown  surveyors,  &c.,  shall  be  deemed  “common 
and  public  highways.” 

Section  383  provides  for  the  case  of  a private  person  in 
actual  possession  of  an  original  allowance,  differing  ma- 
terially from  the  former  law. 

Assuming  that  the  award  falls  within  the  statute,  we  find 
that  it  gives  no  direction  as  to  execution  of  the  work,  by 
whom  it  is  to  be  done,  nor  any  thing  to  ensure  its  being 
ever  carried  into  effect.  It  directs  a practicable  road  to  be 
made  by  somebody  for  $600,  and  divides  that  amount  be- 
tween the  two  counties  in  certain  proportions. 

We  think  that  such  an  award  is  simply  illusory,  and  an 
ineffectual  execution  of  their  powers  by  the  arbitrators. 

We  do  not  think  it  would  answer  any  good  purpose  to 
refer  it  back  to  the  arbitrators,  and  confine  ourselves  to 
making  the  rule  absolute  to  set  it  aside. 


Rule  absolute. 
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Connors  v.  Darling. 

Magistrate — Illegal  commitment — Trespass — G.  S%  U.  C.,  ch,,  126. 

The  plaintiff  was  arrested  upon  a warrant  issued  by  defendant,  a magis- 
trate, and  brought  before  him.  Defendant  examined  the  plaintiff,  but 
took  no  evidence,  said  he  could  not  bail,  and  committed  the  plaintiff  to 
gaol  on  a warrant  reciting  that  he  was  charged  before  him  on  the  oath 
of  W.  H.  with  stealing.  The  plaintiff  did  not  ask  to  be  heard  or  to  give 
evidence. 

Held,  that  defendant  was  liable  in  trespass,  for,  assuming  that  the  plain- 
tiff was  properly  brought  before  him,  yet  the  commitment  without  ap- 
pearance of  the  prosecutor,  or  examination  of  any  witness,  or  of  the 
plaintiff  according  to  the  statute,  or  any  legal  confession,  was  an  act 
either  wholly  without  or  in  excess  of  jurisdiction,  and  therefore  within 
the  second  clause  of  Consol.  Stat.,  ch.  126, 

That  section  is  to  be  confined  to  cases  in  which  the  act  hy  which  the  plain- 
tiff is  injured  is  an  act  in  excess  of  jurisdiction  ; but  the  magistrate’s 
protection  depends  not  on  jurisdiction  over  the  subject  matter,  but  over 
the  individual  arrested. 

Appeal  from  the  County  Court  of  the  County  of  Simcoe. 
The  declaration  contained  several  counts,  the  first  in 
trespass  for  imprisoning  the  plaintiff  and  sending  him  to 
gaol,  the  others  in  case  against  defendant  as  a magistrate. 
Plea , not  guilty,  by  statute. 

At  the  trial  notice  of  action  was  proved,  and  also  that  a 
constable  arrested  the  plaintiff  on  a warrant  from  defendant 
(not  put  in,)  and  he  was  brought  before  defendant,  who 
examined  him.  No  evidence  was  taken.  Defendant  said 
he  could  not  take  bail,  and  committed  the  plaintiff  to  gaol 
on  warrant.  The  plaintiff  did  not  ask  to  have  a hearing  or 
to  bring  evidence,  nor  an  investigation  of  the  charge.  The 
warrant  of  commitment  recited  that  the  plaintiff  was 
charged  before  defendant  on  the  oath  of  William  Hall,  for 
stealing  and  “ theftuously  ” carrying  away  a logging  chain, 
found  on  plaintiff ’s  premises,  and  commanded  the  constable 
to  take  the  plaintiff  to  gaol,  and  the  gaolor  to  receive  and 
keep  him  until  delivered  by  due  course  of  law.  On  this  the 
plaintiff  was  sent  to  gaol ; and  an  indictment,  with  verdict 
of  not  guilty  endorsed  at  the  Quarter  Sessions,  was  proved. 

On  objection  taken  that  defendant  acted  within  his  juris- 
diction, the  learned  judge  held  that  trespass  would  not  lie, 
and  that  there  was  no  evidence  of  want  of  reasonable  and 
probable  cause  on  the  other  counts ; and  a nonsuit  was 
entered.  In  the  following  term  a rule  to  set  it  aside  was 
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obtained  in  the  court  below,  and  after  argument  the  follow- 
ing judgment  was  there  given. 

Gowan,  J. — The  evidence  for  the  plaintiff  on  the  trial  dis- 
closed substantially  the  following  facts  : — 

That  on  the  6th  of  November  last,  the  plaintiff  was 
arrested  by  a constable  under  a warrant,  (produced,  but  not 
put  in,)  stated  to  have  been  issued  by  the  defendant,  as  a 
justice  of  the  peace,  the  charge  being  for  stealing  a chain 
from  one  Hall : that  on  the  same  day  the  constable  brought 
the  plaintiff  before  the  defendant  at  the  latter’s  house,  in 
Medonte  : — 

That  Hall  (the  alleged  prosecutor)  was  not  present  at  the 
time,  nor  was  any  person  sworn  or  examined  as  a witness, 
so  far  as  appeared  in  evidence  from  the  witnesses  : that  the 
defendant  examined  the  plaintiff  in  respect  to  the  charge 
(how  or  in  what  way  did  not  appear  : ) that  after  such  examina- 
tion the  defendant  said  that  he  could  not  take  bail  in  such 
a matter ; but  the  plaintiff  did  not  ask  to  have  any  hearing 
or  investigation,  or  produce  or  offer  to  procure  any  evidence 
on  his  behalf,  or  to  give  bail  to  the  charge ; and  that  after 
the  examination  the  defendant  made  out  a warrant  of  com- 
mitment, which  wTas  produced  and  proved,  and  delivered  it 
to  the  constable,  and  he  in  execution  of  it  lodged  the 
plaintiff  in  the  county  gaol : — 

That  the  plaintiff  and  defendant  were  strangers  to  each 
other. 

The  first  count  in  the  declaration,  upon  which  the  plain- 
tiff mainly  relied,  does  not  allege  that  the  act  complained 
of  was  done  maliciously,  &c. 

At  the  close  of  the  plaintiff’s  case  it  appeared  to  me  that 
the  defendant,  a justice  of  the  peace,  although  his  proceeding 
was  most  irregular,  could  not  be  said  to  have  been  acting 
without  jurisdiction,  and  that  therefore  the  action  of  trespass 
was  barred  by  the  1st  section  of  ch.  126,  Consol.  Stats. 
U.  C.,  the  defendant  having  pleaded  the  general  issue  by 
statute  to  the  declaration. 

In  the  other  counts  want  of  reasonable  and  probable 
cause,  “ &c.”  was  alleged,  and  this  allegation  I thought  the 
plaintiff  had  failed  to  shew  ; and  I nonsuited  the  plaintiff. 

If  the  act  done  by  the  justice  was  in  a matter  in  which 
by  law  he  had  not  jurisdiction,  or  exceeded  his  jurisdiction, 
(under  the  second  section  of  the  act,)  the  nonsuit  was  impro- 
perly directed,  and  I should  have  allowed  the  case  to  go  to 
the  jury  ; and  in  this  lies  the  main  question. 
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As  observed  by  Parke , B.,  in  Calcler  v.  Halket,  (8  Moo.  P. 
€.  C.  76,)  a judge  has  an  immunity  in  respect  of  any  act  of 
a judicial  nature  within  the  general  scope  of  his  jurisdiction, 
and  whether  there  was  any  irregularity  or  error  in  it  or  not, 
would  be  dispunishable  by  ordinary  process  of  law ; and  the 
principles  laid  down  in  relation  to  judicial  officers  are  not 
without  application  to  magistrates.  At  all  events  the  object 
of  the  Magistrates’  Act  is  obviously  to  give  magistrates 
entire  protection  in  regard  to  acts,  however  irregular,  if 
within  their  jurisdiction,  unless  done  maliciously  and  with- 
out reasonable  or  probable  cause,  (a) 

Under  the  commission  of  the  peace,  justices  have  a gene- 
ral power  for  conservation  of  the  peace,  and  the  apprehen- 
sion and  commitment  of  felons. 

The  commission  gives  them  jurisdiction  in  all  indictable 
offences  to  discharge,  admit  to  bail,  or  commit  for  trial. 

Persons  apprehended  for  offences  that  are  not  bailable, 
and  persons  who  neglect  to  offer  bail  for  offences  which  are 
bailable,  must  be  committed — (Hawk.  P.  C.,  Book  2,  cli.  16, 
sec.  1.)  Where  the  accused  is  brought  before  a magistrate, 
it  becomes  his  duty  to  take  and  complete  the  examination 
of  all  concerned,  and  to  discharge  or  commit  the  individual 
suspected,  as  soon  as  the  nature  of  the  case  will  permit.— 
Chit.  Grim.  Law,  vol.  i.,  p.  73. 

The  mode  of  taking  examination  was  regulated  by  the  act 
of  2 Ph.  and  M.,  ch.  10,  and  at  the  present  day  by  the 
English  act  16  Vic.,  ch.  179,  from  which  act  our  statute 
ch.  102,  Consol.  Stats.  C.  is  taken,  and  now  regulates  the 
duties  of  justices  out  of  sessions,  in  respect  to  indictable 
offences. 

The  warrant  under  which  the  plaintiff  was  imprisoned, 
regular  on  its  face,  and  in  the  form  given  by  ch.  102,  states 
that  the  plaintiff  was  charged  before  the  defendant,  a justice 
of  the  peace,  on  the  oath  of  William  Hall,  for  that  the  said 
James  Connors  did,  on  or  about  the  first  day  of  October 
last,  steal  and  theftuously  carry  away  from  the  possession 
of  the  said  Hall,  in  the  county  of  Simcoe,  a chain,  and  that 
the  said  chain  was  found  in  the  plaintiff’s  possession,  &c. 

Upon  the  authority  of  Haylocke  v.  Sparke  (18  Eng.  L.  & 
E.  Bep.  269,  1 E.  & B.  471)  the  warrant  put  in  by  the 
plaintiff  is  evidence  for  the  defendant  of  the  facts  recited. 

What  does  it  shew  in  respect  of  jurisdiction  ? 

(a)  The  learned  judge  also  referred  to  Doswell.  v.  Impey,  i B.  & C. 
169;  Dicas  v.  Brougham,  6 C.  & P.  249,  1 Moo.  & Rob.  309;  Mills  v. 
Collett,  6 Bing.  85;  Somerville  v.  Mire’nouse  et  al.,  9 W.  R.  53,  3 L.  T. 
Rep.  N.  S.  294;  Houlden  v.  Smith,  14  Q.  B.  841,  (in  which  most  of  the 
authorities  are  referred  to  ;)  Ex  parte  Thompson,  3 L.  T.  Rep.  N.  S.  294; 
Kendall  v.  Wilkinson,  4 E.  & B.  680. 
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I collect  from  it  that  the  defendant,  a justice  of  the  peace, 
acted  on  a charge  upon  oath  before  him  by  the  owner  of 
property ; that  the  charge  was  against  the  plaintiff  for 
stealing,  and  from  a place  within  the  county,  and  that  the 
stolen  article  was  found  in  his  possession ; and  that  upon 
this  charge  the  defendant  was  committed  for  trial,  the 
evidence  of  the  constable  shewing  that  the  party  was  pre- 
viously brought  up  on  a warrant  for  the  charge,  and  examined. 
I assume  the  offence  as  stated  in  the  warrant  shows  an  in- 
dictable offence.  At  all  events  no  objection  was  taken  on 
this  head,  and  if  defective  in  technical  accuracy  no  objection 
would  probably  lie.  See  secs.  16  and  22,  ch.  102,  Consol. 
Stats.  C. ; Rex.  v.  Judd,  2 T.  R.  255  ; Rex.  v.  Croker,  2 
Chit.  188,  18  Eng.  C.  L.  Rep.,  279. 

How  then  does  the  matter  stand  ? Larceny  (stealing)  is 
an  offence  within  the  jurisdiction  of  a justice  of  the  peace, 
and  upon  which  he  may  commit  for  trial.  It  is  charged  as 
done  within  the  local  jurisdiction.  It  is  charged  upon  oath. 
The  party  (plaintiff)  was  before  the  justice.  Can  it  be  said, 
then,  that  the  defendant,  in  granting  the  warrant,  was  act- 
ing without  power,  when  as  respects  subject  matter,  place 
and  person,  he  had  a general  jurisdiction  to  deal  with  the 
charge  ? The  defendant  decides  to  commit  the  plaintiff  for 
trial,  after  examining  him.  In  doing  so  without  observing 
the  statutory  directions  as  to  examination,  he  committed  a 
great  error,  a gross  irregularity,  but  I think  he  cannot  be 
held  responsible  for  this  wrong  decision,  the  matter  being 
one  over  which  he  had  a general  jurisdiction.  Such  pre- 
sumption as  might  arise  in  the  poverty  of  facts  in  evidence, 
would  not  be  against  the  magistrate. 

According  to  the  warrant,  oath  of  the  offence  was  made 
the  day  it  was  granted,  defendant  had  power  to  enter  on 
the  case,  surely  an  erroneous  decision  cannot  strip  him  of 
authority.  If  he  mistook  the  law,  does  he  lose  jurisdiction  ? 

If  the  plaintiff  desired  an  investigation,  why  did  he  not 
ask  it.  Is  there  not  a waiver  by  him  in  some  sort  of  an 
enquiry  ? 

It  is  urged  that  the  provisions  in  secs.  80,  81  and  82,  of  ch. 
102,  Consol.  Stat.  C.,  not  having  been  pursued,  the  defen- 
dant had  no  jurisdiction,  and  secs.  52  and  57  are  referred  to 
in  this  connection.  I cannot  think  the  failure  to  follow  the 
procedure  prescribed  in  respect  to  examination  takes  away 
jurisdiction,  though  the  magistrate  might  be  otherwise 
punishable  for  not  following  the  directions  of  the  statute. 
If  the  argument  were  pushed,  it  might  be  contended  that 
any  departure  from  the  practice  laid  down  would  make  the 
justice  a trespasser. 


CONNORS  Y.  DARLING. 


545 


I am  referred  to  several  cases  where  magistrates  were  held 
liable  for  committing  a party  on  remand  for  an  unreasonable 
time,  but  no  case  I have  examined  seems  to  touch  the  question 
whether  gross  irregularity  and  disregard  of  the  statutory 
directions  in  the  particulars  referred  to  leaves  a magistrate 
entirely  without  jurisdiction.  I have  some  doubt  whether 
a warrant  to  answer  is  not  spent  when  the  accused  is  brought 
before  a justice  of  the  peace,  and  whether  something  more 
than  there  is  evidence  of  having  taken  place  may  not  be 
necessary  to  give  the  justice  jurisdiction  over  the  person  of 
the  plaintiff,  but  I do  not  see  that  I am  bound  to  presume 
there  was  nothing  done,  in  the  face  of  the  warrant,  which 
recites  a charge  on  oath  made  before  the  justice  the  day  it 
is  dated. 

I regret  that  I have  not  been  able  to  consult  all  the  cases 
Mr.  McCarthy  for  the  plaintiff  referred  to  at  the  argument, 
particularly  one  in  the  Irish  Reports,  but  it  is  satisfactory 
to  know  that  whatever  my  decision,  one  party  or  the  other 
is  to  take  the  opinion  of  the  superior  courts.  I confess  I 
am  somewhat  shaken  in  the  strong  opinion  I expressed  at 
the  trial  that  the  magistrate  was  acting  within  his  juris- 
diction, yet,  as  at  present  advised,  I cannot  say  that  the 
act  done,  as  presented  by  the  evidence,  can  by  no  possibility 
be  justified  under  the  general  power  of  a justice  of  the  peace, 
— that  it  is  one  in  which  the  defendant  acted  without  juris- 
diction. I am  alive  to  the  dangerous  consequences  of  any 
departure  by  magistrates  from  the  settled  practice,  yet  what 
passed  at  the  examination  we  do  not  know.  The  fact  only 
is  in  evidence  that  the  plaintiff  was  examined  by  the  defen- 
dant before  he  made  out  the  commitment,  and  that  the 
plaintiff  did  not  ask  for  a hearing  or  investigation  when 
defendant  said  he  should  commit  him.  If  it  was  a fact  that 
the  plaintiff  (as  is  sometimes  done  in  police  courts)  waived 
a hearing  and  investigation,  I presume  the  defendant  could 
have  put  it  in  evidence.  As  it  is,  there  is  the  mere  naked 
fact,  that  he  was  examined. 

In  the  other  counts  there  is  the  usual  allegation  of  malice 
and  want  of  probable  cause.  With  the  facts  just  stated 
before  me,  I conceive  there  was  no  evidence  of  the  want 
of  reasonable  and  probable  cause,  for  there  was  an  informa- 
tion on  oath,  a charge  of  larceny,  an  examination  of  the 
plaintiff,  the  stolen  article  found  in  his  possession,  and  the 
fact  that  the  plaintiff  and  defendant  never  met  before  and 
•were  perfect  strangers  to  each  other,  and  an  apparent 
assent,  at  all  events  no  objection,  to  the  commitment  without 
the  preliminary  investigation.  I therefore  withdrew  the 
85  YOL.  XXIII. 
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case  from  the  jury.  The  indictment  with  the  minute  of  not 
guilty  endorsed  was  put  in,  but  the  fact  of  guilty  or  not 
guilty  is  not  a criterion  as  to  reasonable  or  probable  cause, 
and  it  may  have  been  that  the  judge  who  tried  the  charge 
would  not  have  disturbed  the  finding  if  the  verdict  had  been 
guilty,  the  facts  and  circumstances  bearing  against  the 
prisoner,  or  it  may  have  been  otherwise ; but  the  simple 
fact  of  not  guilty  does  not  shew  of  itself  want  of  reasonable 
cause.  I do  not  think  there  was  anything  in  the  evidence 
from  which  to  conclude  that  the  magistrate  had  any  other 
motive  than  simply  to  bring  the  plaintiff  to  justice  in  the 
exercise  of  his  office. 

The  rule  nisi  granted  is  discharged  with  costs. 

From  this  judgment  the  plaintiff  appealed. 

McCarthy,  for  the  appellant,  cited  Scavage  v.  Tateham, 
Cro.  Eliz.  829;  Edwards  v.  Ferris,  7 C.  & P.  542  ; Hay- 
locke  v.  Sparke,  1 E.  & B.  471  ; McCreary  v.  Bettis,  14  C. 
P.  95 ; Gardner  v.  Burwell,  Tay.  Bep.  247 ; Lawrenson  v. 
Hill,  10  Ir.  C.  L.  Bep.  177 ; Bott  v.  Ackroyd,  28  L.  J.  M. 
C.  207,  5 Jur.  N.  S.  1053,  7 W.  B,  420. 

W.  H.  Burns,  contra,  cited  Haacke  v.  Adamson,  14  C. 
P.  201 ; Fawcett  v.  Fowlis,  7 B.  & C.  394 ; Morgan  v. 
Hughes,  2 T.  B.  225 ; Bonnell  v.  Beighton,  5 T.  B.  186 ; 
Warne  v.  Varley,  6 T.  B.  449  ; Ex  parte  Thompson,  3 L.  T. 
Bep.  N.  S,  294. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

It  may  be  well  to  notice  a few  of  the  cases  that  seem  most 
in  point. 

Edwards  v.  Ferris  (7  C.  & P.  542,)  where  the  defendant, 
meeting  two  constables  in  the  street  with  the  plaintiff,  in 
charge  for  drunkenness,  verbally  told  them  to  take  him  to  the 
lock-up,  and  bring  him  up  next  day.  Patteson,  J.,  said,  “ It 
is  a magistrate’s  duty  on  all  occasions  either  to  examine  into 
the  question,  or  if  there  is  a reason  why  he  cannot  examine 
into  it,  he  is  not  to  interfere  at  all,  and  he  should  let  the 
constable  take  the  party  somewhere  else.”  The  magistrate 
was  held  liable  in  trespass. 

Davis  v.  Capper  (10  B.  & C.  28)  is  a very  important  case. 
A magistrate,  before  whom  the  plaintiff  was  legally  brought 
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on  a regular  information,  remanded  her  for  a fortnight. 
Trespass  was  brought.  The  jury  found  the  commitment  was 
bond  fide , and  without  improper  motive,  but  that  the  time 
for  which  the  commitment  was  made  was  unreasonable. 
Lord  Tenter  den,  giving  judgment,  (page  88,)  held  that 
trespass,  not  case,  was  the  proper  remedy  : “A  special 
action  on  the  case  could  not  have  been  maintained,  because 
that  must  be  founded  on  some  improper  motive,  which  the 
jury  have  negatived.  And  whether  we  consider  this  com- 
mitment is  absolutely  void  from  the  beginning,  as  being  for 
an  unreasonable  time,  or  consider  it  void  pro  tanto,  i.e.,  for 
so  much  of  the  time  as  was  unreasonable,  still  an  action  of 
trespass  would  be  maintained,  because  every  continuance  of 
a party  in  custody  is  a new  imprisonment  and  a new  tres- 
pass. * * The  duty  of  a magistrate  is  to  commit  for  a 

reasonable  time,  and  if  he  commits  for  an  unreasonable  time, 
he  does  an  act  which  he  is  not  authorized  by  law  to  do.  In 
the  case  of  Rex.  v.  Gooding  ( Burn's  Justice,  24th  edition, vol. 
i.,  p.  1009)  the  judges  were  of  opinion  that  a party  so  com- 
mitted was  not  in  lawful  custody,  and  therefore  that  another 
who  had  aided  such  person  in  escaping  from  prison  was  not 
guilty  of  any  offence  against  the  law.” 

Section  80  of  chapter  202,  Consol.  Stats.  C.,  directs 
that  where  a person  appears,  or  is  brought  before  any 
justice,  charged  with  any  indictable  offence,  “such  justice  or 
justices  before  he  or  they  commit  such  accused  person  to 
prison  for  trial,  or  before  he  or  they  admit  him  to  bail, 
shall,  in  presence  of  such  accused  persons  (who  shall  be  at 
liberty  to  put  questions  to  any  witness  produced  against 
him)  take  the  statement  on  oath  or  affirmation  of  those  who 
know  the  facts  and  circumstances  of  the  case,  and  shall  put 
the  same  in  writing,  and  such  deposition  shall  be  read 
over,”  &c.,  &c. 

Section  82  provides  that  after  all  witnesses  are  examined 
the  justice  of  the  peace  shall  read  the  deposition  of  the 
accused,  and  ask  him  if  he  has  any  thing  to  say,  &c. 

Section  42  allows  a remand  for  a reasonable  time,  not 
exceeding  eight  days. 

Section  57  directs  commitment  after  all  evidence  is  heard, 
when  strong  presumption  of  guilt  arises. 
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In  Lawrenson  v.  Hill,  (10  Ir.  C.  L.  Rep.  188,)  Pigot , CL 
B.,  says,  “ The  duty  of  a magistrate,  in  dealing  with  a party 
charged  with  a criminal  offence,  is  prescribed  by  14  & 15 
Vic.,  ch.  93.  He  is  hound,  before  he  commits  for  trial, 
among  other  matters,  to  take  down  the  evidence  against  the 
accused  in  the  shape  of  a written  deposition  on  oath.  This 
is  no  new  law.  It  has  been,  as  to  felony,  the  law  in  England 
since  2 & 3 Ph.  & M.  ch.  10.  * * “If  (p.  191)  the 

evidence  at  the  trial  established  that  he  acted  in  a matter 
in  which  he  had  not  jurisdiction,  or  in  which  he  exceeded  his 
jurisdiction,  then  he  did  not  issue  the  warrant  in  the  due 
execution  of  his  duty.  * * The  question  (p.  186)  is, whether, 
with  a view  to  the  application  of  the  second  section  of  the 
statute,  (the  protection  of  magistrates’  act,)  the  matter  in 
which  the  defendant  acted  is  to  be  considered  as  consisting 
of  the  whole  transaction  of  the  enquiry  before  him,  in  which 
he  had  a general  jurisdiction  to  commit  for  felony,  or  as 
consisting  of  the  act  of  issuing  the  warrant  for  the  plaintiff’s 
arrest,  which  was  done  without  or  in  excess  of  jurisdiction, and 
upon  authority,  as  well  as  upon  the  reason  of  the  thing,  in 
my  judgment  the  latter  is  the  proper  mode  of  treating  the 
matter  in  question.” 

The  words  of  the  act  of  Philip  and  Mary,  sec.  2,  are,  “ Such 
justice  or  justices,  before  whom  any  person  shall  be  brought 
for  manslaughter  or  felony,  or  for  suspicion  thereof,  before 
he  or  they  shall  commit  or  send  such  prisoner  to  ward,  shall 
take  the  examination  of  such  prisoner,  and  information  of 
those  that  bring  him,”  &e.,  &c. 

The  case  of  Barton  v.  Bricknell  (13  Q.  B.  392)  has  a 
most  important  bearing.  The  justice  had  convicted  the 
plaintiff  for  Sunday  trading  in  a penalty  and  costs,  with  an 
alternative  that  the  plaintiff  should  be  put  in  the  stocks 
for  two  hours,  if  penalty  and  costs  were  not  sooner  paid. 
The  plaintiff’s  goods  were  seized  on  the  conviction,  which 
was  afterwards  quashed,  and  trespass  brought  against  the 
defendant. 

Coleridge,  J.,  after  complaining  of  the  faulty  working  of  the 
statute,  and  the  apparent  contradiction  of  the  first  and  second 
sections,  says,  “We  must  then  try  to  construe  them  so  as 
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to  give  effect  to  the  whole  of  the  act ; and  I think  we  do  this 
if  we  confine  sec.  2 to  cases  in  which  the  act  by  which  the 
/plaintiff  is  injured  is  an  act  in  excess  of  jurisdiction  : for 
instance,  if  the  plaintiff  in  the  present  case  had  been  put  in 
stocks  under  the  illegal  alternative,  and  the  action  had  been 
brought  for  that,  in  which  case,  probably,  trespass  might 
have  lain.” 

Erie , J.,  says,  “ The  justice  had  jurisdiction  to  convict, 
and  to  order  payment  of  the  penalty  and  costs,  and  to  levy 
them  by  distress.  All  these  things  he  had  to  do  in  the  exe- 
cution of  his  duty,  and  he  had  jurisdiction  to  do  them  ; 
but  there  was  a defect  in  the  conviction,  as  the  justice 
ordered  an  alternative  beyond  his  jurisdiction.  If  anything 
had  been  done  in  respect  of  the  wrongful  order,  it  would 
have  been  an  act  beyond  his  jurisdiction,  but  there  was 
nothing  of  the  sort.  * * I think  the  case  is  precisely 

that  which  sec.  1 is  intended  to  protect.  Then  I think  the 
construction  of  sec.  2 must  be  so  controlled  by  sec  1,  as 
to  be  consistent  with  it,  and  this  is  done  by  so  construing 
sec.  2 as  to  confine  its  application  to  cases  ip  tvhich  the 
cause  of  action  arises  from  the  excess  of  jurisdiction , as  it 
would  have  done  in  this  case  if  the  plaintiff  had  been  put  in 
the  stocks.” 

Leary  v.  Patrick,  et  al.,  (15  Q.  B.  226,)  is  worthy  of 
notice.  On  an.  information  laid,  and  summons  served,  the 
plaintiff  was  convicted  in  his  absence.  While  justices  were 
sitting  the  plaintiff  was  brought  in,  and  was  told  he  was 
convicted.  He  asked  might  he  go  to  his  van,  and  was  told 
by  one  of  the  defendants  that  if  he  went  he  must  go  in 
custody.  There  appeared  to  be  no  more  formal  commitment 
than  this.  He  was  kept  in  prison  till  next  day,  and  in  the 
meantime  his  goods  were  seized  under  defendant’s  distress 
warrant,  reciting  conviction  for  penalty,  and  12s.  costs.  A 
conviction  was  subsequently  drawn  up,  but  was  silent  as  to 
costs.  The  conviction  was  quashed  by  the  sessions,  and 
trespass  was  brought  for  the  imprisonment  and  seizure  of 
goods.  The  action  was  held  maintainable  for  both.  Lord 
Campbell  says  that  the  Protection  Act  “ leaves  the  remedy 
of  the  party  injured  the  same  as  it  would  have  been  before 
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that  act,  in  cases  in  which  the  justices  have  acted  without 
jurisdiction,  or  have  exceeded  their  jurisdiction,  provided  the 
conviction  has  been  quashed  before  action.  * * I am  of 

opinion  that  in  doing  the  acts  complained  of,  the  justices 
have  exceeded  their  jurisdiction ; for  whether  they  had 
jurisdiction  to  adjudge  that  the  plaintiff  should  pay  costs  or 
not,  they  did  not  in  fact  adjudge  that  he  should  pay  them.” 

In  Cleland  v.  Robinson  (11  C.  P.  416)  we  had  to  consider 
the  state  of  the  law,  and  there  Lord  Denman's  words  in 
Caudle  v.  Seymour  (1  Q.  B.  892)  are  quoted  : — “ The 
magistrate’s  protection  depends,  as  my  brother  Coleridge  has 
observed,  not  on  jurisdiction  over  the  subject  matter,  but 
jurisdiction  over  the  individual  arrested  and  Coleridge,  J. 
adds,  “ It  is  true  that  a magistrate  here  has  jurisdiction  over 
the  offence  in  the  abstract,  but  to  give  him  jurisdiction  in 
any  particular  case,  it  must  be  shewn  that  there  was  a 
proper  charge  upon  oath  in  that  case.” 

The  learned  judge  in  the  court  below  felt  naturally  embar- 
rassed in  this  very  peculiar  case,  and  in  his  very  carefully 
considered  judgment  at  last,  with  much  hesitation,  decided 
in  favour  of  the  magistrate,  and  that  the  case  was  governed 
by  the  first  sectiou  of  the  act. 

The  fact  there  was  an  information  on  oath  duly  laid, 
charging  the  defendant  with  a felony,  no  doubt  creates  con- 
siderable doubt  in  every  mind. 

After  much  reflection,  we  have  arrived  at  the  conclusion 
that,  assuming  everything  in  favour  of  defendant  and  that  all 
was  regular  up  to  the  appearance  of  the  plaintiff  before  him  to 
answer  the  charge,  the  commitment  for  trial  of  the  plaintiff 
without  the  appearance  of  the  prosecutor  or  examination  of 
any  witness,  or  statutable  examination  of  the  plaintiff,  or  con- 
fession by  him  as  allowed  by  law,  was  an  act  of  defendant 
either  wholly  without  or  in  excess  of  jurisdiction,  and  that 
he  is  liable  therefor  in  trespass. 

The  way  to  test  the  matter  seems  to  me  to  be  this : — By 
the  information  duly  laid  the  defendant  had  power  over 
the  plaintiff’s  person  to  bring  him  before  him  on  the  charge. 
When  the  plaintiff  was  before  him,  what  further  power  had 
he  over  him  ? He  could  remand  for  a reasonable  time  for 
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good  cause,  or  he  could  proceed  under  what  for  three  cen- 
turies, since  the  days  of  Philip  and  Mary,  was  the  law  of 
England,  and  is  in  substance  our  law  now.  “ Before  he 
shall  commit  or  send  such  prisoner  to  ward,  he  shall  take 
the  examination  of  such  prisoner  or  information  of  those 
that  bring  him.” 

But  without  remanding,  and  without  any  regular  exami- 
nation, or  without  confronting  the  witnesses  and  the  accused, 
has  he  any  jurisdiction  over  the  plaintiff ’s  person  to  send 
him  to  gaol  to  await  his  trial  ? 

We  have  seen  that  even  where  he  might  remand,  if  the 
remand  was  for  an  unreasonable  time  it  was  wholly  void, 
and  the  magistrate  a trespasser.  We  see  that  this  case 
answers  the  position  taken  by  Erie,  J.,  and  Coleridge , J., 
that  the  second  section  is  to  be  confined  “to  cases  in  which 
the  act  by  which  the  plaintiff  is  injured  is  an  act  in  excess 
of  jurisdiction,”  as  where  the  justice  had  the  plaintiff  legally 
before  him  and  legally  convicted  him,  and  legally  ordered 
distress  of  his  goods,  but  illegally  added  the  alternative  of 
the  stocks.  As  he  never  had  been  put  into  the  stocks  the 
the  justice  was  not  liable  in  trespass.  Had  the  plaintiff 
been  put  in  the  stocks  trespass  would  have  lain.  (Barton 
v.  Bricknell,  13  Q.  B.  396,  already  cited.) 

We  can  see  no  jurisdiction  whatever  in  a justice  to  com- 
mit for  trial  a person  brought  before  him  on  a charge  of 
felony,  no  one  appearing  to  prosecute,  no  examination  of 
witnesses,  and  no  confession  under  the  statute  or  other- 
wise. It  is  suggested  that  the  plaintiff  may  have  confessed 
his  guilt  to  defendant.  The  answer  is  that  the  evidence 
suggests  nothing  of  the  kind. 

We  have  not  overlooked  the  language  of  the  third  section 
of  the  statute,  and  consider  that  it  does  not  affect  the  con- 
clusion at  which  we  arrive. 

We  gather  from  the  evidence  that  there  is  no  imputation 
of  bad  faith  or  improper  motive  in  the  justice,  but  the  fact 
remains  that  the  plaintiff  has  suffered  an  illegal  imprison- 
ment. If  the  law  be  so  tender  of  the  personal  liberty  as  to 
make  (as  in  Davis  v.  Capper,  already  referred  to)  a justice, 
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acquitted  of  all  bad  motive,  a trespasser  for  remanding  or 
committing  for  an  unreasonable  time,  it  is  difficult  to  see 
why  as  great  a liability  should  not  be  incurred  for  a totally 
unwarranted  commitment  for  trial  at  an  assize  or  sessions 
that  might  not  be  held  for  months. 

We  are  willing  to  see  every  reasonable  protection  given 
to  magistrates,  but  we  think  the  law  would  be  in  a singu- 
larly unsatisfactory  state  if  there  could  be  no  redress  for 
such  an  injury,  committed  in  clear  violation  of  the  precise 
words  of  the  statute  law,  although  without  improper  motive 
in  the  person  causing  the  injury. 

The  statute  law  gives  the  most  ample  protection  to  magis- 
trates, and  really  leaves  many  grievous  wrongs  committed 
by  them  in  exercising  their  great  powers  wholly  without 
redress.  We  are  unwilling  to  see  this  freedom  from  respon- 
sibility extended  further  than  it  has  heretofore  been.  If 
the  defendant  here  has  incurred  no  civil  responsibility,  we 
hardly  see  how  any  redress  can  be  hereafter  had  for  heavy 
injuries  to  liberty  and  property,  committed  possibly  from 
mere  ignorance,  but  no  less  damaging  in  their  results  than 
if  committed  from  vindictive  or  malicious  motives. 

The  law  strives  anxiously  to  guard  persons  from  being 
committed  to  gaol  except  on  a clearly  defined  charge  made 
by  witnesses  brought  face  to  face  with  the  accused,  and  we 
cannot  accede  to  the  argument  that  what  was  done  by  this 
defendant  can  in  any  view  be  considered  as  a mere  error  in 
judgment,  as  an  “ act  done  by  him  in  the  execution  of  his 
duty  with  respect  to  any  matter  within  his  jurisdiction.” 
We  think  it  falls  within  the  second  section,  and  that  this 
appeal  must  be  allowed,  and  the  rule  for  setting  aside  the 
nonsuit  in  the  court  below  should  have  been  made  absolute. 

Appeal  allowed,  (a) 

(a)  See  McDonald  v.  Bulwer,  n L.  T.  Rep.  N.  S.  27,  in  the  Court  of 
Common  Pleas,  in  Ireland,  following  Lawrenson  v.  Hill  above  cited,  p.  548. 
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Myles  v.  Thompson. 

Evidence  of  agency. 

In  an  action  for  demurrage,  the  shipping  bill  of  certain  staves,  forming  the 
contract  on  which  the  plaintiff  relied,  was  signed  “ E.  W.  Atkinson, 
Agent and  the  only  evidence  to  prove  his  agency  was  that  of  a witness 
who  swore  that  he  (Atkinson)  had  been  the  generally  reputed  agent  of 
the  defendant  in  the  stave  business  at  the  port  of  shipment  for  several 
years,  and  once  collected  money  from  the  witness  for  defendant,  but 
neither  this  nor  any  other  act  of  agency  was  shewn  to  have  come  to 
defendant’s  knowledge. 

Held,  not  sufficient  to  go  to  the  jury,  and  that  the  plaintiff  was  properly 
nonsuited. 

Action  for  demurrage. 

Pleas,  denying  the  contract,  &c. 

The  trial  took  place  at  Toronto,  before  Draper , C.  J. 

A copy  of  a shipping  bill  was  put  in,  signed  “ E.  W.  Atkin- 
son, Agent,”  stating  the  shipment  at  Sarnia,  in  the  schooner 
Garryowen,  of  a quantity  of  staves,  to  be  delivered  at  King- 
ston, to  Calvin  and  Buck,  to  be  forwarded  to  Quebec,  at 
specified  rates  of  freight.  The  vessel  being  detained  at  the 
port  of  loading,,  this  action  was  brought.  The  question  was 
whether  the  defendant,  said  to  reside  in  lower  Canada,  was 
sufficiently  connected  by  the  evidence  with  the  acts  of 
Atkinson,  who  was  not  called  as  a witness. 

One  witness  said  he  lived  at  Sarnia,  and  knew  Atkinson, 
who  was  engaged  in  the  stave  business,  acting  for  several 
years  for  D.  C.  Thompson,  & Co.,  of  Quebec,  as  it  was  gener- 
ally understood : that  Atkinson  collected  money  once  from 
the  witness  for  Thompson  & Co.,  and  he  was  the  generally 
reputed  agent  at  Sarnia  for  them.  It  was  objected  that 
there  was  nothing  to  connect  defendant  with  the  case,  and 
the  learned  judge  so  ruled*  and  a nonsuit  was  entered. 

In  Easter  Term  a rule  nisi  was  obtained  by  McMichael  to 
set  it  aside,  on  the  ground  that  the  evidence,  such  as  it  was, 
should  have  been  submitted  to  the  jury. 

In  this  term  S.  Richards , Q.C.,  shewed  cause. 

M.  C.  Cameron , Q.C.,  supported  the  rule,  citing  DeBla- 
quiere  v.  Becker,  8 C.  P.  167. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

The  peculiarity  of  this  case  is,  that  no  direct  intervention 
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of  the  defendant  in  the  matter,  or  any  communication  with 
or  declaration  by  him  was  offered  in  evidence. 

The  case  was  rested  on  evidence  that  Atkinson  assumed 
to  act  for  him,  and  had  acquired  the  reputation  of  being  his 
agent,  and  on  one  occasion  (time  not  stated)  a person  paid 
some  money  to  him  for  defendant.  Nothing  was  shewn  to 
have  come  to  defendant’s  knowledge  of  Atkinson’s  acts. 

The  case  relied  on  in  8 C.  P.  was  widely  different.  It 
was  left  to  the  jury  to  say  if  one  Leighton  was  the  plaintiff’s 
agent,  on  whom  a demand  for  taxes  could  be  made. 
Leighton  was  called,  and  proved  an  agency  of  ten  years’ 
standing,  buying  and  selling  of  property  for  them,  selling 
lands,  paying  taxes,  &c.,  &c.,  for  them. 

Here  it  was  asked  to  fix  a liability  on  defendant,  simply 
on  the  belief  of  third  persons,  who  had  never  seen  him,  and 
a solitary  act  not  proved  to  have  come  to  his  knowledge. 

The  law  on  this  subject  is  clearly  illustrated  by  the  case 
of  Moody  v.  The  London,  Brighton  and  South  Coast  R.  W. 
Co.  (1  B.  & S.  290.)  Cockhurn,  C.J.,  says,  with  respect  to 
the  solicitor,  “Although  it  was  shewn  that  he  had  acted  for 
the  company  on  the  occasion  of  former  sales,  a circumstance 
which  morally  would  go  far  to  satisfy  us  of  his  having  had 
authority  to  do  so  in  the  present  instance,  it  does  not  estab- 
lish the  proposition  in  a legal  point  of  view.  There  is  an 
obvious  distinction  between  a general  authority,  and  an 
authority  relating  to  a particular  transaction.  * * A 

man  employs  a solicitor,  and  .even  calls  him  his  solicitor, 
but  that  does  not  give  that  person  authority  to  bind  him  in 
a particular  instance.  Here  nothing  was  proved  except  that 
on  other  occasions  he  acted  as  solicitor  of  the  company. 
* * * The  position  of  a solicitor  in  such  cases  is  too 

clear  to  require  further  illustration,  and  it  can  make  no 
difference  whether  he  is  acting  for  a company  or  for  an 
individual.  * * * There  was  no  primd  facie  proof  of 

agency  for  the  company  which  called  for  an  answer.” 

In  a very  late  case  before  the  House  of  Lords,  (Poole  v. 
Leask,  8 L.  T.  Rep.  N.  S.  645,  9 Jur.  N.  'S.  829,)  Lord 
Cranworth  (differing  from  the  majority  as  to  the  conclusion 
to  be  drawn  from  the  facts)  elaborately  reviewed  the  general 
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principles  as  to  evidence  of  agency.  After  explaining  how 
a principal  may  be  estopped  by  his  own  declarations  from 
denying  an  agent’s  authority  to  bind  him,  he  proceeds  : 
“ Another  proposition  to  be  kept  constantly  in  view  is,  that 
the  burden  of  proof  is  on  the  person  dealing  with  any  one 
as  an  agent,  through  whom  he  seeks  to  charge  another  as 
principal.  He  must  shew  that  the  agency  did  exist,  and  that 
the  agent  had  the  authority  he  assumed  to  exercise,  or 
otherwise  that  the  principal  is  estopped  from  disputing  it. 
* * * Unless  there,  is  proof  either  that  the  agency  is  a 

general  continuing  agency  to  endure  until  revoked,  or  that 
the  agent  fills  some  character  from  which  such  a general 
agency  may  be  presumed,  the  fact  that  there  had  been 
separate  agency  in  any  number  of  previous  cases  affords  no 
evidence  of  agency  on  any  subsequent  transaction,  how- 
ever closely  it  may  resemble  all  which  have  gone  before. 
If  a person  has  on  fifty  separate  occasions  authorised  a 
stranger  to  act  for  him  as  his  agent  in  respect  to  any  par- 
ticular transactions,  and  the  agent  has  so  acted,  then  if,  on 
a fifty-first  occasion,  the  agent  should,  without  authority, 
assume  to  act  in  a similar  manner,  the  person  dealing  with 
him  might  not  unreasonably  suppose  that  he  who  had  been 
authorised  in  fifty  transactions  was  also  authorised  in  the 
fifty-first ; but  if  he  should  act  on  that  belief,  it  would 
be  because  he  would  think  it  safe  to  trust  to  the  representa- 
tion of  the  alleged  agent.  If  he  is  defrauded,  his  loss  is 
occasioned  by  his  confidence  in  the  agent,  not  by  any  act 
or  omission  of  the  principal.  If,  after  a certain  number 
of  purchases,  the  principal  intends  to  discontinue,  his  deal- 
ings, to  purchase  no  more,  all  he  has  got  to  do  is  to  hold 
his  hand — to  remain  quiet,  not  to  give  the  authority  which 
on  every  former  occasion  he  had  separately  given.  It  is  no 
part  of  his  duty  to  give  notice  to  those  with  whom  the  per- 
son authorised  by  him  on  each  particular  transaction  has 
acted,  that  he  does  not  intend  to  purchase  any  more.  * * 

In  cases  of  this  sort,  when  it  is  sought  to  make  out  a con- 
structive agency,  or  to  extend  by  implication  an  agency 
admitted  or  proved  to  exist  for  some  purposes  to  others,  my 
judicial  leaning  is  in  favour  of  the  party  sought  to  be 
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charged.  The  party  who  seeks  to  establish  such  a case 
ought  to  be  held  to  strict  proof.  Unless  this  principle  is 
rigidly  acted  on,  great  injustice  may  be  done.  The  prudent 
course  for  any  one  dealing  with  a person  acting  as  the  agent 
of  another  is  to  require  -from  the  principal  a distinct  state- 
ment as  to  how  far  the  agency  extends.  The  person  dealing 
with  the  agent  has  always  in  his  own  power  the  means  of 
protecting  himself,  which  cannot  be  said  of  the  party  sought 
to  be  charged  as  principal.” 

In  the  same  case  Lord  Kingsdown  refers  approvingly  to 
the  rules  as  to  agency  laid  down  by  the  M.  E.  when  the 
case  was  before  him,  (28  Beav.  562,)  and  as  taken  appa- 
renty  from  Storey  on  agency. 

We  think  the  rules  suggested  in  the  cases  cited  determine 
this  question  in  favour  of  defendant. 

In  the  words  of  the  judgment  in  8 C.  P.  170,  “ The 
learned  judge  was  bound  to  leave  the  question  of  agency  as 
a fact  to  be  decided  by  the  jury.  Whether  the  evidence 
offered  was  admissible,  and  if  admissible  whether  there  was 
really  any  proof  whatever  of  the  fact  of  agency,  it  was  for 
the  learned  judge  to  decide.” 

Here  we  think  the  learned  judge  was  right  in  holding  that 
there  was  no  legal  proof  of  agency  to  be  submitted  to  the 
jury : that  the  nonsuit  was  right,  and  the  rule  must  be 
discharged. 


Rule  discharged. 
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Beemer  v.  Kerr  et  al. 

Evidence — Collateral  matter. 

Defendants  called  the  plaintiff  as  their  witness,  and  after  asking  him  some 
questions,  produced  a deposition  made  by  him  before  a magistrate,  which 
was  at  variance  with  his  answers.  He  admitted  the  contradiction,  but 
said  his  present  evidence  was  correct,  and  gave  as  an  explanation  that 
he  was  much  confused  at  the  time,  being  without  papers  which  he  wished 
to  refer  to,  and  that  all  he  said  was  not  in  the  deposition.  Held,  that 
this  explanation  was  a collateral  matter,  and  defendants  therefore  could 
not  call  the  magistrate  to  disprove  it. 

Interpleader,  to  try  whether  certain  goods  seized  on  the 
26th  of  October,  1863,  under  a writ  of  fi.  fa.  tested  on  the 
same  day,  for  having  execution  of  a judgment  recovered  by 
defendants  against  Levi  Beemer  and  Wesley  Pegg,  were  at 
the  time  of  the  seizure  the  property  of  the  plaintiff  as 
against  the  defendants. 

The  case  was  tried  at  Hamilton,  before  Hag  arty,  J.,  and 
a verdict  found  for  the  plaintiff. 

Sadiler  obtained  a rule  nisi  for  a new  trial,  on  the  ground 
of  the  rejection  of  evidence  tendered  on  behalf  of  the  defen- 
dants, the  tendency  of  such  evidence  being  to  shew  certain 
admissions  made  by  the  plaintiff,  which  were  material  to 
the  matter  in  issue  in  this  cause,  and  which  had  been  taken 
under  oath  before  the  witness,  whose  evidence  was  so  tendered 
in  the  course  of  a judicial  proceeding,  and  which  admission 
and  statement  the  plaintiff  contradicted  or  endeavoured  to 
explain  away  on  his  examination  in  this  cause,  and  because 
the  learned  judge  declined  to  receive  any  evidence  of  the 
manner  in  which  said  statements  under  oath  had  been 
taken,  whereas  it  was  contended  that  the  defendants  were 
not  bound  by  the  answers  given  by  the  plaintiff  in  his 
examination,  but  were  at  liberty  to  prove  that  he  had  made 
on  the  occasion  referred  to  statements  inconsistent 
with  his  present  testimony,  and  to  shew,  in  answer 
to  the  plaintiff’s  evidence,  that  such  statements  were 
deliberately  made  with  full  knowledge  of  the  nature  of  the 
facts  enquired  about,  and  every  opportunity  to  answer  the 
same  fully,  and  not,  as  the  plaintiff  swore  at  the  trial  hereof, 


558  queen’s  bench,  trinity  term,  28  vie.,  1864. 

hurriedly  or  by  mistake  ; and  because  the  said  verdict  is  con- 
trary to  law,  and  the  weight  of  evidence. 

M.  C.  Cameron , Q.C.,  McKelcan  with  him,  shewed  cause, 
citing  Greenough  v.  Eccles,  28  L.  J.  P.  160;  Earl  of  Nor- 
burv  v.  Kitchin,  7 L.  T.  Rep.  N.  S.  685 ; Ryberg  v.  Ry- 
berg,  82  L.  J.  Matrimonial  Cases,  112  ; Henman  v.  Lester, 
12  C.  B.  N.  S.  776. 

Barton , Q.C.,  supported  the  rule. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judg- 
ment of  the  court,  delivered  by 

Draper,  C.J. — As  I understand,  the  question  raised  by 
the  rule  in  this  cause  is,  whether  the  learned  judge  who 
tried  the  issue  was  right  in  rejecting  evidence  tendered  to 
him  under  the  following  circumstances.  The  defendants’ 
counsel  called  the  plaintiff  as  their  witness,  and  after  putting 
some  questions  to  him  shewed  him  a deposition,  which  he 
identified  as  one  made  by  him  before  a justice  of  the  peace 
at  London.  He  stated  that  he  could  not  say  that  deposi- 
tion was  correct,  but  his  present  evidence  was  correct : that 
he  was  utterly  confused  at  London,  and  all  he  said  was  not 
taken  down : that  he  could  not  say  if  it  was  read  over  to 
him  : that  he  was  mistaken  in  some  points  at  London  : that 
he  had  no  documents  : and  that  he  asked  them  to  wait  until 
he  could  get  his  papers.  The  defendants’  counsel  desired 
to  call  the  magistrate  before  whom  the  plaintiff  was 
sworn  in  London,  in  order  to  state  the  circumstances  at- 
tending the  taking  down  the  plaintiff’s  statements  in 
London,  but  the  learned  judge  refused  to  allow 
this,  because  the  plaintiff  admitted  having  stated  every- 
thing contained  in  this  deposition,  and  did  not  deny  but 
that  it  might  have  been  read  to  him. 

It  appears,  therefore,  that  the  witness  admitted  that  he 
had  made  a deposition,  produced  and  shewn  to  him  at  the 
trial,  (whether  put  in  evidence  and  read  to  the  jury  not  ap- 
pearing,) which  deposition  was  at  variance  with  and  op- 
posed to  the  evidence  given  by  him  at  the  trial ; that  he 
offered  by  way  of  excuse  for  or  explanation  of  these  contra- 
dictory statements,  his  assertion  that  he  was  greatly  con- 
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fused  when  the  deposition  was  made  by  the  examination  to 
which  he  was  subjected : that  he  wanted  papers  to  refer  to, 
which  he  had  not  with  him ; and  that  all  that  he  did  say  at 
the  time  was  not  taken  down  in  the  deposition. 

The  object  of  referring  to  this  deposition  was  to  destroy 
or  to  weaken  the  credibility  of  this  witness,  who  was  the 
plaintiff  in  the  cause.  The  defendants  first  call  him,  and 
finding  his  testimony  unfavourable,  they  ask  him  if  he  did 
not  on  another  occasion  swear  to  a different  version  of  the 
transaction.  He  admits  it,  offering  explanations  to  excuse 
himself,  and  to  weaken  the  effect  of  his  deposition.  But 
the  fact  that  he  has  given  on  oath  the  particular  state- 
ment contained  in  the  deposition,  and  that  it  is  opposed  to 
his  present  evidence,  is  undisputed  by  him.  He  only  seeks 
to  palliate  it.  The  defendants  desire  to  call  a witness,  not 
for  the  purpose  of  contradicting  the  evidence  given  by  the 
plaintiff,  nor  yet  to  weaken  his  credibility  by  proving  his 
previous  deposition,  but  to  disprove  the  excuse  he  offers  for 
giving  then  an  account  which  he  contradicts  now. 

We  think  they  had  no  right  to  call  a witness  for  this  pur- 
pose. If  a witness  makes  on  oath  two  opposing  statements 
on  the  same  subject,  and  swears  that  the  last  made  contains 
the  truth,  he  has  established  the  objection  to  his  credibility, 
which  the  jury  must  decide  upon.  If  he  offers  explanations 
why  his  statements  conflict,  they  are  neither  relevant  to  the 
issue  tried,  nor  do  they  alter  the  fact  that  he  has  contracted 
himself  on  oath,  and  any  evidence  as  to  the  truth  of  his 
explanations,  and  not  as  to  the  fact  in  issue,  to  which  his 
evidence  relates,  must  be  collateral,  and  ought  not  to  be 
received. 

So  far,  therefore,  as  this,  the  principal  question,  is  con- 
cerned, we  think  the  defendants  fail. 

As  to  that  part  of  the  rule  which  asks  for  a new  trial 
because  the  verdict  is  against  law  and  the  weight  of 
evidence,  no  matter  of  law,  except  the  rejection,  of  evidence, 
has  been  argued.  There  was  evidence  sufficient  to  sustain 
the  verdict,  and  we  see  no  sufficient  ground  for  holding  that 
the  jury  have  drawn  a wrong  conclusion.  The  transactions 
go  back  to  1859,  and  are  not  very  clear,  nor  is  the  account 
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given  of  them  very  satisfactory,  and  there  is  no  apparent 
reason  for  the  court  holding  the  transaction  between  the 
plaintiff  and  his  brother  to  be  a fraud  upon  creditors,  when 
the  jury  have  found  that  it  was  not. 

We  think  the  rule  should  be  discharged. 


Rule  discharged. 


Robinson  v.  Reynolds,  Sheriff. 

Evidence — Plaintiff  contradicting  his  own  witness — G.  L.  P.A.sec.  214. 

In  trespass  against  the  sheriff  for  taking  goods,  the  plaintiff  called  the 
bailiff  who  made  the  seizure  and  sale.  He  swore  that  the  plaintiff,  after 
giving  notice  of  his  claim  to  the  goods,  withdrew  it,  and  that  the  sale 
then  went  on.  The  plaintiff  offered  to  disprove  the  withdrawal. 

Held , that  such  evidence  was  admissible  under  C.  L.  P.  A.  sec  214,  as 
relevant  to  the  issue,  though  contradicting  the  plaintiffs  own  witness. 
Semble,  that  if  the  plaintiff  in  fact  withdrew  his  claim,  and  this  induced 
the  defendant  to  proceed  with  the  sale,  which  was  for  the  jury  to  decide, 
he  would  be  estopped  from  recovering. 

Trespass  for  taking  plaintiff’s  goods.  Pleas. — 1.  Not 

guilty.  2.  Goods  not  the  plaintiff’s. 

The  case  was  tried  at  Lindsay,  in  April,  1864,  before 
Richards,  C.J. 

The  plaintiff  called  one  Wilcox,  the  sheriff ’s  bailiff,  who 
swore  that  he  seized  the  property  in  question  in  the  posses- 
sion of  William  Robinson  the  younger : that  the  plaintiff, 
on  the  day  the  sale  was  advertised  to  take  place,  gave  him 
notice  in  writing  not  to  sell : that  he  received  this  notice  on 
the  4th  of  April,  two  or  three  months  after  the  seizure  : that 
one  Sheehy  claimed  these  goods  under  a chattel  mortgage  from 
William  Robinson  the  younger,  the  same  Sheehy  who  wrote 
the  notice  for  the  plaintiff : that  he  abandoned  that  claim  : 
that  Sheehy  drew  out  the  notice,  and  plaintiff  made  his  mark 
to  it  and  handed  it  to  the  bailiff : that  Sheehy  told  him  it  was  a 
notice  claiming  these  goods,  and  he  should  sign  it  and  serve 
it  on  the  bailiff,  that  there  would  be  no  further  trouble  about  it : 
that  the  bailiff  told  the  plaintiff  that  the  execution  creditor  (one 
Edwards)  would  interplead,  and  there  would  be  a lawsuit ; 
and  plaintiff  said  Sheehy  told  him  there  would  be  an  end  to 
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the  mhtter  when  he  gave  the  notice,  but  if  there  would  be 
further  trouble  he  would  withdraw  the  notice,  and  he  took  it 
back  again : and  that  plaintiff  said  he  had  bought  the  property 
in  Lindsay,  and  had  given  it  to  his  son,  and  did  not  want  to 
have  anything  more  to  do  with  it : that  five  minutes  after 
Sheehy  told  the  plaintiff  not  to  be  foolish,  and  go  on  with 
the  matter,  and  the  plaintiff  gave  the  bailiff  the  notice  the 
second  time  : that  afterwards  the  plaintiff  again  demanded 
the  notice,  and  said  he  abandoned  the  claim  to  the  goods,  and 
he  got  it  and  tore  it  up.  The  bailiff  swore  he  afterwards 
went  on  with  the  sale,  and  no  one  forbid  him,  except  Sheehy, 
for  a claim  for  rent.  The  bailiff  told  him  he  was  indemnified, 
and  should  go  on  and  sell,  and  nothing  was  afterwards  said 
by  any  one  about  this  claim.  The  bailiff  was  acting  under 
a warrant  from  the  sheriff,  which  he  produced,  and  which 
recited  a writ  of  execution  against  the  goods  of  William 
Eobinson,  defendant,  in  favour  of  Richard  Edwards,  plain- 
tiff, on  a judgment  recovered  in  the  County  Court  of  the 
county  of  Ontario. 

The  learned  Chief  Justice  refused  to  allow  the  plaintiff’s 
council  to  call  witnesses  to  contradict  the  bailiff,  and  ruled 
that  the  sale  having  proceeded  in  consequence  of  what  the 
plaintiff  said  and  did,  he,  the  plaintiff,  was  now  estopped 
from  prosecuting  this  action  against  the  sheriff. 

The  plaintiff’s  counsel  offered  to  prove  by  Mr.  Sheehy, 
and  other  witnesses;  that  afterwards,  and  on  the  day  of  sale, 
and  before  the  sale,  he  was  authorized  to  give  the  bailiff 
notice  forbidding  the  sale,  and  that  the  plaintiff  claimed  the 
goods ; and  that  he  did  so  before  the  sale,  and  that  the 
bailiff  tried  to  persuade  the  plaintiff  to  withdraw  his  claim. 
The  learned  Chief  Justice  refused  to  receive  the  evidence, 
and  nonsuited  the  plaintiff,  with  leave  to  move. 

In  Easter  Term  M.  C.  Cameron,  Q.C.,  obtained  a rule 
calling  on  the  defendant  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside,  or  why  there  should  not  be  a new 
trial  on  grounds  disclosed  in  affidavits  filed  by  him. 

Robert  A.  Harrison  shewed  cause  during  this  term,  filing 
affidavits  in  reply.  He  cited  Pickard  v.  Sears,  6 A.  & E. 

86  vol.  xxiii. 
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469  ; Gregg  v.  Wells,  10  A.  & E.  90  ; Coles  v.  Bank  of 
England,  lb,  487  ; Freeman  v.  Cooke,  2 Ex.  654 ; Andrews 
v.  Elliott,  5 E.  & B.  502  ; C.  L.  P.  A.  sec.  214. 

M.  C.  Cameron , Q.C.,  in  support  of  the  rule,  cited  Fried- 
lander  v.  London  Assurance  Company,  4 B.  & Ad.  193  ; 
Bradley  v.  Bicardo,  8 Bing.  57. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  affidavits  filed  in  support  of  the  motion,  they  do 
not  appear  to  us  to  justify  our  granting  a new  trial.  Five 
of  them,  though  from  different  persons,  are  in  the  same 
words,  and  the  burden  of  them  is  that  Sheehy  objected  to 
the  sale,  because  the  goods  belonged  to  the  plaintiff,  and 
gave  notice  of  his  objection  to  the  plaintiff  loud  enough  to 
be  heard.  A sixth  affidavit,  to  the  same  effect  precisely  as 
the  others,  is  not  signed  by  the  defendant,  and  has  a jurat 
which  reads  thus,  “Sworn  before  me  at  the  Maripos  of 
Victoria  in  the  county  of  14,  this  day  of  May,  1864,”  and 
then  follows  the  commissioner’s  signature.  And  last  is  the 
affidavit  of  Christopher  Sheehy,  that  he  attended  as  agent 
for  the  plaintiff  at  the  sale,  and  objected,  as  such  agent,  to 
the  sale  taking  place,  stating  that  the  goods  belonged  to  the 
plaintiff ; and  that  the  bailiff  heard  what  he  said.  At  the 
end  of  this  affidavit  there  are  interlined  over  the  deponent’s 
signature,  in  a different  handwriting  from  the  rest  of  the 
affidavit,  these  words,  “Alos  I served  a written  notice  on 
the  9th  Apr.,  1863.” 

The  affidavits  in  reply  set  up  that  Sheehy  is  the  real 
plaintiff  in  the  cause  : that  he  is  a man  of  bad  character,  not 
to  be  believed ; and  that  the  execution  debtor  had  not  long 
before  sworn  that  the  goods  in  question  were  his  property, 
and  that  he  had  mortgaged  them  to  Sheehy. 

The  affidavits  filed  for  the  plaintiff  do  not  contradict  the 
evidence  of  the  bailiff,  that  the  plaintiff  himself  was  present 
at  the  sale,  and  after  giving  a written  notice  claiming  the 
goods,  and  forbidding  the  bailiff  to  proceed,  took  back  the 
notice,  and  tore  it  up,  stating  that  he  abandoned  the  claim. 
None  of  them  assert  the  property  was  the  plaintiff’s,  nor 
deny  that  it  was  seized  in  the  possession  of  the  execution 
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debtor,  nor  does  the  plaintiff  make  any  affidavit  impeaching 
the  bailiff’s  testimony.  On  the  facts,  therefore,  there  is  no 
ground  for  a new  trial. 

The  only  question  is,  whether  the  legal  ground  of  the 
nonsuit  is  maintainable. 

Before  the  Common  Law  Procedure  Act,  the  rule  on  this 
subject  was  thus  laid  down  in  Buller’s  N.  P.  297,  “A  party 
never  shall  be  permitted  to  produce  general  evidence  to 
discredit  his  own  witness.  * * But  if  a witness  prove 

facts  in  a cause  which  make  against  the  party  who  called 
him,  yet  the  party  may  call  other  witnesses  to  prove  that 
those  facts  were  otherwise ; for  such  facts  are  evidence  in 
the  cause,  and  the  other  witnesses  are  not  called  directly  to 
discredit  the  first  witness,  but  the  impeachment  of  his  credit 
is  incidental  and  consequential  only;”  and  of  this  character 
were  the  two  cases  cited  by  Mr.  Cameron. 

Nevertheless,  the  question  of  how  far  a party  could  go  in 
calling  evidence  to  discredit  his  own  witness  was  not  a settled 
one,  and  in  the  English  Common  Law  Procedure  Act, 
followed  in  our  own,  (Consol.  Stat.  U.  C.  ch..  22,  sec.  214,) 
it  is  enacted  that  “a  party  producing  a witness  shall  not 
be  allowed  to  impeach  his  credit  by  general  evidence  of  bad 
character,  but  in  case  the  witness  in  the  opinion  of  the 
judge  proves  adverse,  such  party  may  condradict  him  by 
other  evidence,  or  by  leave  of  the  judge  may  prove  that  the 
witness  made  at  other  times  a statement  inconsistent  with 
his  present  testimony,  &c. 

This  statute  underwent  a very  full  consideration  in  the 
case  of  Greenough  v.  Eccles,  (5  C.  B.  N.  S,  786,  5 Jur.  N. 
S.  766,)  and  the  authorities  were  discussed  and  brought 
under  the  consideration  of  the  court  in  the  very  full  and 
able  arguments  of  counsel,  and  in  the  judgment  of  the 
court.  It  does  not  appear  from  the  report  of  the  trial  that 
this  case,  or  even  the  provisions  of  our  Common  Law  Pro- 
cedure Act,  were  brought  under  the  consideration  of  the 
learned  Chief  Justice. 

Assuming  as  the  fact  that  the  plaintiff  had  expressly 
withdrawn  his  claim  to  the  goods,  and  abandoned  all  pre- 
sence to  any  right  to  them,  I should,  as  at  present  advised, 
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be  strongly  inclined  to  hold,  with  the  learned  Chief  Justice, 
that  having  by  his  conduct  and  declarations  induced  the 
defendant,  by  his  agent-,  to  proceed  with  the  sale,  and  so  to 
alter  his  position,  he  ought  not  to  be  permitted  afterwards 
to  treat  the  defendant  as  a trespasser ; but  whether  this 
really  was  the  case  was  a matter  of  fact,  and,  as  seems  to 
me,  to  be  decided  by  the  jury. 

The  two  first  provisions  of  this  section  are  treated  as 
declaratory  of  the  law  as  it  had  been  settled  by  previous 
decisions,  and  Cockburn,  C.J.,  seems  disposed  to  consider 
the  second  provision  as  “altogether  superfluous  and  useless.” 
It  is,  however,  under  this  provision,  if  at  all,  that  any  ques- 
tion affecting  the  present  case  arises — “ In  case  the  witness, 
in  the  opinion  of  the  judge,  proves  adverse ,”  the  party 
producing  him  may  contradict  him  by  other  evidence.”  On 
this  provision  Williams,  J.,  in  Greenough  v.  Eccles,  says, 
“It  is  impossible  to  suppose  the  legislature  could  have 
really  intended  to  impose  any  fetter  whatever  on  the  right 
of  a party  to  contradict  his  own  witness  by  other  evidence 
relative  to  the  issue.”  At  the  same  time  he  holds  that  if  the 
witness  shall,  in  the  opinion  of  the  judge,  prove  “ hostile,” 
for  so  he  interprets  “ adverse,”  the  party  producing  him 
may  not  only  contradict  him  by  other  witnesses,  as  hereto- 
fore he  might  have  done,  and  may  still  do  if  the  witness 
is  unfavourable,  but  may  also,  by  leave  of  the  judge,  prove 
that  he  has  made  inconsistent  statements  ; and  this  was  the 
opinion  of  the  court. 

It  appears  to  us  that  the  evidence  which  was  tendered 
was  of  this  character,  contradictory  of  the  assertion  of 
the  bailiff  that  the  plaintiff  wholly  abandoned  his  claim ; and 
if  it  had  sustained  such  contradiction,  the  jury  must  have 
decided  which  witness  they  believed.  They  would,  no 
doubt,  have  been  directed,  if  they  found  the  bailiff ’s  state- 
ment correct,  to  find  for  the  defendant.  We  think,  there- 
fore, there  should  be  a new  trial. 

We  cannot,  however,  help  saying  that  if  the  affidavits 
contain  the  evidence  which  was  tendered,  they  do  not  sup- 
port the  representation  of  what  the  plaintiff’s  counsel  said 
he  desired  to  prove.  No  doubt  he  was  in  that  respect 
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misled  by  his  instructions.  It  is  worthy  of  observation, 
also,  that  the  goods  were  taken  out  of  the  possession  of  the 
execution  debtor,  not  out  of  the  plaintiff ’s,  and  there  is 
scarce  a scintilla  of  evidence,  either  at  the  trial  or  in  the 
affidavits,  that  they  were  the  plaintiff’s  -when  they  were 
seized. 

See  also  Jackson  v.  Thomason,  (1  B.  & S.  745.) 

Buie  absolute. 


McIntosh  v.  Tyhurst. 

Seduction — Action  by  stepfather , brought  too  soon — Proof  of  service — C.  S.  U 
C.  ch.  77,  sec.  3. 

The  plaintiff  sued  for  the  seduction  of  A.,  his  step-daughter,  whose  mother 
he  had  married.  He  declared  in  the  common  form  as  master,  alleging 
loss  of  service,  and  sued  within  six  months  from  the  birth  of  the  child, 
though  the  mother  at  such  birth  was  resident  in  Upper  Canada. 

Held,  that  the  action  by  the  plaintiff  as  master  only  was  brought  too  Soon, 
under  C.  S.  U.  C.  ch.  77 ; and  that  it  could  not  be  treated  as  the  mother's 
right  of  action  for  which  he  was  suing,  for  in  that  case  she  should  have 
been  a plaintiff  and  her  husband  joined  for  conformity,  and  semble,  the 
declaration  should  have  been  special. 

When  the  seduction  took  place  A.  was  living  with  her  mother  at  the  plain- 
tiff’s house,  and  he  was  working  at  a distance  from  home,  having  sepa- 
rated from  his  wife,  by  whom  he  had  children,  but  sending  money  to 
assist  in  supporting  the  family,  , Semble,  that  if  the  case  had  depended 
on  the  fact  of  service,  it  might  have  been  presumed  from  this  evidence. 

The  declaration  stated  that  the  defendant  debauched  and 
carnally  knew  Jessie  Tolmie,  then  being  the  servant  of  the 
plaintiff,  whereby  she  became  pregnant  and  was  afterwards 
delivered  of  two  children,  and  the  plaintiff  lost  her  services, 
&c. 

Pleas. — 1.  Not  guilty.  2nd.  That  Jessie  Tolmie  was  not 
the  servant  of  the  plaintiff  as  alleged. 

The  trial  took  place  at  Chatham,  in  March,  1864,  before 
Morrison , J. 

From  the  evidence  of  Jessie  Tolmie  it  appeared  that  her 
father  was  dead,  and  that  her  mother  was  married  to  the 
plaintiff : that  she  was  living  at  the  plaintiff’s  house  when 
the  seduction  took  place,  and  that  she  was  delivered  there. 
She  swore  that  plaintiff  was  part  of  his  time  living  at  home, 
and  part  living  away ; that  he  was  not  at  home  when  she 
was  seduced : that  he  and  her  mother  were  then  living  apart ; 
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the  plaintiff  was  away  at  his  work : that  the  plaintiff  and  her 
mother  had  disagreed : that  before  her  seduction  the  plaintiff 
occasionally  wrote  and  sent  money  home : that  he  was  work- 
ing at  Paris  about  a year,  and  came  home  about  two  weeks 
before  the  trial. 

The  child  was  born  on  the  10th  of  October,  1863,  and  this 
action  was  commenced  on  the  23rd  of  February,  1864. 

It  was  objected,  1.  That  the  relation  of  master  and  servant 
was  not  proved,  and  no  evidence  was  offered  of  service ; 
2.  That  the  plaintiff  could  not  maintain  the  action,  the 
mother  not  being  joined  as  a co-plaintiff ; and  3.  That  the 
plaintiff  could  not  sue  until  the  expiration  of  six  months,, 
according  to  the  Seduction  Act.  The  objections  were 
overruled. 

The  defendant  called  witnesses  to  impeach  the  girl’s  char- 
acter, and  the  jury  gave  the  plaintiff  a verdict  for  $1000. 

In  Easter  Term  Beclier,  Q.C.,  obtained  a rule  calling  on 
the  plaintiff  to  shew  cause  why  a new  trial  should  not  be  had, 
for  misdirection,  in  overruling  the  objections  that  there  was 
no  proof  of  service,  or  of  the  relation  of  master  and  servant ; 
that  the  plaintiff  could  not  maintain  the  action,  the  mother 
being  alive  and  not  joined ; or  that  the  plaintiff  could  not  sue 
until  six  months  after  the  birth  of  the  child:  and  on  the  ground 
that  the  verdict  was  against  law  and  evidenee;  and  on  affidavit 
of  the  defendant,  swearing  he  never  had  carnal  knowledge  of 
the  girl,  and  that  he  was  informed  the  plaintiff  left  his  wife, 
the  girl’s  mother,  some  years  ago,  and  had  been  living  away 
from  her ; and  that  he  was  informed  and  believed  the  plain- 
tiff had  not  anything  to  do  with  the  girl’s  mother,  except 
sending  some  money  to  her  occasionally  for  the  support  of 
his  infant  children  by  her,  otherwise  they  were  entirely 
separated. 

In  this  Term  Albert  Prince  shewed  cause.  He  cited 
Lake  et  ux.  v.  Bemiss,  4 C.  P.  430 ; Smart  v.  Hay,  12  C.  P. 
428  ; Kelly  v.  Bull,  ante,  page  278  ; Torrence  v.  Gibbins, 
5 Q.  B.  300 ; Smith  et  ux.  v.  Crooker,  ante,  page  84. 

Becher,  Q.C.,  contra,  relied  upon  Consol.  Stat.  U.  C.,  ch. 
77,  sec.  3. 
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Draper,  C.J.,  delivered  the  judgment  of  the  court. 

This  action  was  commenced  within  six  month  from  the 
birth  of  the  child. 

The  declaration  is  on  the  face  of  it  at  common  law,  stat- 
ing a cause  of  action  accruing  to  the  plaintiff  as  master 
from  the  debauching  of  his  female  servant  by  the  defendant, 
per  quod,  &c. 

The  evidence  shews  that  the  plaintiff  was  step-father  of 
the  female  seduced  : that  she  was  living  with  her  mother  in 
the  plaintiff ’s  house,  and  that  he  was  working  at  a distance 
from  his  home  at  the  time  of  the  seduction,  but  sending 
money  to  assist  in  maintaining  the  family,  as  he  had  chil- 
• dren  by  his  wife,  the  mother  of  the  girl  seduced.  From  the 
evidence  as  to  the  plaintiff’s  circumstances,  and  from  the 
fact  of  the  girl  being  capable  of  performing  acts  of  service, 
and  living  in  her  step-father’s  family,  we  may  infer  that  she 
would  naturally  be  called  to  perform  acts  of  service,  in 
which  case  the  observations  of  Bayley,  J.,  in  Hall  v.  Hol- 
lander, (4  B,  & C.  661,)  lead  to  the  conclusion  that  ser- 
vice might  be  presumed,  and  that  evidence  of  it  need  not  be 
given.  In  Edmondson  v.  Machell,  (2  T.  B.  4,)  the  plaintiff 
brought  an  action  for  assaulting  and  beating  her  niece,  who 
lived  with  the  plaintiff  as  her  servant.  At  the  trial  the  judge 
held  that  the  aunt  stood  in  loco  parentis,  and  submitted  the 
ease  to  the  jury  as  one  where  the  plaintiff  might  recover 
damages  extending  beyond  the  mere  loss  of  service.  Al- 
though the  court  in  banc  cannot  be  said  to  have  wholly 
confirmed  the  ruling,  yet  Lord  EUenborough  afterwards 
seems  to  approve  of  it  in  Irwin  v.  Dearman,  (11  East  24), 
where  the  declaration  was  for  debauching  the  adopted 
daughter  and  servant  of  the  plaintiff,  by  which  he  lost  her 
service,  with  a second  count  simply  for  debauching  his  ser- 
vant, per  quod , &c. 

Bo  far,  therefore,  I see  no  clear  impediment  to  the  plain- 
tiff ’s  recovery,  though  if  it  were  necessary  to  dispose  of  the 
case  on  this  ground  only,  it  might  be  well  to  consider  the 
sufficiency  of  the  proof  of  the  relation  of  master  and  ser- 
vant more  closely. 

But  there  is  the  difficulty  created  by  the  the  third  section  of 
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the  statute  to  be  dealt  with,  according  to  which  the  plaintiff, 
if  entitled  to  maintain  this  action  at  common  law,  may  still 
maintain  it,  notwithstanding  the  first  and  second  sections, 
provided  the  father  or  the  mother  of  the  female  seduced 
were  not  resident  in  the  province  at  the  time  of  the  birth  of 
her  child,  or  if  resident  therein,  does  not  bring  the  action 
within  six  months  from  the  birth  of  the  child. 

We  take  the  effect  of  this  enactment  to  be,  at  least  to 
postpone  the  right  of  the  master,  who  might  otherwise  sue 
at  common  law,  for  six  months  in  favour  of  the  father,  or 
in  the  event  of  his  death,  the  mother  of  the  female  seduced  ; 
and  if  the  father  or  mother  bring  a suit  for  the  seduction 
within  the  six  months,  either  the  master  is  wholly  deprived 
of  his  remedy  or  the  seducer  is  liable  to  two  actions. 

In  the  present  case,  however,  the  mother  was  resident  in 
the  province  at  the  time  of  the  seduction  and  of  the  birth 
of  the  child,  and  this  action  was  commenced  within  six 
months  after  the  latter  event,  and  hence,  according  to  the 
apparent  meaning  of  the  statute,  as  an  action  at  common 
law,  it  is  brought  too  soon. 

Can  it  then  be  treated  as  the  right  of  action  of  the 
mother  for  which  the  plaintiff  is  suing — a right  of 
action  given  her  by  the  statute  to  his  exclusion  as  master 
only,  but  sued  for  as  hers  in  his  own  name?  We 
think  not.  The  law  of  England  furnishes  no  precisely 
analogous  case,  but  by  anology  to  those  causes  of  action  for 
which  damages  are  recoverable  for  personal  wrong  to  the 
wife,  where  the  action  would  survive  to  her  if  her  husband 
died,  we  think  she  must  be  made  a plaintiff,  and  the  hus- 
band he  joined  with  her  for  conformity. 

Unless  the  case  of  McLean  y.  Ainslie,  (1  0.  S.  456,)  inter- 
feres, we  should  think  the  declaration  in  such  case  must  be 
special,  as  was  suggested  in  Lake  et  ux.  v.  Bemiss,  (4  C.  P. 
480 ;)  and  possibly  McLean  v.  Ainslie  might  be  distinguished. 

In  Devlin  et  ux.  v.  Brown,  which  is  referred  to  by 
Richards,  J.,  in  Lake  v.  Bemiss,  the  declaration  was  special. 
The  case  is  not  reported,  but  I have  a brief  note  of  it.  After 
the  first  trial  a rule  nisi  was  granted  for  a new  trial,  or  to 
arrest  the  judgment,  because  the  declaration  stated  that  the 
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female  seduced  was  the  daughter  of  Mary  Brown,  one 
of  the  plaintiffs,  by  a former  marriage  : that  defendant 
seduced  her,  and  that  the  action  was  brought  within  six 
months  after  the  birth  of  the  child  : that  the  mother  was 
married  to  the  other  plaintiff ; and  the  objection  taken  was 
that  the  declaration  shewed  no  ground  for  joining  him  in  the 
action.  The  court  made  the  rule  absolute  for  a new  trial 
on  grounds  stated  in  affidavits,  and  the  plaintiffs  obtained 
a second  verdict,  which  was  moved  against,  but  the  court 
refused  a rule  nisi. 

On  the  whole  it  appears  to  us  this  action  was  brought  by 
the  plaintiff  too  soon,  and  that  the  rule  for  a new  trial  must 
be  made  absolute. 

Rule  absolute. 


In  the  matter  of  Alanson  C.  Sheley  and  The  Corpo- 
ration of  the  Town  of  Windsor. 

By-law — Delay  in  moving  against. 

The  court,  because  of  the  long  delay  in  moving,  refused  a rule  nisi  to  quash 
a by-law  passed  eighteen  months  before,  for  licensing  and  regulating 
houses  of  public  entertainment,  the  objection  being  that  it  was  not  before 
the  final  passing  approved  by  the  electors. 

O'Connor  applied  for  a rule  nisi  to  quash  a by-law  of  this 
corporation,  passed  on  the  25th  of  February,  1863,  entitled 
a by-law  for  licensing  and  regulating  houses  of  public  enter- 
tainment, and  for  other  purposes  therein  mentioned,  or  to 
quash  sections  2 and  5 thereof,  on  the  ground  that  the  same 
was  not  before  the  final  passing  thereof  approved  by  the 
electors  of  the  municipality,  as  required  by  sub-sec.  6 of  sec. 
246  of  the  Municipal  Institutions  Act ; and  that  the  by-law 
does  not  limit  the  number  of  licenses  to  be  issued. 

Draper,  C.J. — We  think  the  long  delay  between  the 
time  of  the  passing  of  this  by-law,  which  took  effect  on  the 
1st  of  March,  1863,  and  the  time  of  this  application,  affords  a 
sufficient  reason  for  our  not  exercising  the  summary  juris- 
diction conferred  by  the  195th  section  of  the  act. 

If  the  by-law  is  void  for  the  reasons  offered,  or  for  any 
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other  reason,  our  not  interfering  will  not  either  prevent 
persons  injured  by  its  enforcement  from  obtaining  redress, 
nor  will  it  sustain  proceedings  which  would  be  unauthorized 
if  it  were  not  for  its  assumed  legality.  On  the  other  hand, 
after  so  long  a delay  and  apparent  acquiescence  in  its  pro- 
visions, we  do  not  see  reason  to  apprehend  any  great  evil 
from  our  not  discussing  the  questions  raised  in  a summary 
manner.  Probably  after  this  notification  the  council  of  the 
corporation  will  satisfy  themselves  whether  there  is  any 
omission  in  passing  it  or  any. other  defect  in  it  fatal  to  its 
validity,  and  if  so,  annul  it  before  any  new  difficulty  arises. 
We  refuse  the  rule. 

Eule  refused. . 


Irwin  v.  Samuel  Mcbride,  Samuel  McBride,  Junr.,. 
and  Alexander  McBride. 

Alienage. 

S.,  a citizen  of  the  United  States,  came  to  this  province  and  bought  the 
land  in  question.  He  died  in  1834,  leaving  four  sons,  three  born  aliens, 
one  born  in  this  province.  Two  of  these  three,  the  other  two  having  died 
unmarried,  in  1863  conveyed  to  the  plaintiff,  who  brought  ejectment. 
Held,  that  though  an  alien  may  take  by  conveyance,  he  cannot  pass  by  des- 
cent the  land  so  taken  : that  as  a consequence  nothing  passed  from  S. 
to  his  two  sons,  and  the  plaintiff  therefore  took  nothing  by  their  deed. 

Ejectment  for  lot  27,  in  the  third  concession  of  Amaranth. 
Writ  dated  the  9th  of  February,  1864. 

Defence  by  Alexander  McBride  alone  for  the  whole. 

The  plaintiff ’s  notice  of  title  was  under  an  indenture  of 
bargain  and  sale  from  Dennis  Stocker  and  William  Stocker, 
only  surviving  brothers  and  heirs-at-law  of  Daniel  Stocker, 
who  was  the  eldest  son  and  heir-at-law  of  Isaac  Stocker, 
who  was  the  grantee  in  fee  of  Joshua  Sly,  who  derived  title 
from  one  Willard  Frisbie,  grantee  in  fee  from  Allan  Robinet, 
patentee  of  the  Crown. 

The  defendant  asserted  title  to  the  east  half  by  a deed 
from  Samuel  McBride,  and  to  the  west  half  by  a deed  from 
James  Williamson. 

The  trial  took  place  at  Guelph  in  March,  1864,  before 
John  Wilson,  J. 
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It  was  admitted  that  the  Crown  granted  the  premises  to 
Allan  Eobinet  in  fee,  and  that  Allan  Robinet,  by  indenture 
dated  the  11th  of  October,  1824,  conveyed  the  premises  in  fee 
to  E.  Willard  Frisbie,  described  therein  as  of  the  town  of 
Phelps,  county  of  Ontario,  and  state  of  New  York,  gentle- 
man, which  indenture  was  registered  in  the  same  month  of 
October : that  by  indenture  dated  the  22nd  of  May,  1826, 
not  registered,  Frisbie  conveyed  the  same  land  in  fee  to 
Joshua  Sly,  of  Perrinton,  Monro  County,  and  State  of  New 
York  ; and  that  by  indenture  dated  the  22nd  of  December, 
1829,  not  registered,  Sly  conveyed  the  same  land  in  fee 
to  Isaac  Stocker,  of  the  town  of  Dumfries,  in  the  County  of 
Halton,  in  Upper  Canada. 

Isaac  Stocker  was  married  about  1817,  and  had  four 
children,  Daniel,  Dennis,  William,  and  Edmund,  and  he  died 
in  1834.  Edmund  died  in  1842,  and  Daniel  in  1845,  both 
unmarried.  Daniel  w^as  the  eldest  son,  and  wished  at  the 
time  he  was  ill  to  sell  the  land,  and  bn  the  1st*  of  August, 
1843,  he  executed  a power  of  attorney  under  seal,  constitu- 
ting John  Clemens  his  attorney,  irrevocable,  to  sign,  seal, 
execute  and  deliver  a good  and  valid  deed  for  conveying 
and  assuring  the  premises  in  question  to  a purchaser. 

An  indenture  dated  the  8th  September,  1843,  stated  to 
.be  made  between  John  Clemens  and  Daniel  Stocker  of  the 
first  part,  and  Joseph  Irwin  of  the  second  part,  whereby 
“ the  party  of  the  first  part  granted,  bargained,  sold, 
remised,  released,  aliened  and  confirmed  to  the  party  of  the 
second  part,  in  fee,  the  same  premises,  and  concluding,  “ In 
witness  whereof  the  party  of  the  first  part  hath  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written,”  was 
proved  to  have  been  executed  by  John  Clemens,  who  signed 
his  own  name,  but  did  not  sign  that  of  Daniel  Stocker,  or 
profess  to  act  under  the  power  of  attorney,  so  far  as  the  deed 
shewed. 

On  the  16th  of  November,  1863,  Dennis  Stocker  and 
William  Stocker,  both  described  as  of  the  State  of  Michigan, 
executed  an  indenture,  whereby  they  granted  and  confirmed 
to  the  plaintiff,  Joseph  Irwin,  in  fee,  the  same  premises. 
This  deed  recited  the  conveyance  from  Sly  to  Isaac 
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Stocker,  (which  was  executed  by  Roxana,  the  wife  of  John 
Clemens,  whom  she  married  in  1886,  and  formerly  widow  of 
Isaac  Stocker,)  and  the  other  circumstances  above  set  forth. 
She  was  a witness  at  the  trial,  and  proved,  among  other 
things,  that  she  and  Isaac  Stocker  were  both  born  in  the 
State  of  New  York,  and  so  were  all  her  sons,  except 
Edmund,  who  was  born  in  this  province  : that  Isaac  Stocker 
and  his  wife  came  to  this  province  about  1880,  and  she  and 
her  children  remained  there  about  thirteen  years,  and  then 
went  to  the  States. 

It  was  objected  that  on  this  evidence  it  appeared  Isaac 
Stocker  was  an  alien,  and  so  were  his  three  sons,  Daniel, 
Dennis  and  William  ; and  that  Frisbie  and  Sly  were  des- 
cribed in  the  deeds  put  in  as  residents  in  the  United  States, 
which  it  was  said  was  some  evidence  of  their  being  aliens. 

The  jury,  under  the  direction  of  the  learned  judge,  gave 
a verdict  for  the  * plaintiff,  with  leave  to  the  defendant  to 
move  to  enter  a verdict  for  him,  if  the  objections  should 
prevail. 

In  Easter  Term  McBride  obtained  a rule  nisi  accordingly. 
He  cited  Doe  Richardson  v.  Dickson,  2 0.  S.  292  ; Co.  Lit. 
129  a. 

In  this  term  M.  C.  Cameron,  Q.C.,  and  McCarthy  shewed 
cause,  citing  Doe  McDonald  v.  Cleveland,  6 0.  S.  117 ; 
Doe  Hay  v.  Hunt,  11  U.  C.  R.  870  ; Rex  v.  Inhabitants  of 
Erith,  8 East  589 ; Hansard  on  Aliens,  188 ; 12  Vic., 
ch.  197. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

For  the  purposes  of  this  decision  the  facts  requiring  to  be 
considered  may  be  easily  stated.  Isaac  Stocker  was  a 
citizen  of  the  United  States,  and  came  to  this  province, 
residing  here  about  four  years,  during  which  he  purchased 
the  land  in  question.  He  died  in  1834.  He  left  four  sons, 
three  born  aliens,  one  born  in  this  province,  who  died 
unmarried.  His  eldest  son  also  died  unmarried.  The  two 
remaining  sons,  who  apparently  left  this  province  after  their 
father’s  death,  (but  it  is  unimportant,)  have  not  resided  since 
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in  the  province.  It  is  not  asserted  that  either  Isaac,  the 
father,  or  the  two  sons,  Dennis  and  William,  or  either 
of  them,  ever  became  naturalized  subjects  by  complying 
with  any  provincial  statute.  In  November,  1863,  they  con- 
veyed to  the  plaintiff,  and  this  action  is  founded  on  that 
conveyance. 

Now,  conceding  that  an  alien  may  take  a conveyance  of 
real  estate,  and  may  convey  it  away  again,  and  that  according 
to  Doe  v.  Cleveland,  (6  0.  S.  117,)  the  grantee  of  the 
alien  may  maintain  ejectment,  at  all  events  against  the  per- 
son from  wrhom  the  alien  purchased,  (though  Macaulay,  J., 
dissented,)  none  of  these  concessions  will  help  the  plaintiff. 

He  must  establish  that  one  alien  can  take  real  estate 
from  another  by  descent,  and  that  the  heir  of  the  alien, 
himself  an  alien,  can  convey  such  real  estate. 

We  take  the  law  to  be,  that  though  an  alien  may  take  by 
conveyance,  he  cannot  pass  the  land  so  taken  by  descent, 
which  is  an  act  not  of  the  party,  but  of  the  law  itself ; and 
consequently  that  nothing  passed  by  descent  from  Isaac 
Stocker  to  his  sons  Dennis  and  William,  and  as  a necessary 
result,  nothing  passed  by  their  conveyance  to  the  plaintiff  ; 
and  therefore  that'  a verdict  should  be  entered  for  the 
defendant  on  the  leave  reserved. 

Rule  absolute. 


Malcolm  McPhatter  and  Alexander  McPhatter  v. 
Leslie  and  Ingram. 

Sale  of  goods — Estoppel — Notice  of  action  under  Division  Courts  Act. 

In  an  action  for  seizing  goods  under  Division  Court  attachments,  it  was 
proved  that  a few  days  before  the  seizure  the  goods  had  been  sold  by 
auction  under  the  direction  of  one  of  the  plaintiffs,  who  executed  a bill 
of  sale  to  the  vendee,  witnessed  by  the  auctioneer.  Held , that  this  plain- 
tiff could  not  afterwards  be  permitted  to  set  up  that  the  sale  was  void 
because  fraudulent  as  against  the  plaintiffs’  creditors,  and  to  maintain 
trespass  for  seizing  the  same  goods  as  if  they  were  his  own. 

Semble,  that  notice  of  action  to  a Division  Court  Clerk  is  sufficient  if  it 
complies  with  C.  S.  U.  C.  ch.  19,  secs.  193,  194,  though  it  may  not  contain 
all  that  is  required  by  ch.  126,  for  the  latter  act  does  not  overrule  or  vary 
the  former,  but  they  establish  rules  for  distinct  cases. 

Trespass  de  bonis  asportatis,  on  the  23rd  of  October, 
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1868.  Second  count , laying  the  same  trespass  on  the  24th 
of  October.  Third  count,  trover  for  the  same  goods,  laid  on 
the  28th  of  October. 

Each  defendant,  by  the  same  attorney,  pleaded  not  guilty, 
by  statutes  22  Vic.,  ch.  19,  sec.  194,  and  22  Vie.,  ch.  126, 
sec.  11,  both  public  acts,  Consol.  Stats.  U.  0. 

The  case  was  tried  in  Guelph,  in  March,  1864,  before 
John  Wilson,  J. 

The  plaintiff  proved  service  of  notice  of  action  on  the 
defendant  Leslie,  clerk  of  the  Second  Division  Court  of  the 
county  of  Wellington,  on  the  16th  of  November,  1868,  and 
on  the  defendant  Ingram,  a bailiff  of  the  same  court,  on  the 
17th  of  November,  1868.  A copy  of  the  warrant  under 
which  Ingram  acted  was  also  demanded. 

Ingram  was  called  by  the  plaintiffs.  He  proved  that  he 
seized  the  goods  mentioned  in  the  declaration  on  the  23rd 
of  October,  1863,  advertised  them  on  the  24th,  and  sold 
them  on  the  28th.  He  produced  twelve  warrants  of  attach- 
ment, signed  by  the  defendant  Leslie,  as  clerk  of  the  Division 
Court,  addressed  to  him  (Ingram)  as  bailiff,  commanding 
him  to  seize,  &c.,  the  personal  estate  and  effects  of  the  plain- 
tiff. He  said  he  also  had  two  executions  against  the  same 
goods  signed  by  Leslie,  which  he  produced. 

He  sold  on  the  attachments,  and  took  the  goods  away  on 
the  23rd  of  October,  and  returned  the  proceeds  to  Leslie. 
The  amount  of  attachments  was  about  $229.  He  put  in  a 
list  of  the  things  sold,  and  evidence  of  their  value  was 
given. 

On  cross-examination  of  Neil  McPhatter,  one  of  the  plain- 
tiff’s witnesses,  he  said  that  the  plaintiff  Alexander  had  told 
him  they  (the  plaintiffs)  had  sold  a few  things  to  Neil 
McPhatter,  (not  the  witness:)  that  creditors  whom  the 
plaintiff  Alexander  named  had  threatened  them,  and  they 
assigned  some  things  to  Neil  to  prevent  it.  This  Neil,  the 
witness,  was  plaintiff’s  hired  man,  and  did  not  pretend  to 
own  the  property.  The  other  Neil  was  a cousin  of  the  plain- 
tiffs, and  swore  the  property  was  theirs  ; that  he  had  bought 
it  to  give  them  time  to  sell  it,  and  he  set  up  no  claim  to  it  at 


M’PHATTER  ET  AL.  Y.  LESLIE  ET  AL. 


575 


the  sale.  The  sale  to  him  was  two  or  three  days  before  the 
bailiff  seized.  He  told  one  of  the  creditors  the  property  was 
his,  but  he  issued  an  attachment  and  gave  it  to  the  bailiff 
for  his  claim  for  wages. 

A nonsuit  was  moved  for,  on  the  ground  that  defendant 
Leslie  was  entitled  to  the  protection  of  ch.  126,  Consol.  Stat. 
U.  C.  The  learned  judge  held  that  the  action  failed  as 
against  the  bailiff,  but  overruled  the  objection  as  to  Leslie, 
with  leave  to  move. 

On  the  defence  were  putin  a number  of  warrants  of  attach- 
ment against  the  plaintiffs,  and  the  affidavits  upon  which  the 
defendant  Leslie  granted  them.  All  these  affidavits  stated 
that  the  deponent  was  a creditor  (stating  for  what  sum)  of  the 
plaintiffs : that  deponent  had  good  reason  to  believe  and 
verily  did  believe  that  the  two  plaintiffs  in  this  suit  were 
about  to  abscond  from  the  province,  or  to  leave  the  county 
of  Wellington,  with  intent  and  design  to  defraud  the  depo- 
nent, taking  away  personal  estate  liable  to  seizure  under 
execution  for  debt.  It  was  also  proved  that  there  were 
numerous  judgments  recovered  against  the  plaintiffs,  on  some 
of  which  there  were' executions  in  the  sheriff’s  hands. 

It  was  further  proved  that  a sale  by  auction  was  made  on 
the  20th  of  October,  1868,  of  the  goods  afterwards  seized 
by  the  bailiff,  and  that  Neil  McPhatter  was  the  purchaser. 
A bill  of  sale  of  that  date  was  drawn  up,  in  which  the  vendor 
was  stated  to  be  the  plaintiff  Alexander,  and  he  signed  a 
receipt  for  payment  of  the  price,  $887,  in  full,  at  the  foot  of 
the  bill  of  sale,  to  which  the  auctioneer  was  a subscribing 
witness.  On  the  same  day  an  agreement  by  way  of  lease 
was  executed,  between  Neil  McPhatter  and  the  plaintiff 
Alexander,  whereby  Neil  agreed  to  lease  the  same  property 
to  Alexander,  for  one  year,  for  the  sum  of  $187,  provided 
that  if  Alexander  paid  Neil  $137,  with  interest,  before  the 
20tli  of  October,  1864,  the  property  was  to  belong  t > 
Alexander,  and  if  not  it  was  to  remain  the  property  of  Neil, 
and  “ this  lease  shall  become  null  and  void.” 

The  auctioneer  stated  that  Alexander  and  Neil  came  to 
him  to  sell  the  property,  which  he  did,  and  Neil  became  the 
purchaser.  Neil  and  a woman  were  bidders.  Five  or  six 
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persons  were  at  the  sale.  Something  was  said  about  cloak- 
ing the  property.  Alexander  said  that  they  owed  Neil  $200, 
and  were  to  allow  him  this  on  the  sale,  and  were  to  give 
credit  for  the  $137.  The  auctioneer  put  up  a notice  three 
or  four  days  in  Graham’s  bar-room,  in  Galt.  He  understood 
they  did  not  want  the  sale  to  be  made  public  in  Clyde ; it 
was  however  advertised  in  three  or  four  places.  Alexander 
said  the  sale  was  made  to  secure  Neil,  and  to  raise  money 
to  pay  one  Atwood,  who  had  an  execution.  Atwood  was  at 
the  sale.  He  swore  that  he  supposed  it  was  on  his  execution,, 
and  got  paid  in  money  and  its  equivalent. 

NeilMcPhatter  was  re-called  by  the  defendants,  and  swTore 
the  plaintiffs  did  owe  him  $17 : that  there  were  people  at  the 
sale  : that  he  and  Alexander  bid  against  one  another : that 
the  plaintiff  Malcolm  knew  nothing  of  all  this  : that  all  the 
things  were  delivered  to  him,  and  he  took  none  away. 

The  learned  judge  directed  a verdict  in  favour  of  the 
bailiff,  and  said  the  affidavits  did  not  authorise  the  issue  of 
the  warrants  of  attachment ; and  that,  so  far  as  the  plaintiffs 
were  wronged  by  the  seizure  and  sale  on  the  attachments,  the 
defendant  Leslie  was  liable,  but  not  for  any  goods  sold  on  At- 
wood’s execution,  which  was  for  $88.55,  and  on  which,  accord- 
ing to  the  endorsement  thereon,  a seizure  was  made  on  the 
5th  of  October,  1863,  by  Ingram,  and  a considerable  part  of 
the  property  sold  on  the  28th  of  October  was  taken  in  execu- 
tion. Atwood  had  a second  execution  for  the  same  amount, 
and  issued  on  the  same  day,  on  which  also  the  same  property 
was  seized,  according  to  Ingram’s  endorsement,  on  the  3rd 
of  October.  He  also  directed  that  if  any  of  the  goods,  after 
satisfying  these  executions,  were  sold  by  the  plaintiffs  to 
Neil  McPhatter,  although  fraudulently,  the  plaintiffs  could 
not  recover  for  them,  for  the  sale  would  bind  them,  though 
void  as  against  creditors ; and  if  the  jury  found  that  any 
goods  were  seized  under  the  attachments  which  had  neither 
been  sold  under  the  execution  nor  yet  to  Neil  McPhatter, 
the  plaintiffs  were  entitled  to  recover  for  those  goods  at  all 
events. 

The  defendants’  counsel  objected,  1,  that  whatever  had 
been  paid  to  creditors  who  had  issued  attachments  should  be 
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allowed  to  Leslie  in  migitation  of  damages.  The  learned 
judge  declined  so  to  direct.  2.  That  the  jury  should  have 
been  directed  that  if  Alexander  alone  sold  the  goods  to  Neil, 
he  could  not  join  in  this  action,  though  Malcolm  could  sue 
alone;  and  that  Leslie  was  not  responsible  for  any  sale 
made  by  Ingram ; and  that  the  learned  judge  should  have 
told  the  jury  to  deduct  from  the  sale  those  goods  which  had 
been  seized  under  the  two  executions,  whereas  they  had  been 
told  to  deduct  that  sum  from  the  first  goods  sold  by  the  bailiff 
to  satisfy  the  executions. 

The  jury  found  a verdict  for  the  defendant  Ingram,  and 
against  Leslie  for  $400. 

In  Easter  Term  M.  C.  Cameron , Q.C.,  obtained  a rule 
nisi  for  a nonsuit  on  the  leave  reserved  as  to  Leslie,  or  for 
a new  trial  as  to  Leslie,  the  verdict  being  contrary  to  law 
and  evidence,  and  for  excessive  damages,  and  for  misdirec- 
tion, in  charging  that  the  affidavits  produced  were  insuffi- 
cient to  justify  the  issuing  of  the  warrants  of  attachment, 
and  that  notwithstanding  the  sale  by  one  plaintiff  the  action 
was  properly  brought  by  both,  and  that  Leslie  was  answer- 
able  for  the  sale  by  the  bailiff,  and  that  notwithstanding  the 
judgments  recovered  in  the  division  court  were  satisfied  hv 
the  proceeds  of  the  sale  of  the  goods,  the  defendant  was  not 
entitled  to  have  such  judgment  considered  in  mitigation  of 
damages,  and  that  defendant  Leslie  was  not  entitled  to 
notice  of  action  under  the  statute,  ch.  126.  He  cited 
Bell  v.  Peel,  15  U.  C.  R.  594 ; Ferrier  v.  Cole,  lb.  561  ; 
Cinq  Mars  v.  Moodie,  lb.  601 ; Buffalo  and  Lake  Huron 
R.  W.  Co.  v.  Gordon,  16  U.  C.  R.  283 ; Anderson  v.  Grace, 
17  U.  C.  R.  96 ; Graham  v.  Smart,  18  U.  C.  R.  482 ; Caron 
v.  Graham,  lb.  815  ; Harrison  v.  Brega,  20  U.  C.  R.  324, 
Quackenbush  v.  Snider,  13  C.  P.  196  ; Moran  v.  Palmer, 
lb.  528. 

During  this  term,  Freeman , Q.C.,  shewed  cause,  citing 
McKenzie  v.  Mewburn,  6 0.  S.  486;  Boyle  v.  Ward,  11  U. 
C.  R.  416;  Sowell  v.  Champion,  6 A.  & E.  407. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

The  notice  of  action  did  not  contain  all  that  the  Consol. 

37  vol.  xxm. 
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Stats.  U.  C.,  eh.  126,  requires,  for  neither  the  name  and 
place  of  abode  of  the  plaintiffs  nor  the  name  and  place  of 
abode  of  the  attorney  was  endorsed  upon  it,  and  if  the  de- 
fendant Leslie  was  entitled  to  such  a notice,  it  was  clear  he 
had  it  not.  I felt  inclined  at  first  to  hold  that  the  reason 
on  which  Macaulay , C.J.,  held  that  a sheriff  was  not 
entitled  to  notice  under  ch.  126  might  apply  also  to  this 
defendant,  the  clerk  of  the  Division  Court.  But  even  then 
he  was  entitled  to  notice  under  the  Division  Courts  Act,  and 
so  the  cases  were  dissimilar. 

In  Dale  v.  Cool,  (4  C.  P.  462,)  Macaulay , C.J.,  held  that 
“ On  reference  to  18  & 14  Vic.,  ch.  58,  sec.  107,  the  14  & 
15  Vic.,  ch.  54,  sec.  5,  and  the  16  Vic.,  ch.  177,  sec.  7,”  he 
thought  the  bailiff  entitled  to  notice,  and  that  the  objection 
was  open  to  him  on  the  plea  of  not  guilty  per  stat.  The 
first  of  these  three  acts  is  the  Division  Courts  Act,  the 
second  is  the  act  for  the  protection  of  magistrates  and 
others,  and  the  third  is  the  Division  Courts  Extension  Act, 
though  I presume  sec.  14,  and  not  sec.  7,  was  meant.  In 
Anderson  v.  Grace  (17  U.  C.  R.  96)  the  Chief  Justice  says, 
it  is  the  act  14  and  15  Vic.  must  govern,  because  the  pre- 
vious enactments  giving  protection  are  repealed  by  that  act. 
But  the  Consol.  Stat.  U.  C.,  ch.  19,  secs.  198,  194,  provides 
expressly  for  notice  and  limitation  of  action  for  any  thing 
done  under  that  act,  and  though  the  enactments  of  the  14 
& 15  Vic.  are  re-enacted  by  Consol.  Stat.  U.  C.,  ch.  126,  it 
appears  to  me  we  cannot  hold  that  the  latter  chapter  was 
intended  to  overrule  or  vary  the  provisions  of  ch.  19  of  the 
same  statutes,  but  that  they  were  establishing  rules  for 
distinct  cases. 

I think,  therefore,  that  the  clerk  in  this  case  having  been 
served  with  a notice  of  action,  such  as  ch.  19  requires,  can- 
not successfully  object  to  the  want  of  additional  formalities 
which  ch.  126  requires. 

It  is  not,  however,  in  our  view,  necessary  to  determine 
this  point,  for  after  much  reflection  we  have  arrived  at  the 
conclusion  that  after  the  sale  made  by  Alexander  McPhatter 
through  the  form  of  an  auction,  which  the  auctioneer  swears 
he  thought  was  intended  to  pass  the  property,  he  cannot 
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maintain  an  action  for  trespass  to  that  same  property  as 
being  his  own. 

The  case  in  principle  is  very  like  that  of  Cinq  Mars  v. 
Moody,  15  U.  C.  E.  601,)  and  the  defence  is  open  under 
the  general  issue,  not  guilty  per  stat.  In  that  case  one 
Brown  was  held  to  be  precluded  from  selling  certain  goods 
under  an  execution,  though  there  is  very  strong  ground  for 
holding  in  fact  they  were  the  goods  of  his  execution  debtor, 
because  he  had  been  party  to  a proceeding  by  which  those 
same  goods  had  been  sold  to  the  plaintiff  in  that  action 
under  colour  of  an  execution  and  sale  by  the  sheriff,  which, 
almost  beyond  question,  was  a fraud  upon  other  creditors 
of  the  execution  debtor. 

The  plaintiff  Alexander  cannot,  it  appears  to  us,  be  per- 
mitted to  set  up  that  his  own  sale  to  Neil  McPhatter, 
attested  by  the  auctioneer,  through  whose  agency  it  was 
made,  was  wholly  void,  because  it  was  fraudulent  against 
the  creditors  of  the  plaintiffs,  and  to  insist  that  three  days 
after  such  sale  he  was  clothed  with  all  the  rights  of  owner 
of  the  goods. 

On  this  ground,  and  without  adverting  to  other  objections, 
we  are  of  opinion  the  rule  for  a nonsuit  should  be  made 
absolute. 

Eule  absolute,  (a) 


(a)  As  to  the  effect  of  the  disability  of  one  plaintiff  to  sue  upon  an  action 
in  which  others  join  with  him,  see  Brandon  et  al.  v.  Scott,  7 E.  & B.  234. 
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Manary  v.  Dash. 

Trespass  to  land — Pleading — Affidavits  taken  by  surveyor — How  far  evidence 
— C.  S.  U.  C.,  ch.  93,  secs.  50,  51 — Construction  of. 

To  an  action  of  trespass  on  lot  11,  in  tbe  5th  concession  of  Saltfleet,  defen- 
dant pleaded,  among  other  pleas,  that  the  alleged  trespass  was  committed 
on  lot  12,  and  on  defendant’s  land.  Semble,  that  the  allegation  of  title 
to  lot  12  was  superfluous,  unless  equivalent  to  liberum  tenementum  ; that 
the  averment  that  the  trespass  w^as  committed  there  was  in  effect  not 
guilty ; and  that  if  the  fact  that  the  trespass  took  place  on  lot  11,  and  on 
the  plaintiff ’s  property,  was  intended  to  be  put  in  issue,  it  should  have 
been  done  in  another  form. 

The  question  in  dispute  at  the  trial  being  the  boundary  line  between  11 
and  12,  affidavits  were  offered  in  evidence  as  to  the  line  between  lots  4 
and  5,  and  14  and  15,  in  the  same  concession,  taken  by  the  surveyor  em- 
ployed by  defendants  to  run  this  line  in  i860,  and  filed  with  the  registrar 
under  C.  S.  U.  C.,  ch.  93,  sec.  51.  Held,  that  such  affidavits  were 
properly  rejected. 

Qucere,  as  to  the  effect  of  the  words  in  that  section,  “ subject  to  be  produced 
thereafter  in  evidence  in  any  court  of  law  or  equity  within  Upper  Canada.” 
One  of  these  affidavits  went  to  shew  that  none  of  the  side  lines  in  this  con- 
cession had  been  run  in  the  original  survey,  owing  to  a large  swamp. 
Held,  not  an  affidavit  within  the  statute,  for  evidence  “ concerning  any 
boundary”  does  not  mean  evidence  that  no  such  boundary  ever  existed  ; 
and  on  this  ground,  also,  such  affidavit  was  rightly  rejected. 

Trespass  to  lot  number  11,  in  the  5th  concession  of 
Saltfleet,  cutting  trees,  &c. 

Pleas. — 1.  Not  guilty.  2.  Land  not  the  plaintiff’s.  3.. 
That  the  alleged  trespasses  were  committed  on  number  12,. 
in  the  5th  concession  of  Saltfleet,  and  were  committed  on 
the  land  of  Defendant  Dash,  and  by  defendant  Tassier,  as- 
his  servant,  and  by  his  command.  Issue. 

The  issue  was  tried  at  Hamilton  in  March,  1864,  before 
Hagarty , J. 

The  question  in  dispute  at  the  trial  on  the  evidence,  was 
the  proper  division  line  between  the  plaintiff  and  defendant, 
the  former  being  in  possession  of  number  11,  the  latter  of 
number  12,  in  the  5th  concession  of  Saltfleet,  and  both  the 
point  of  commencement  of  such  division  line  and  the  course 
thereof  were  made  the  subject  of  enquiry. 

For  the  plaintiff  it  was  contended  that  the  original  survey 
was  made  by  running  the  side  lines  of  lots,  and  not  the 
concession  lines  of  the  township.  On  the  part  of  the 
defendant  it  was  insisted  that  although  this  might  be  true  as 
to  part,  yet  that  a large  portion  of  the  township,  including 
the  locus  in  quo.  had  not  been  surveyed  at  the  original 


MANAKY  Y.  DASH  ET  AL. 


581 


survey,  and  that  between  the  north-west  angle  of  lot  number 
4,  and  the  north-west  angle  of  lot  number  14,  in  the  5th 
concession,  no  posts  had  been  planted,  nor  any  side  lines 
run,  and  consequently  that  the  proper  mode  of  determining 
the  point  of  commencement  between  these  two  lots,  11  and 
12,  was  to  divide  the  difference  between  the  two  nearest 
posts  that  could  be  found  into  the  requisite  number  of  lots, 
and  to  run  the  side  line  between  the  lots  11  and  12  parallel 
do  the  governing  line  of  the  township,  that  is,  the  line  be- 
tween the  townships  of  Grimsby  and  Saltfleet. 

The  weight  of  evidence  very  clearly  went  to  prove  that 
the  side  lines  were  run,  and  not  the  concession  lines,  except 
so  far  as  was  necessary  in  passing  from  one  side  line  to 
another.  There  was  also  some  evidence  to  shew  that  the 
side  line  between  these  two  lots,  eleven  and  twelve,  had  been 
run  in  the  original  survey,  for  there  were  blazes  found  upon 
trees,  which  in  the  judgment  of  one  of  the  surveyors  employed 
by  the  plaintiff  were  made  at  the  original  survey.  It  was 
further  sworn  that  the  work  on  the  ground  did  not  wholly 
correspond  with  the  field  notes  of  the  original  survey,  which 
was  stated  to  be  less  complete  than  those  notes  represented. 

No  objection  was  taken  to  the  manner  in  which  the  learned 
judge  presented  the  case  to  the  jury,  who  gave  the  plaintiff 
a verdict,  but  with  only  Is.  damages. 

♦ 

Robert  A.  Harrison  obtained  a rule  nisi  for  a new  trial 
fqr  misdirection,  in  this,  that  the  learned  judge  ruled  there 
was  evidence  to  go  to  the  jury  in  support  of  the  issue  joined 
on  the  second  plea  of  the  defendants  ; or  upon  the  ground 
of  the  rejection  of  evidence,  in  this,  that  the  learned  judge 
rejected  the  evidence  of  Silas  Smith,  taken  before  J.  Stough- 
ton Dennis,  a Deputy  Provincial  Surveyor,  reduced  to  writ- 
ing by  him,  and  read  over  by  him  to  the  said  Silas  Smith, 
and  signed  by  the  said  Silas  Smith,  and  by  said  surveyor 
produced  from  the  custod}^  of  the  registrar  of  deeds  in  and  for 
the  county  of  Wentworth,  the  said  Silas  Smith  being  at  the 
time  of  trial  deceased ; or  upon  the  grounds  of  surprise  and 
discovery  of  new  evidence  disclosed  in  affidavits. 
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Freeman , Q.C.,  shewed  cause,  citing  Davis  v.  Waddell, 

6 C.  P.  442 ; Ruthven  v.  Stinson,  14  C.  P.  181. 

Harrison , in  support  of  the  rule,  cited  Hunter  v.  Farr, 
ante,  page  829  ; Doe  Padwick  v.  Skinner,  8 Ex.  84  ; Rose. 
N.  P.  88. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  declares  for  a trespass  to  lot  number  11,  in 
the  fifth  concession  of  Saltfleet.  The  defendants  first  deny 
the  wrongful  act  altogether.  Then  they  deny  that  the  land, 
i.e.,  number  11,  is  the  plaintiff’s  ; and,  lastly,  they  say  the 
alleged  trespass  was  committed  on  lot  number  12,  which  is 
defendant’s  Dash’s  soil  and  freehold. 

There  can  be  no  question  that  the  verdict  is  right  on  the 
first  issue,  and  as  little  as  to  the  second,  for  the  plaintiff 
gave  evidence  that  he  was  in  possession  of  lot  number  11  be- 
fore and  at  the  time  of  the  trespass,  which  was  all  that  was 
requisite  where  the  defendant  shewed  no  better  title.  The 
last  plea  seems  designed  to  raise  the  question,  whether  the 
trespass  for  which  the  plaintiff  brought  this  action  was 
committed  upon  number  12,  to  which  one  of  the  defendants 
asserted  title.  This  allegation  of  title  to  number  12  was 
wholly  superfluous,  unless  the  plea  amounts  to  liberum 
tenementum , for  it  answered  nothing  alleged  or  proved  or 
attempted  to  be  proved  by  the  plaintiff,  and  in  asserting 
that  the  alleged  trespass  was  committed  on  number  12,  the 
defendants  in  effect  only  deny  that  they  were  guilty  of  the 
trespass  charged  on  them.  As  at  present  advised,  it  appears 
to  me  that  if  the  object  of  the  defendants  was  to  put  in  issue 
the  fact  whether  the  place  in  which  the  trespass  complained 
of  was  actually  committed,  was  part  of  number  11,  and  the 
property  of  the  plaintiff,  it  should  have  been  done  in  another 
form.  But  however  this  may  be,  and  it  is  not  necessary  to 
decide  it,  there  was  evidence  to  go  to  the  jury  that  the  tres- 
pass was  on  number  11,  and  they  have  so  found. 

As  the  pleadings  are  framed,  we  cannot  see  that  this  verdict 
and  any  judgment  that  may  be  entered  upon  it  will  operate 
by  way  of  estoppel  on  either  party  as  to  what  are  the  bound- 
aries of  lot  number  11,  or  the  true  place  of  the  division  line 
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between  that  lot  and  number  12  ; and  if  not,  there  should 
not  be  a new  trial  unless  upon  some  sufficient  ground  of  law. 

In  the  rule  the  first  objection  raised  affects  the  second 
issue,  but  we  are  of  opinion  that  this  requires  no  further 
notice,  and  the  only  point  remaining  to  be  considered  is  the 
question  of  the  rejection  of  evidence. 

As  to  this,  Mr.  Dennis,  the  surveyor  employed  by  the 
defendants  to  run  this  line,  took  affidavits  from  two  persons 
as  to  the  post  between  numbers  14  and  15,  and  numbers  4 
and  5 in  the  5th  concession.  These  affidavits  were  made  in 
1860,  after  the  question  as  to  this  side  line  between  11  and 
12  had  arisen,  for  the  determination  of  this  side  line  was 
the  object  of  the  survey.  They  were  filed  under  the  Surveys 
Act  with  the  registrar  of  the  county.  The  defendants’ 
counsel  offered  to  put  them  in  evidence,  not  calling  either 
of  the  deponents  or  proving  that  they  were  not  alive,  (a) 
One  of  them  (Silas  Smith)  according  to  his  affidavit,  was 
born  in  1788.  The  original  survey  was  made  in  1797,  and 
Smith  stated  that  he  was  present  at  the  original  survey, 
and  his  affidavit  goes  strongly  to  shew  that  the  line  in  dis- 
pute was  not  run  at  that  time. 

The  Surveys  Act,  Consol.  Stat.  U.  C.,  ch.  93,  sec.  50, 
enables  a surveyor  to  administer  an  oath  to  every  person 
whom  he  examines  concerning  any  boundary,  &c.,  which 
such  surveyor  may  be  employed  to  survey,  and  (sec.  51,) 
when  such  affidavit  has  been  so  made  it  may  be  filed  and 
kept  in  the  registry  office  of  the  county  in  which  the  lands 
to  which  the  same  relates  are  situate,  “subject  to  be  pro- 
duced thereafter  in  evidence  in  an}7  court  of  law  or  equity  in 
Upper  Canada.” 

We  have  felt  some  doubt  in  determining  what  effect  is  to  be 
given  to  the  words,  “ subject  to  be  produced,”  &c.,  and  we 
are  not  aware  that  they  have  received  a judicial  construction. 
We  are  not  prepared  to  construe  them  so  as  to  make  affidavits 
taken  before  a surveyor  when  employed  in  a particular  sur- 
vey evidence  upon  any  other  disputed  line  or  question  of 
survey  arising  at  a different  time  and  between  different 

(a)  Mr.  Harrison,  for  the  defendants,  here  mentioned  that  he  had  offered 
at  the  trial  to  prove  the  death  of  one  of  the  deponents,  but  that  the  learned 
judge  had  nevertheless  rejected  the  evidence.  This  statement  Mr.  Justice 
Hagarty  confirmed. 
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parties,  or  as  making  them  admissible  without  any  reference 
to  the  general  rules  of  law  regulating  evidence. 

The  question  in  dispute  is  the  side  line  between  lots  11 
and  12.  The  evidence  shews  that  the  original  survey  of  the 
township  was  made  by  running  the  side  lines  thereof.  If 
this  side  line  had  been  actually  run  and  could  be  traced,  no 
dispute  could  he  maintained.  If  it  can  be  shewn  that, 
though  not  run,  it  was  clearly  intended  to  be  run  and  estab- 
lished as  the  other  side  lines  were,  then  we  think  that  method 
of  ascertaining  its  situs  should  be  followed,  and  if  points 
were  established,  as  marked  at  the  original  survey,  upon  the 
side  line  between  lots  11  and  12  in  concessions  north  or 
south,  or  both  north  and  south  of  the  5th  concession,  I think 
the  line  should  be  protracted  from  or  between  such  points, 
in  accordance  with  what  work  is  to  be  fonnd  on  the  ground. 
We  adhere  to  the  views  expressed  in  Davis  v.  Waddell,  (6  C.  P. 
248,)  and  as  in  reference  to  the  original  plan  of  survey,  i.  e., 
running  side  lines  to  designate  the  boundaries  of  lots,  and 
not  concession  lines,  the  posts  respecting  which  these  affi- 
davits speak  could  have  no  relation  to  the  line  now  in  dis- 
pute, we  think  so  far  they  were  properly  rejected. 

Smith’s  affidavit  however  states  that  none  of  the  side  lines 
in  either  the  5th  or  6th  concessions  were  run  at  the  original 
survey  from  lot  4 to  lot  14,  because  of  the  “ big  swamp.” 
Evidence  that  particular  parts  of  a concession  had  not  been 
surveyed  at  all  can  hardly  be  called  evidence  “ concerning 
any  boundary,  post  or  monument,  or  any  original  landmark, 
line,  limit,  or  angle  of  any  township,  concession,  range,  lot 
or  tract  of  land  which  ” a surveyor  is  employed  to  survey, 
unless  we  interpret  evidence  “ concerning  any  boundary,” 
&c.,  to  mean  evidence  that  there  never  was  any  such 
boundary.  We  do  not  think  that  was  the  meaning  or  in- 
tention of  the  legislature,  and  on  this  ground  also  we  think 
the  affidavit  was  rightly  rejected. 

As  to  it  being  admissible  as  reputation,  it  is  enough  to  say 
that  no  proof  was  given  that  either  witness  was  dead,  and 
the  question  that  the  statements  of  these  witnesses  were 
made  post  litem  motam  would  have  to  be  considered.  • 


Eule  discharged. 
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Speirs  v.  Carrique. 

Taxation  of  costs — Certificate — Unauthorised  version  and  entry  on  the  roll — 

Practice. 

Plaintiff  sued  for  trespass  to  land,  and  obtained  a verdict  for  is.,  the  pleas 
being  not  guilty,  not  possessed,  and  liberum  tenementum;  and  the  judge 
certified  that  the  action  was  really  brought  to  try  a right,  besides  the 
right  to  recover  damages  for  the  trespass  complained  of. 

Held , that  this  certificate  alone,  taken  in  connexion  with  the  pleadings,  was 
equivalent  to  an  assertion  by  the  judge  that  the  title  to  the  land  was  in 
question,  and  entitled  the  plaintiff  to  full  costs. 

Judgment  was  entered  in  another  county,  and  full  costs  taxed.  On  the 
20th  of  July,  i860,  the  taxation  was  revised  in  Toronto,  under  C.  L. 
P.  A.,  sec.  331,  and  /2  15s.  7d.  struck  off.  On  the  2n$of  August  the 
judge  who  tried  the  cause  gave  a certificate  or  memorandum,  stating 
(among  other  things)  that  he  had  declined  to  certify  that  it  was  a 
proper  case  to  be  withdrawn  from  the  inferior  court,  and  on  this  the 
taxing  officer,  without  any  notice  to  or  consent  of  the  plaintiff,  on  the 
3rd  of  August,  i860,  reduced  the  costs  to  Division  Court  costs,  and 
gave  a certificate  that  he  had  done  so,  which  was  served  on  the  plaintiff’s 
attorney.  In  October,  1862,  the  defendant  sued  the  plaintiff  for  enforcing 
the  execution  for  too  much,  which  was  the  first  notice  the  plaintiff  had 
of  the  reduction,  and  some  time  after  that  the  master  made  an  entry  on 
the  roll  of  this  last  revision,  and  the  reduction  thereby  of  the  costs  to 
£11  3s.  gd.,  adding,  “ Therefore  let  the  said  plaintiff  have  execution 
therefor,  &c.” 

Held,  that  the  proceeding  on  the  3rd  of  August,  which  was  not  shewn  to 
have  been  a continuation  or  adjournment  of  the  revision  of  the  20th  of 
July,  and  the  subsequent  entry  on  the  roll,  were  wholly  unauthorised, 
and  must  be  set  aside. 

C.  S.  Patterson  obtained  a rule,  calling  on  the  defendant 
to  shew  cause  why  the  entry  on  the  judgment  roll  in  this 
cause,  purporting  to  state  a review  of  taxation  of  costs  in 
this  cause,  made  on  the  3rd  day  of  August,  1860,  should 
not  be  struck  out,  on  the  ground  that  the  said  entry  was 
made  without  authority,  no  proper  or  regular  review  of  the 
taxation  having  taken  place  to  warrant  such  entry ; and  why 
in  place  thereof  an  entry  should  not  be  made  of  the  review 
of  taxation  made  in  this  cause  on  the  20th  of  July,  1860, 
and  of  the  reduction  of  costs  then  made  by  striking  off  the 
sum  of  £2  15s.  7d. ; and  why  the  certificate  of  the  master 
of  this  honourable  court,  dated  the  3rd  day  of  August,  1860, 
and  stating  a revision  of  taxation  of  costs  in  this  cause 
should  not  be  set  aside,  on  the  grounds  that  the  plaintiff 
was  entitled  to  full  Queen’s  Bench  costs. 

From  the  affidavits  and  papers  filed,  it  appeared  that  the 
action  was  brought  for  trespass  to  the  realty,  and  that  the 
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defendant  pleaded  not  guilty,  not  possessed,  and  liberum 
tenementum,  on  all  which  issues  the  jury  found  for  the  plain- 
tiff, with  one  shilling  damages.  The  late  Mr.  Justice  Burns, 
before  whom  the  trial  took  place,  certified  on  the  Nisi  Prius 
record  as  follows  : “I  certify  that  this  action  was  really 
brought  to  try  a right,  besides  a right  to  recover  damages 
for  the  trespass  complained  of;”  whereupon  the  judgment 
was  entered  up  in  the  office  of  the  Deputy  Clerk  of  the  Crown 
for  the  County  of  Halton,  for  one  shilling  damages,  and 
£39  8s.  Id.  costs,  which  were  taxed  by  the  said  deputy. 
Upon  this  the  defendant  served  notice  under  the  831st  sec- 
tion of  the  C.  L.  P.  A.,  to  have  the  taxation  revised  by  the 
Clerk  of  the  Crown  in  Toronto,  and  both  parties  attended 
before  him  on  the  20th  of  July,  when  he  taxed  off  the  sum 
of  £2  15s.  7d. 

The  plaintiff’s  attorney  swore  that  he  received  no  notice 
of  any  further  proceeding  for  revision  of  the  taxation,  until 
he  was  served  with  a paper  entitled  in  this  cause,  as  follows : 

“ In  the  Queen’s  Bench,  I hereby  certify,  that  upon 
reading  the  certificate  of  Honourable  Justice  Burns,  to  the 
effect  that  he  had  received  a certificate  that  this  was  a proper 
suit  to  be  brought  in  the  superior  jurisdiction,  I have  mode- 
rated and  allowed  the  costs  to  the  plaintiff  at  £11  3s.  9d., 
being  £2  10s.  Division  Court  costs,  and  £8  13s.  9d.  fees  to 
witnesses,  and  that  this  sum  is  the  full  amount  of  the  judg- 
ment for  which  amount  only  plaintiff  is  entitled  to  execution. 
Crown  office,  3rd  August,  1860.” 

(Signed)  “R.  Dempsey.  (Signed)  “Charles  C.  Small:  ” 
that  he  (the  plaintiff’s  attorney)  gave  no  consent  to  have 
the  matter  opened,  or  that  the  clerk  should  revise  the  taxa- 
tion on  a certificate  from  the  judge  : that  he  was  informed 
on  the  8th  of  June,  1864,  that  the  judgment  roll  had  been 
altered  or  amended  by  adding  a suggestion  of  the  last 
mentioned  pretended  revision. 

The  certificate,  as  it  was  called,  of  Burns , J.,  was  as 
follows : 

“ On  Mr.  Boulton’s  application  ‘to  me  to  stay  proceedings 
in  this  case  until  term,  I declined  to  grant  any  summons 
in  it,  because  I desired  the  opinion  of  some  other  judge 
in  the  matter  after  granting  the  certificate  1 did  grant,  and 
directed  the  parties  to  apply  then  to  a judge  in  Chambers, 
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but  it  seems  they  did  not,  and  now  come  to  me  to-day,  after 
waiting  from  the  20th  of  July.  I may  state  that  I was  asked 
to  grant  the  certificate  that  the  case  was  a proper  one  to  be 
withdrawn  from  the  inferior  jurisdiction,  and  to  be  tried  in 
the  superior  court,  but  I declined  to  grant  that  certificate. 
The  other  certificate  I felt  bound  to  grant.”  “Dated  2nd 
Aug.,  1860.” 

(Signed)  “Robert  E.  Burns.” 

The  plaintiff  swore  that  he  had  no  notice  or  knowledge  of 
the  revision  until  he  was  sued  in  the  County  Court  for 
maliciously  enforcing  the  judgment  in  this  cause  for  too 
much. 

A sworn  copy  of  the  judgment  roll  was  produced.  At  the 
foot  of  the  entry  made  on  the  5th  of  July,  1860,  which  was 
unaltered,  was  added  in  the  margin  the  signature  “Charles 
C.  Small,  8 August,  1860,”  opposite  to  which  was  written 
on  the  roll  itself,  as  follows  : 

“ Costs  on  revision  £11  3s.  9d.  Afterwards  on  the  third 
day  of  August 

“ Afterwards , that  is  to  say,  on  the  third  day  of  August , 
1860,  the  costs  revised  at  £11  3s.  9 d.  deducting  the  same  from 
original  costs , amount  to  the  sum  of  £27  19s.  4 d. 
in  the  year  of  our  Lord  1860,  on  the  application  of  the 
defendant,  the  costs  taxed  to  the  plaintiff  in  this  cause  were 
revised,  and  allowed  to  the  said  plaintiff  at  £11  3s.  9d. 
Therefore  let  the  said  plaintiff  have  execution  therefor,  &c.” 

The  words  above  in  italics  were  struck  through  with  the 
pen  in  the  original  roll. 

It  was  further  sworn,  that  in  October,  1862,  after  the 
County  Court  suit  was  brought,  the  judgment  roll  in  this 
cause  was  searched,  and  there  was  found  no  entry  of  a 
remittitur , or  certificate  of  reduction  or  revision  made  on  the 
judgment  roll  at  that  time. 

Greene  shewed  cause,  filing  affidavits,  which  stated  the 
facts  as  to  the  revision  on  the  20th  of  July,  and  that  on  that 
day  the  items  of  the  bill  were  revised,  and  £2  15s.  7d.  were 
struck  off,  but  that  it  was  disputed  whether  superior  court 
costs  were  to  be  allowed  at  all  or  not ; but  the  taxing  officer 
being  in  doubt,  and  being  urged  to  have  the  opinion  of 
Burns , J.,  he,  as  he  swore,  consented,  and  afterwards,  upon 
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the  production  of  the  learned  judge’s  memorandum,  he  only 
allowed  Division  Court  costs,  “ and  made  an  entry  in  the 
margin  and  at  the  end  of  the  roll  of  the  revision,  on  the  3rd 
of  August  after,  the  revision  was  commenced  on  the  said 
20th  day  of  July,  and  finally  closed  on  the  3rd  day  of  August 
following.  It  must  have  been  well  understood  by  ail  the 
parties  that  the  matter  stood  for  Mr.  Burns’  certificate  be- 
fore the  final  closing  of  the  bill — indeed  I have  no  doubt  of 
such  being  the  fact.”  Two  other  affidavits  asserted  also 
that  it  was  agreed  the  bill  should  be  revised  as  it  stood,  and 
to  take  the  opinion  of  the  judge,  both  sides  agreeing  to  the 
reference  to  him  : that  the  taxing  officer  gave  a certificate  or 
allocatur  of  the  final  taxation,  a copy  of  which  was  served 
on  the  plaintiff’s  attorney. 

Dewar  v.  Carrique,  14  C.  P.  137 ; Hamilton  v.  Clarke,  2 
P.  B.  189  ; Gooding  v.  Britnall,  10  W.  B.  79;  Cannan  v. 
Beynolds,  5 E.  & B.  305  ; Wise  v.  Hewson,  1 P.  B.  232  ; 
Wood  v.  Grimwood,  10  B.  & C.  689  ; Buie  106  T.  T.  20 
Vic.,  were  cited  for  the  plaintiff. 

C.  S.  Patterson , in  support  of  the  rule,  cited  Humberstone 
v.  Henderson,  3 P.  B.  40. 

Dkaper,  C.J.,  delivered  the  judgment  of  the  court. 

The  affidavit  of  the  taxing  officer  that  he  made  an  entry  in 
the  margin  and  at  the  end  of  the  roll  of  the  revision  on  the 
3rd  of  August,  may  mean  that  he  made  the  entry  on  the  3rd 
of  August,  or  that  he  made  an  entry  of  the  taxation  made 
on  the  3rd  of  August.  There  seems  no  reason  to  doubt  that 
the  last  taxation  was  on  the  3rd  of  August,  1860,  but  it  is 
positively  sworn  that  on  searching  the  rolls  in  October,  1862, 
this  entry  was  not  there  ; and  if  the  foregoing  statement  of 
the  taxing  officer  is  meant  for  a contradiction  of  this  asser- 
tion, it  should  have  been  explicit,  and  not  open  to  two  mean- 
ings. We  do  not  treat  it  as  intended  to  contradict  the  direct 
statement  that  the  entry  in  question  was  not  made  at  the 
time  the  roll  was  searched  in  October,  1862. 

Then  as  to  the  memorandum  of  my  late  brother  Burns.  It 
is  neither  an  order  or  direction  in  the  cause,  nor  intended  as 
such.  The  learned  judge  declines  interfering,  but  he  states 
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a fact,  that  he  was  asked  for  a certificate  under  the  828th 
section  of  the  act  already  referred  to,  and  declined  to  grant 
it.  He  had  already  granted  a certificate  under  section  284, 
but  for  which  the  plaintiff  would  not  have  been  entitled  to 
any  costs.  The  effect  of  his  certifying  that  the  action  was 
really  brought  to  try  a right,  besides  the  right  to  recover 
damages,  went  further  in  our  opinion  than  to  take  the  case 
out  of  that  section.  It  appears  to  us  that,  taken  in  connec- 
tion with  the  pleadings,  that  certificate,  a judicial  act,  was 
equivalent  to  an  assertion  by  the  learned  judge  that  the  right 
or  title  to  the  land,  for  trespassing  on  which  the  action  was 
brought,  was  brought  in  question,  in  which  case  neither  the 
Division  Court  nor  yet  the  County  Court  would  have  juris- 
diction ; and  that  consequently  the  plaintiff  was  entitled  to 
full  costs. 

We  think  therefore  the  taxing  officer  drew  an  erroneous 
conclusion  from  the  certificate,  and  that  he  ought  to  have 
taxed  full  costs.  It  is  not  shewn  that  the  taxation  was  ad- 
journed to  any  fixed  day,  either  the  third  of  August  or  any 
other  day.  If  the  memorandum  of  Burns,  J.,  is  to  be  taken 
as  a statement  of  facts,  it  would  seem  there  had  been  a 
delay,  not  explained  to  him,  from  the  20th  of  July  to  the  2nd 
of  August,  the  date  on  which  he  wrote,  and  there  is  no  proof 
of  an  appointment  to  go  on  with  the  taxation  on  the  8rd. 
It  seems  to  have  been  an  ex  parte  proceeding,  at  least  the 
plaintiff  was  not  represented.  Unless  the  proceeding  was  a 
continuation  of  the  original  revision,  it  was  without  authority, 
for  it  is  not  pretended  there  was  a judge’s  order  for  it,  and 
the  881st  section  does  not  authorise  successive  revisions. 

As  to  the  memorandum  or  entry  on  the  judgment  roll,  if 
it  were  a mere  marginal  note,  or  at  all  events  only  a note 
that  there  had  been  a revision  of  taxation,  it  probably  would 
have  been  of  no  importance,  and  could  not  have  any  effect 
per  se  on  the  rights  of  either  party.  But  it,  in  language  at 
least,  goes  further.  The  words  “ Therefore  let  the  said  plain- 
tiff have  execution  therefor,”  are  not  the  note  of  an  officer 
of  the  revision  of  costs,  but  purport  to  be  an  award  of  the 
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court,  and  being  made  by  the  taxing  officer  without  authority, 
and  without  the  knowledge  of  the  plaintiff,  cannot  be  allowed 
to  stand. 

We  are  of  opinion,  therefore,  that  everything  entered  on 
the  roll  subsequently  to  the  entry  of  the  final  judgment, 
should  be  expunged : that  on  the  plaintiff ’s  acknowledging 
satisfaction  of  the  sum  of  <£2  15s.  7d.,  the  revision  of  taxa- 
tion made  on  the  3rd  of  August,  1860,  should  be  set  aside, 
together  with  the  certificate  or  allocatur  of  the  master  rela- 
tive thereto.  We  do  not  think  we  can  properly  make  the 
defendant  pay  the  costs  of  this  application  under  all  the 
circumstances. 

Rule  accordingly. 


Cross  v.  Waterhouse. 

Costs  L.  P.  A.,  secs.  324,  328. 

Where  in  an  action  for  false  imprisonment  the  plaintiff  obtained  a verdict 
for  is.,  and  no  certificate,  Held,  that  as  he  was  entitled  to  no  costs,  defen- 
dant could  not,  under  the  328th  sec.  of  the  C.  L.  P.  A.  set  off  or  recover 
his  costs  against  him. 

In  this  case,  M.  C.  Cameron , Q.C.,  obtained  a rule  nisi 
calling  upon  the  plaintiff  to  shew  cause  why  an  order  of  the 
learned  Chief  Justice  of  this  court,  made  on  the  12th  of 
April  last  in  this  cause,  should  not  be  rescinded  and  set 
aside,  on  the  ground  that  the  defendant  was  entitled  to  his 
costs  in  this  action,  and  to  have  execution  therefor,  and  the 
said  order  ought  therefore  not  to  have  been  made,  and 
why  the  plaintiff  should  not  pay  the  costs  of  the  application. 

It  appeared  that  this  was  an  action  for  trespass  and  false 
imprisonment,  in  which  the  jury  found  a verdict  for  the 
plaintiff,  and  Is.  damages  : that  no  certificate  was  obtained 
under  the  324th  section  of  the  Common  Law  Procedure  Act : 
that  on  the  application  of  the  defendant  an  order  was  made 
by  a judge  in  chambers  on  the  plaintiff,  to  bring  in  the  nisi 
prius  record  to  the  clerk  of  this  court,  for  the  purpose  of 
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having  costs  taxed  and  judgment  entered  : that  a notice  of 
taxation  of  costs  before  the  master  was  served  by  the 
defendant  on  the  plaintiff’s  attorney,  and  also  notifying  the 
plaintiff  to  bring  in  his  bill  of  Division  Court  costs,  in  order 
that  the  defendant  might  set  off  his  costs  : that  the  plain- 
tiff ’s  agent  attended  before  the  taxing  officer,  produced  no 
hill,  and  objected  to  any  taxation  or  entry  of  judgment  by 
the  defendant,  as  the  plaintiff  was  not  entitled  to  any  costs, 
and  that  there  were  no  costs  against  which  the  defendant 
could  set  off  his  costs : that  the  master  proceeded  to  tax 
and  did  tax  the  defendant  $75.89,  for  which  amount 
judgment  was  entered  and  execution  issued  against  the 
plaintiff. 

Upon  this  the  plaintiff  obtained  a summons,  on  the  28th 
of  March  last,  to  review  the  taxation,  &c.,  and  on  the  12th 
of  April  the  learned  Chief  Justice,  after  hearing  the  parties, 
made  an  order  that  the  master  should  review  his  taxation, 
and  directed  him  to  disallow  to  the  defendant  so  much  of 
the  defendant’s  costs  taxed  between  attorney  and  client  as 
exceeded  the  taxable  costs  of  defence,  which  would  have 
been  incurred  in  the  inferior  court,  and  not  to  set  off  the 
same  against  the  plaintiff’s  verdict ; and  he  further  ordered 
that  the  execution  against  the  goods  and  chattels  of  the 
plaintiff  be  set  aside.  To  rescind  this  order  this  motion 
was  made. 

Robert  A.  Harrison  shewed  cause,  citing  Cameron  v. 
Campbell,  1 P.  R.  170;  S.  C.  12  U.  C.  R.  159;  Cross  v. 
Waterhouse,  IQ  U.  C.  L.  J.  215. 

The  sections  of  the  statute  referred  to  are  cited  in  the 
judgment. 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  order  of  the  learned  Chief 
Justice  was  properly  made,  and  that  this  rule  moved  should 
be  discharged. 

This  is  a case  within  the  provisions  of  the  824th  section 
of  our  Common  Law  Procedure  Act,  Consol.  Stat.  U.  C. 
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eh.  22,  which  enacts  that  “ if  the  plaintiff  in  any  action  of 
trespass,  or  trespass  on  the  case,  recovers  by  the  verdict  of 
a jury  less  damages  than  eight  dollars,  such  plaintiff  shall 
not  be  entitled  to  recover  in  respect  of  such  verdict  any 
costs  whatever ,”  unless  the  judge  who  tried  the  cause  certifies 
as  in  the  section  mentioned.  The  verdict  here  is  for  Is., 
and  no  certificate  granted ; but  it  is  contended  for  the  de- 
fendant that  the  case  is  one  within  the  828th  section  of  the 
act,  and  that  he  is  entitled  to  have  the  benefit  of  that  sec- 
tion, which  enables  a defendant  to  set  off  against  the  amount 
of  the  plaintiffs  verdict  and  inferior  court  costs  taxed  to 
him,  a certain  portion  of  his,  the  defendant’s,  superior  court 
costs,  and  to  have  execution  against  the  plaintiff  for  the 
excess,  if  any. 

The  324th  section  was  passed  and  no  doubt  was  intended 
to  discourage  vexatious  and  petty  litigation ; and  the  328th 
section  provides  for  cases  not  already  provided  for  by  the 
324th  section,  and  which  are  of  the  proper  competence  of 
the  County  Court  and  Division  Courts ; cases  which  plaintiffs 
were  not  prohibited  from  prosecuting  in  the  superior  courts ; 
but  the  legislature,  with  a view  of  restraining  plaintiffs  from 
incurring  needless  expense,  by  the  328th  section  enacted 
that  if  the  plaintiff  brings  this  suit  in  the  superior  court, 
and  recovers  a verdict  for  an  amount  within  the  jurisdiction 
of  either  of  the  inferior  courts,  and  does  not  obtain  from 
the  presiding  judge  the  certificate  required  by  that  section, 
in  that  case  “the  defendant  shall  be  liable  to  County  Court 
costs  or  to  Division  Court  costs  only,  as  the  case  may  be 
and  the  section  further  provides,  that  if  the  judge  does  not 
certify  “ so  much  of  the  defendant’s  costs  taxed,  as  between 
client  and  attorney,  as  exceeds  the  taxable  costs  of  defence 
which  would  have  been  incurred  in  the  County  Court  or 
Division  Court  shall,  in  entering  judgment,  be  set  off  and 
allowed  by  the  taxing  officer  against  the  plaintiff ’s  County 
Court  or  Division  Court  costs  to  be  taxed , and  if  the  amount 
of  costs  so  set  off  exceeds  the  amount  of  the  plaintiff’s 
verdict  and  taxable  costs , the  defendant  shall  be  entitled  to 
execution  for  the  excess. 
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There  is  no  authority  for  the  taxing  officer  allowing  costs 
to  the  plaintiff  here,  nor  is  the  defendant  liable  to  any. 
Consequently  there  are  no  costs  within  the  meaning  and 
intention  of  the  828th  section,  against  which  the  defendant’s 
excess  of  costs  are  to  be  set  off,  and  against  which  the- 
defendant  may  desire  to  protect  himself. 

In  our  opinion  the  two  sections  of  the  act  are  distinct, 
and  applicable  to  cases  clearly  distinguishable.  In  the  one 
set  of  cases  the  defendant  is  not  liable  to  any  costs  whatever ; 
in  the  other  he  is  liable  to  certain  costs,  hut  entitled  under 
certain  circumstances  to  set  off  against  the  plaintiff ’s  costs 
and  verdict  a certain  amount  of  his  costs. 

The  rule  must  be  discharged,  and  (as  it  was  moved  with 
costs)  with  costs. 

Buie  discharged. 


Mary  Halliday  v.  John  White. 

Horses  sold  and  improperly  returned — Liability  of  vendee  for  their  keep. 

Plaintiff  sold  a pair  of  horses  to  defendant,  who  sent  them  back  as  not 
agreeing  with  an  alleged  warranty.  The  plaintiff  gave  him  repeated 
notice  to  take  them  again,  and  that  unless  he  did  so  she  would  charge 
him  for  their  keep.  Defendant,  in  answer,  insisted  that  he  had  a right 
to  return  them.  The  plaintiff  having  sued  upon  common  counts  for 
agistment  and  pasturage,  the  jury  found  that  the  horses  belonged  to 
defendant. 

Held,  that  the  plaintiff  could  not  recover,  for  the  mere  fact  of  ownership 
would  not  make  defendant  liable,  and  the  evidence  as  to  his  conduct,  &c., 
tended  to  negative  any  implied  request  or  promise  to  pay. 

The  plaintiff  sued  on  the  common  counts  for  agistment 
and  pasture  of  horses. 

Plea. — Never  indebted, 

The  case  was  tried  at  Toronto,  before  Draper,  C.J.  The  • 
plaintiff  proved  a sale  of  a pair  of  horses  to  defendant, 
through  Thomas  White,  acting  for  him.  Defendant  was  to 
have  them  on  trial,  and  might  return  them  in  a week.  He 
gave  his  note  for  $240,  the  price  of  the  horses,  to  the  plain- 
tiff, on  the  14th  of  August.  He  took  them  away,  and  on  the 
81st  of  August  they  were  brought  hack  to  the  plaintiff ’s  by 
a boy.  A letter  was  sent  with  them  from  Thomas  White, 
dated  the  29th  of  August,  to  the  effect  that  as  the  horses  did 
not  answer,  he  returned  them  according  to  agreement,  and 
asked  to  have  the  note  given  up. 
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On  the  2nd  of  September  a notice  was  sent  by  the  plaintiff 
to  Thomas  White,  saying  that  the  horses  had  been  brought 
hack  and  he  should  come  and  take  them  away,  or  the  plain- 
tiff would  charge  for  their  keep  ; that  she  had  transfered 
the  note,  and  did  not  want  the  trouble  of  his  horses. 

The  next  was  a letter  from  Thomas  White  to  the  plaintiff, 
dated  September  17th,  acknowledging  the  notice  of  2nd 
September,  repeating  that  the  horses  were  returned  as  not 
suiting  him,  according  to  the  agreement,  and  concluding 
thus  : “ You  seem  very  much  troubled  about  keeping  your 
horses  ; in  this  I can  only  lend  you  my  sympathy,  nothing 
more.” 

The  next  was  a letter  from  the  plaintiff  to  the  defendant 
John  White,  dated  December  11th,  to  the  effect  that  his 
horses  had  been  running  in  the  plaintiff’s  pasture  since  the 
1st  of  September,  three  months  and  ten  daj^s,  at  $4  per 
month : that  the  weather  was  such  that  unless  defendant 
came  and  paid  for  pasturage,  and  took  them  away,  the  plain- 
tiff would  put  them  in  stable  and  feed  them  with  hay,  for 
which  she  should  charge  $8  per  week. 

And  again,  a letter  from  plaintiff  to  defendant,  dated 
February  16th,  1864,  giving  notice  that  he  must  take  away 
the  horses,  and  their  keep  was  $40.88,  which  the  plaintiff 
then  demanded. 

McMicliael,  for  defendant,  claimed  a nonsuit,  as  there  was 
no  request  to  feed  the  horses.  The  learned  Chief  Justice, 
with  some  doubt,  decided  to  leave  the  case  to  the  jury,  with 
the  direction  that  if  they  found  the  horses  belonged  to  defen- 
dant, the  law  would  imply  a request  to  feed  them ; and  leave 
was  reserved  to  move  for  a nonsuit. 

Defendant  then  went  into  evidence  to  prove  a warranty 
and  its  breach,  and  consequent  return  of  the  horses  to  the 
plaintiff. 

The  boy  who  returned  the  horses  to  the  plaintiff  swore  she 
asked  him  to  take  them  back,  but  he  refused,  and  that  she 
offered,  if  he  would  pay  her  for  the  time  they  had  been  away, 
to  take  them  back. 

The  plaintiff  called  witnesses  to  prove  soundness,  &c. 

The  jury,  to  whom  the  warranty  question  was’  left,  with 
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the  direction  above  stated,  that  the  claim  for  pasturage 
would  stand  or  fall  according  to  the  fact  of  ownership,  found 
for  the  plaintiff  for  the  pasturage. 

In  Easter  Term  McMichael  obtained  a rule  on  the  leave, 
reserved.  He  cited  Binstead  v.  Buck,  2 W.  Bl.  1117 ; 
Spencer  v.  Parry,  8 A.  & E.  881 ; Sutton  v.  Buck,  2 Taunt. 
802 ; Roberts  v.  Smith,  4H.  & N.  821 ; Taylor  v.  Brewer, 
1 M.  & S.  290 ; Nicholson  v.  Chapman,  2 H.  Bl.  254,  258 ; 
Higgins  v.  Hopkins,  3 Ex.  163 ; Reason  v.  Wirdnam,  1 C. 
<&  P.  434. 

Robert  A.  Harrison  shewed  cause,  citing  Roberts  v.  Hay- 
ward, 8 C.  & P.  432 ; Lyman  v.  Bank  of  Upper  Canada,  8 
U.  C.  R.  354. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

To  support  her  verdict  the  plaintiff  has  to  contend  that 
the  fact  of  the  horses  being  the  property  of  defendant  raises 
the  implied  promise  and  creates  the  liability  on  his  part  to 
pay  for  their  food.  The  case  went  to  the  jury  on  this 
broad  proposition, — not  as  involving  any  evidence  of  a 
promise,  but  as  raising  the  implication  of  a promise  from 
the  ownership,  e.  g .,  given  the  fact  of  ownership,  the  law 
implies  the  promise. 

I see  great  difficulty  in  upholding  the  proposition  to  this 
wide  extent. 

I see  nothing  in  the  evidence,  were  it  necessary  to 
examine  it  with  that  view,  apart  from  the  ownership,  in  any 
way  to  lead  a jury  to  the  conclusion  that  defendant  assented 
to  or  allowed  the  plaintiff  to  feed  his  horses  on  an  implied 
contract.  On  the  contrary,  all  defendant’s  acts  point  the 
other  way,  to  an  emphatic  disclaimer  of  any  interest  in 
them,  and  that  too  after  notice  from  the  plaintiff  that  she 
would  charge  for  their  keep. 

There  was  no  duty  whatever  on  the  plaintiff  to  receive  or 
support  the  horses,  nor  any  liability  on  her  part  to  arise 
from  her  omitting  so  to  do.  Nor  (apart  from  any  question  as 
to  cruelty  to  animals)  was  there  any  legal  duty  on  defen- 
dant’s part  to  support  them  as  his  own. 
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In  the  absence,  therefore,  of  any  request,  duty  or  liability,, 
can  the  plaintiff  make  defendant  her  debtor  for  the  support 
of  the  horses  against  his  will  ? 

I see  nothing  to  rest  the  liability  on,  except  the  benefit  to 
defendant’s  property  by  the  act  of  the  plaintiff  in  feeding 
them,  and  the  probable  loss  had  she  omitted  so  to  do. 

I doubt  if  the  law  recognizes  such  a foundation  as  suffi- 
cient. 

In  general,  I cannot  make  a man  my  debtor  against  his 
will.  I cannot,  unrequested,  volunteer  to  do  him  a service, 
no  matter  how  beneficial  its  performance,  nor  how  disas- 
trous its  omission  may  prove. 

If  the  plaintiff  can  insist  on  feeding  horses  which  defen- 
dant expressly  repudiates  as  his,  and  after  full  notice  of  the 
plaintiff ’s  intentions  repeats  his  disclaimer,  he  is  certainly 
made  the  plaintiff’s  debtor  for  services  to  his  property  per- 
formed against  his  will. 

The  principle,  if  sound,  may  be  carried  much  farther.  If 
defendant’s  horse  were  found  dangerously  hurt  on  the  road- 
side, and  the  plaintiff  expend  both  time  and  money  in  curing 
it,  she  could  not,  I think,  recover  the  amount  from  defen- 
dant without  something  to  shew  his  request,  express  or 
implied. 

Many  analogous  instances  can  be  suggested  of  great 
service  rendered,  and  yet  no  liability  to  reimburse  the 
doer.  The  voluntary  payment  of  defendant’s  debt  to  a 
third  person,  the  unasked  advance  of  money  to  save  his 
property  from  a ruinous  sacrifice  at  a forced  sale,  and  such 
like  services,  create  no  liability  if  ungratefully  repudiated. 

I have  seen  no  case  with  facts  nearly  resembling  the 
present,  but  there  are  very  many  illustrating  the  principle. 

One  of  the  cases  cited,  Binstead  v.  Buck,  was  trover 
for  a dog,  which  defendant  refused  to  give  up  (it  having 
strayed)  till  he  was  paid  for  its  keep,  but  the  defence  was 
given  up  as  untenable. 

Nicholson  v.  Chapman,  (2  H.  Bl.  254,)  was  trover  for 
timber  accidentally  broken  away  from  its  moorings  in  the 
Thames,  and  left  at  low  water  on  a towing  path  on  the 
manor  of  Wimbledon.  The  bailiff  of  the  manor  employed 
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•defendant  to  return  it  with  his  waggon  to  a place  of  safety. 
The  owner  sued  in  trover,  and  defendant  refused  to  deliver 
till  paid.  Eyre , C.J.,  decided  against  defendant,  and  points 
out  the  difference  between  such  a case  and  that  of  salvage, 
to  which  it  wTas  sought  to  be  likened : “It  has  none  of  the 
qualities  of  salvage,  in  respect  of  which  the  laws  of  all 
civilized  nations,  the  laws  Oleron,  and  our  own  laws  in 
particular,  have  provided  that  a recompense  is  due  for  the 
saving,  and  our  law  has  also  provided  that  this  recompense 
should  be  a lien  upon  the  goods  that  have  been  saved. 

It  is  therefore  a case  of  mere  finding  and  taking 
care  of  the  thing  found  (I  am  willing  to  agree)  for  the 
owner.  This  is  a good  office,  and  meritorious,  at  least  in  the 
moral  sense  of  the  word,  and  certainly  entitles  a party  to 
some  reasonable  recompense  from  the  bounty,  if  not  from 
the  justice  of  the  owner,  and  of  which,  if  it  were  refused, 
n court  of  justice  would  go  as  far  as  it  could  go  towards 
enforcing  the  payment.  Bo  it  would  if  a horse  had  strayed, 
and  was  not  taken  as  an  estray  by  the  lord  under  his 
manorial  rights,  but  was  taken  up  by  some  good-natured 
man  and  taken  care  of  by  him,  till  at  some  trouble  or  per- 
haps at  some  expense  he  had  found  out  the  owner.  * * 

Perhaps  it  is  better  for  the  public  that  these  voluntary  acts 
of  benevolence  from  one  man  to  another,  which  are  charities 
and  moral  duties,  but  not  legal  duties,  should  depend 
.altogether  for  their  reward  upon  the  moral  duty  of  gratitude. 
But  at  any  rate  it  is  fitting  that  he  who  claims  the  reward 
in  such  a case  should  take  upon  himself  the  burden  of  prov- 
ing the  nature  of  the  service  which  he  has  performed,  and 
the  question  of  the  recompense  which  he  demands,  instead 
of  throwing  it  upon  the  owner  to  estimate  it  for  him,  at  the 
hazard  of  being  nonsuited  in  an  action  of  trover.” 

The  reporter  adds  the  cautious  note  to  the  above,  “It 
seems  probable  that  in  such  a case,  if  any  action  could  be 
maintained,  it  would  be  an  action  of  assumpsit,”  &c.,  &c. 

He  cites  Wennal  v.  Adney,  (3  B.  & P.  247,)  where  it  was 
held  that  a master  was  not  bound  on  any  implied  promise 
to  pay  for  medical  attendance  on  a servant  who  had  met 
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with  an  accident  in  his  service,  and  a learned  note  to  that 
case  also,  1 Saund.  264,  note. 

I have  quoted  the  words  of  Eyre,  C.J.,  at  length,  as  they 
in  one  respect  give  more  countenance  to  the  plaintiff’s  argu- 
ment than  any  thing  else  that  I have  seen.  In  the  absence  of 
any  case  decided  on  that  view,  and  on  all  the  principles  laid 
down  in  books,  we  can  hardly  take  that  very  learned  judge’s 
words  as  amounting  to  more  than  “a  court  of  justice  would 
go  as  far  as  it  could  go  towards  enforcing  the  payment.” 

If  the  plaintiff  can  recover  for  the  pasture  of  the  horses, 
it  is  not  easy  to  see  how  she  could  not  equally  recover  for 
money  paid  to  a stable  keeper  to  whom  she,  not  having 
pasture  of  her  own,  sent  them  when  returned  by  defendant. 

In  Pawle  v.  Gunn,  (4  Bing.  N.  C.  448,)  Tindal , C.  J.,  says, 
“ I agree  that  in  order  to  maintain  an  action  for  money' 
paid  to  defendant’s  use,  the  plaintiff  must  prove  either  that 
the  money  was  paid  by  compulsion  of  law  for  the  benefit  of 
defendant,  or  at  his  express  request.” 

In  Reason  v.  Wirdnam,  (1  C.  & P.  434,)  Park,  J.,  said 
he  was  clearly  of  opinion  that  a man  could  not  recover  for 
his  trouble  and  loss  of  time  in  going  a journey  to  become 
bail  for  defendant.  “He  does  not  undertake  the  journey 
as  work  or  labour,  or  as  a person  employed  by  defendant, 
but  he  does  it  as  his  friend,  and  to  do  him  a kindness.” 

In  Addison  on  Contracts,  5th  ed.,  p.  398,  in  commenting; 
on  Nicholson  v.  Chapman,  the  author  says,  “ Doubts  have 
at  different  times  been  expressed  as  to  whether  a person  who 
has  voluntarily  bestowed  labour  and  services,  and  incurred 
expense  in  the  recovery  and  restoration  of  a lost  chattel  to 
the  owner,  is  entitled  to  recover  compensation.  * * * 

There  seems  to  be  no  valid  reason  for  confining  this  right 
of  reward  to  cases  of  salvage  from  shipwreck.”  * *.  Then 
citing  the  above  case,  he  continues,  “Whenever  lost  goods 
have  been  saved  and  preserved  by  the  labour  and  skill  of 
the  finder  from  destruction,  and  the  owner  has  received  back 
the  goods  into  his  possession,  and  assented  to  and  approved  of 
the  measures  taken,  and  the  expense  incurred  by  the  finder,, 
this  subsequent  assent  to  what  has  been  done  by  the 
latter  maybe  equivalent  to  a precedent  authority  or  request,, 
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giving  rise  to  an  implied  promise  from  the  owner  to  pay  a 
reasonable  compensation  and  remuneration  to  the  finder.” 

He  cites  Domat  on  the  French  law,  which  specially  obliges 
the  owner  who  receives  back  a thing  which  he  had  lost  to 
reimburse  the  finder  the  expenses  incurred  by  him  in  the 
preservation  and  restoration  of  the  thing  lost,  such  as  the 
expense  of  feeding  a strayed  beast  which  required  nourish- 
ment ; and  Mr.  Addison  continues,  “ If  the  owner  is  present, 
and  cognizant  of  the  exertions  made  to  recover  his  lost 
property,  it  will  be  for  a jury  to  determine  whether  this  was 
or  was  not  an  implied  request  on  his  part  for  the  perform- 
ance of  the  service  actually  rendered,  and  a tacit  understand- 
ing between  the  parties  that  the  person  doing  the  work 
should  be  rewarded  for  his  pains.” 

Lord  Holt  says,  “ The  notion  of  promises  in  law  is  a 
metaphysical  notion,  for  the  law  makes  no  promise,  but  where 
there  is  a promise  of  the  party.”  (Lord  Raym , 538.)  To  this 
is  added,  in  Chitty  on  Contracts,  5th  Ed.,  p.  18,  “ Perhaps 
after  all,  the  chief  distinction  between  an  express  and  an 
implied  contract  is  in  the  mode  of  substantiating  it.” 

It  seems  to  me  that  the  conclusion  to  be  drawn  is  this  : 
that  the  conduct  of  a defendant  taking  back  goods  recovered 
for  him  by  a person,  his  words,  his  knowledge  of  what  was 
doing,  may  often  raise  evidence,  as  it  were,  of  an  implied 
request,  as  illustrated  by  the  words  of  Heath , J.,  in  Newman 
v.  Walters,  (3  B.  & P.  616.) 

There  a passenger,  after  the  captain  abandoned  the  ship, 
took  charge  and  brought  her  safely  in.  “ The  merits  of  the 
plaintiff  were  expressly  recognized  in  a letter  from  the 
defendant,  who  acknowledged  that  the  ship  was  saved  by  his 
skill.  It  seems  to  me,  therefore,  to  be  the  same  as  if  he  had 
given  express  orders  to  the  plaintiff  for  his  conduct.  Omnis 
ratihabitio  retro-trahitur  et  mandat o 'priori  cequiparatnr ,” 
and  Rooke,  J.,  considered  that  as  the  mate  and  crew 
had  asked  the  plaintiff  to  take  charge  of  the  ship,  “ this 
may  be  considered  as  a retainer  by  the  only  persons  who 
were  the  agents  of  the  owners  at  the  time.  When  he  comes 
on  shore  one  of  the  owners  recognizes  his  conduct,  and 
approves  of  all  he  has  done.  On  this  special  ground  I am 
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clearly  of  opinion  the  action  may  be  supported.”  Lord 
Alvanley  considered  it  was  recoverable  as  a claim  for 
salvage. 

All  these  circumstances  seem  wanting  in  the  case  before 
us.  So  far  from  any  implication  of  a promise  by  defendant, 
the  evidence  points  distinctly  to  emphatic  repudiation  of  all 
liability, and  notice  to  the  plaintiff  that  defendant  would  not 
day  for  the  keep  of  horses  which  he  insisted  were  not  his 
property. 

The  fact  that  the  end  of  the  contention  decided  the  pro- 
perty to  be  in  him,  does  not  alter  my  view.  The  facts  on 
either  result  equally  repel  any  implied  request  or  promise. 

I think  the  rule  for  nonsuit  must  be  made  absolute. 

Lampleigh  v.  Brathwait  (1  Smith  L.  C.  185,  5th  Ed.)  may 
be  also  referred  to. 

Per  Cur.* — Buie  absolute. 


Hamilton  v.  The  Grand  Trunk  Bail  way  Company. 

R.  W.  Co. — Carriage  of  goods — Special  conditions. 

Defendants,  a railway  company,  received  certain  plate  glass  to  be  carried 
for  the  plaintiff,  who  signed  a paper,  partly  written  and  partly  printed, 
requesting  them  to  receive  it  upon  the  conditions  endorsed,  which  pro- 
vided that  they  would  not  be  responsible  for  damage  done  to  any  china, 
glass,  &c.,  &c.,  delivered  to  them  for  carriage;  and  defendants  gave  a 
receipt  with  the  same  conditions  upon  it. 

Held , that  such  delivery  and  acceptance  formed  a special  contract,  which 
was  valid  at  common  law,  and  exempted  defendants  from  injury  to  the 
goods,  even  though  caused  by  gross  negligence. 

The  declaration  contained  two  counts.  First,  that  defen- 
dants being  common  carriers  of  goods  for  hire,  the  plaintiff 
delivered  to  them  as  such  common  carriers,  and  they  received, 
four  cases  of  plate  glass,  to  be  carried  for  him  from  Mont- 
real to  Toronto,  and  there  delivered  at  his  store,  for  reward 
to  them,  but  that  defendants  so  carelessly,  &c.,  carried  and 
delivered  the  same,  that  by  their  negligence,  carelessness, 
and  improper  conduct,  the  goods  were  damaged,  &c.  Second 
count,  omitting  that  the  delivery  was  to  be  at  the  plaintiff’s 
store  in  Toronto. 

Pleas. — 1.  To  first  count,  that  the  plaintiff  did  not  deliver 
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the  said  goods,  nor  did  defendants  receive  the  same  as 
common  carriers,  modo  et  forma. 

2.  To  first  count,  that  before  the  goods  were  delivered  to 
or  received  by  defendants,  the  consignors  thereof,  the  agents 
of  the  plaintiff,  signed  and  delivered  to  defendants  a request, 
partly  written  and  partly  printed,  by  which  they,  acting  for 
the  plaintiff,  requested  defendants  to  receive  the  goods  under 
the  conditions  stated  on  the  back  of  the  said  request,  to  send 
the  same  to  the  plaintiff  at  Toronto : that  certain  of  the  said 
conditions  were : — 1.  That  defendants  will  not  be  responsible 
for  any  article  or  articles  conveyed  upon  their  railway,  unless 
the  same  be  signed  for  as  received  by  a duly  authorized  agent, 
and  a declaration  or  shipping  note  upon  the  regular  printed 
form  as  printed  presented  to  the  agent,  setting  forth  the 
description  of  the  goods  and  the  parties  to  whom  they  are  to 
be  delivered.  2.  Nor  will  they  be  responsible  for  the  loss 
of  or  damage  done  to  money  in  cash  or  bills,  or  promissory 
notes,  or  securities,  or  money,  or  jewellery,  trinkets,  rings, 
precious  stones,  gold  or  silver,  manufactured  or  unmanufac- 
tured gold  or  silver,  plate  or  plated  articles,  clocks,  watches, 
time-pieces,  marble,  lace,  furs,  silks,  in  a manufactured  or 
unmanufactured  state,  and  whether  wrought  up  or  not 
wrought  up  with  any  other  materials,  writings,  title  deeds, 
prints,  paintings,  maps,  engravings,  pictures,  stamps  or 
other  valuables,  nor  for  any  damage  done  to  china,  glass, 
wearing  apparel,  musical  instruments,  furniture,  toys,  cast- 
ings, cast-iron  work,  stoves,  stove  furniture,  or  any  such 
hazardous  or  brittle  articles,  in  package  or  otherwise,  which 
shall  have  been  delivered  either  to  be  carried  for  hire  or  to 
accompany  the  person  of  any  passenger  on  their  railway. 
Tresh  fish,  fruit,  meat,  dressed  hogs,  and  poultry,  or  other 
perishable  articles,  are  carried  only  at  the  owner’s  risk ; 
nor  will  they  undertake  to  carry  any  boiler,  cylinder,  or 
machinery,  unless  by  special  agreement : that  at  the  said 
request,  and  upon  the  said  conditions,  defendants  received 
the  said  goods,  and  thereupon  gave  the  plaintiff  a receipt  in 
writing,  in  which  they  stated  that  they  did  accept  and 
receive  the  said  goods  to  be  carried  from  Montreal  to  the 
city  of  Toronto  under  the  conditions  stated  on  the  other 
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side  of  the  said  receipt,  which  conditions  were  identical  with 
the  conditions  mentioned  above,  and  upon  which  the  plaintiff 
requested  defendants  to  accept  and  transport  the  said  goods : 
and  that  defendants  on  these  terms  and  conditions,  and  no 
other,  received  the  said  goods  to  he  carried,  of  all  which  at 
the  time  of  the  delivery  of  the  goods  the  plaintiff  had  due 
notice  : that  the  goods  were  received  and  carried  by  defen- 
dants on  the  said  special  contract  and  conditions,  and  that 
no  freight  was  paid  or  tendered  when  the  goods  were  so 
delivered  to  defendants  ; and  that  under  the  said  special 
agreement  the  defendants  are  not  liable  to  the  damage  done 
to  the  said  glass,  and  that  the  injury  was  received  accident- 
ally, and  in  the  ordinary  course  of  transport. 

There  were  similar  pleas  to  the  second  count. 

The  plaintiff  took  issue  on  the  first  and  second  pleas,  and 
to  the  second  and  fourth  replied,  that  the  goods  were  not 
delivered  to  nor  received  by  defendants  to  be  carried  under 
the  special  agreement  set  forth,  and,  secondly,  that  the  loss 
and  damage  to  the  goods  did  not  happen  accidentally  and  in 
the  ordinary  course  of  transport,  hut  by  reason  of  defen- 
dants’ gross  negligence  and  improper  conduct  in  that  behalf, 
and  that  defendants  were  liable,  under  the  terms  and  condi- 
tions set  forth  in  the  second  plea,  (and  fourth  plea,)  for  the 
loss  and  damage  of  the  goods  by  reason  of  such  gross  negli- 
gence and  improper  conduct. 

The  defendants  joined  issue  on  the  several  replications, 
and  demurred  to  the  second  replication  to  the  second  and 
fourth  pleas. 

The  issues  were  tried  before  Morrison , J.,  at  the  last- 
spring  assizes  at  Toronto. 

In  order  to  prove  the  delivery  of  the  goods  to  the  defen- 
dants, and  the  receipt  by  them  at  Montreal,  the  plaintiff  put 
in  a receipt  precisely  such  as  is  stated  in  the  second  plea, 
with  the  conditions  set  out  in  the  plea  endorsed  thereon. 
He  proved  also  that  on  the  cases  arriving  at  the  plaintiff’s, 
at  Toronto,  they  were  carefully  removed  from  the  trucks  on 
which  they  were  brought,  and  opened,  and  that  several  panes 
of  plate  glass  were  found  to  be  broken  : that  one  case,  when 
brought  to  the  plaintiff’s,  was  lying  on  its  side  over  a piece 
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of  sole  leather  in  the  truck  : that  there  were  three  broken 
panes  in  this  case  : that  when  opened  it  appeared  that  the 
glass  had  been  well  and  carefully  packed. 

A witness,  who  had  imported  a great  deal  of  glass,  stated 
that  plate  glass  was  always  packed  on  its  edge,  and  that  it 
was  packed  strongly,  and  would  go  all  over  the  world  : that 
there  must  be  some  heavy  blow  on  its  side  or  a fall  to  break 
it.  The  case  was  marked,  ‘‘glass,  this  side,”  or  “this edge 
up  with  care.” 

At  the  close  of  the  plaintiff ’s  case  a nonsuit  was  moved 
for,  on  the  ground  that  the  plea  was  proved  : that  the  word 
“ glass”  included  plate  glass,  and  that  defendants  were  not 
liable  as  common  carriers.  It  was  replied  for  the  plaintiff, 
that  glass  did  not  mean  plate  glass. 

Leave  was  reserved  generally  to  move  to  enter  a nonsuit, 
and  the  defendants  went  into  evidence,  from  which  it  came 
out  more  clearly  that  for  the  four  cases  three  were  carried 
from  the  railway  station  and  delivered  to  the  plaintiff  by 
one  truck,  and  the  remaining  one  by  another  truck.  It  was 
sworn  that  the  three  were  carried  on  their  edges  in  the 
truck,  and,  as  the  plaintiff’s  witnesses  had  proved,  they 
were  carefully  taken  off  the  truck  and  lowered  on  to  the 
ground.  There  were,  however,  some  broken  panes  among 
these.  As  to  the  other  one,  the  driver  of  the  truck  stated 
that  it  was  carried  to  the  plaintiff  in  the  truck  lying  on  its 
side , not  on  its  edge,  on  two  rolls  of  leather.  The  driver 
saw  the  instructions,  “ glass,”  &c.,  on  the  edge.  He  also 
said  it  was  carefully  removed  b}^  himself  and  the  plaintiff’s 
men  off  the  truck,  and  put  on  its  edge.  He  also  said  that 
when  it  was  loaded  on  the  truck,  it  was  lifted  on  its  edge  on 
to  the  truck,  and  did  not  tilt  over  on  the  truck. 

Another  witness  stated  that  he  was  in  defendants’  employ, 
and  receipted  the  goods  at  Montreal : that  they  were  brought 
to  the  station  by  an  ordinary  carter,  in  apparent  good  order : 
that  he  received  them  on  the  conditions  referred  to,  and  would 
not  have  received  them  on  any  other  conditions  : that  the 
cases  were  carefully  handled  by  defendants’  people. 

On  cross-examination  of  one  of  defendants’  witnesses,  the 
plaintiff  proved  a printed  paper,  being  a tariff  of  charges  on 
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freight,  dated  16th  March,  1868,  in  which  it  was  stated, 
“bonnets,  clocks,  hats,  liquid  in  carboys,  pianofortes, plate 
glass,  pictures,”  &c.,  “will  be  charged  double  the  rate  of  dry 
goods.” 

The  learned  judge  directed  the  jury  to  say  whether  the 
glass  was  received  and  carried  on  the  agreement  pleaded, 
and  if  so  to  find  for  the  defendants,  unless  they  were  of 
opinion  that  the  defendants  negligently,  carelessly  or  wil- 
fully damaged  the  property  while  in  their  possession;  if  so, 
to  find  the  amount  of  damages ; and  if  they  concluded  that 
there  was  carelessness,  &c.,  only  as  to  the  case  carried 
singly,  to  find  for  the  plaintiff  as  to  that  alone. 

They  gave  the  plaintiff  a verdict  for  $83,  apparently  con- 
fining the  damages  to  the  one  case. 

In  Easter  Term,  M.  C.  Cameron , Q.C.,  obtained  a rule 
calling  on  the  plaintiff  to  shew  cause  why  a nonsuit  should 
not  be  entered  on  the  leave  reserved,  or  a new  trial  granted, 
the  verdict  being  contrary  to  law  and  evidence,  and  for  mis- 
direction, in  telling  the  jury  that  notwithstanding  the 
agreement  on  which  the  goods  were  carried  was  special,  and 
exempted  the  defendant  from  liability  for  damage  done  to 
goods,  if  there  was  negligence  on  the  part  of  the  defendants’ 
servants  in  the  carriage,  and  in  the  meantime  that  all  pro- 
ceedings be  stayed. 

The  rule  and  demurrer  were  argued  together  during  this 
term. 

J.  II.  Cameron , Q.C.,  for  the  plaintiff,  cited  Garnett  v. 
Willan,  5 B.  & Al.  63  ; Hinton  v.  Dibdin,  2 Q.  B.  658 ; 
Wyld  v.  Pickford,  8 M.  & W.  460  ; Pickford  v.  Grand  Junc- 
tion R.  W.  Co.  12  M.  & W.  771 ; Austin  v.  Manchester,  &c., 
R.  W.  Co.  10  C.  B.  454 ; Carr  v.  Lancashire,  &e.,  R.  W. 
Co.  7 Ex.  707. 

M.  C.  Cameron , Q.C.,  contra,  cited  Paddington  v.  South 
Wales  R.  W.  Co.,  1 H.  & N.  392  ; Stewart  v.  London  and 
North  Western  R„  W.  Co.,  10  L.  T.  Rep.  N.  S.  302. 

Draper,  C.J. — Before  the  Carrier’s  Act,  11  Geo.  IY. 
and  1 W.  IY.,  ch.  68,  it  was  well  settled  law  in  England, 
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that  by  giving  a proper  notice  common  carriers  could  qualify 
and  limit,  if  not  entirely  get  rid  of  their  general  liability  for 
losses,  unless  paid  a reasonable  compensation  for  their  actual 
trouble  and  risk.  It  seems,  however,  to  have  been  considered 
and  determined, that  by  such  notice  the  carrier  was  only  pro- 
tected from  that  responsibility  which  attached  upon  him  as 
an  insurer,  and  that  he  continued  to  be  liable  for  negligence 
or  misfeasance.  Lord  Ellenborough  observes,  in  Lyon  v. 
Mells,  (6  East  488,)  “It  is  impossible,  without  outraging 
common  sense,  so  to  construe  the  notice  as  to  make  the  car- 
riers say,  ‘ we  will  receive  your  goods,  but  we  will  not  be 
bound  to  take  any  care  of  them,  and  will  not  be  answerable 
at  all  for  any  loss  occasioned  by  our  own  misconduct,  be  it 
even  so  gross  or  injurious.’”  See  also  Garnett  v.  Willan, 
5 B.  & Al.  53,  per  Best,  J. ; Wyld  v.  Pickford,  8 M.  & W. 
448. 

The  Carrier’s  Act  protected  carriers  from  liability  in  case 
of  loss  or  injury  to  certain  specified  articles,  (including  many 
which  are  mentioned  in  the  second  condition  set  out  in  the 
2nd  and  4th  pleas,)  if  exceeding  £10  in  value,  excepting 
loss  by  the  felony  of  the  carrier’s  servant,  or  by  his  own 
personal  default,  unless  the  party  delivering  the  goods 
declared  their  value,  and  offered  to  pay,  if  required,  an 
extra  charge  for  carriage.  It,  however,  provided  that  the 
act  should  not  affect  special  contracts  between  the  common 
carrier  and  any  other  parties  for  the  conveyance  of  goods. 

It  had  been  previously  held  that  if  a common  carrier  gave 
notice  that  he  would  not  be  responsible  for  any  parcel  of 
more  value  than  £5,  unless  entered  as  such  and  paid  for 
accordingly,  and  a parcel  was  sent  above  that  value  without 
being  entered  and  paid  for  as  such,  and  was  lost,  the  plain- 
tiff should  be  nonsuited.  It  was  doubted  whether  he  should 
not  recover  £5,  but  Lord  Ellenborough  said  no  doubt  could 
be  made,  upon  adverting  to  the  terms  of  the  contract,  that 
the  plaintiff  was  not  entitled  to  recover  any  thing.  The 
nature  of  the  carrier’s  default  in  this  case  is  not  stated. 
Izett  v.  Mountain,  (4  East  370.) 

Since  the  act,  the  three  common  law  courts  determined 
that  where  horses  or  cattle  were  delivered  to  a railway  com- 
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pany  to  be  carried,  subject  to  a contract  that  the  company 
was  to  be  exempted  from  any  liability  from  loss,  however 
caused , such  contract  was  binding  on  both  parties. 

In  Austin  v.  Manchester,  &c.,  R.  W.  Co.,  (10  C.  B.  454,) 
the  action  was  case,  and  the  declaration  stated  the  special 
contract,  and  charged  gross  and  culpable  negligence  in  not 
providing  against  the  friction  of  the  axle  and  wheels  of  the 
trucks  and  carriages  during  the  journey.  In  giving  judg- 
ment Cresweli,  J.,  agrees  in  the  law  as  stated  in  Story  on 
Bailments,  sec.  549,  that  the  right  of  making  qualified 
acceptances  by  common  carriers  seems  to  have  been  asserted 
in  early  times,  and  is  settled  beyond  any  reasonable  doubt 
in  England. 

In  Morville  v.  The  Great  Northern  R.  W.  Co.,  (16  Jur. 
528,)  in  which  it  was  contended  that  the  contract  only 
amounted  to  a general  notice,  and  so  came  within  the  4th 
section  of  the  Carrier’s  Act,  the  court  ( Coleridge  and  Erie, 
J.J.)  held  it  was  a special  contract  within  the  6th  section 
of  the  Carrier’s  x\ct. 

In  Carr  v.  The  Lancashire,  &c.,  R.  W.  Co.,  (7  Ex.  707,) 
Parke , R.,  says,  “ Since  the  passing  of  the  Carrier’s  Act,  it 
is  competent  for  a carrier  to  make  a special  contract  to  con- 
vey goods  and  chattels.”  However,  Martin , B.,  observes, 
“ No  doubt,  at  common  law,  a carrier  may  enter  into  a 
special  contract.  He  may,  it  is  true,  be  bound  to  carry 
goods ; and  if  he  refuses  to  do  so  except  upon  the  terms  of 
a special  contract,  he  may  subject  himself  to  an  action  for 
that  breach  of  duty,  but  if  a special  contract  be  entered  into 
by  him  and  the  party  sending  the  articles  to  be  conveyed, 
both  sides  are  bound  by  the  terms  of  the  contract.  The 
Carrier's  Act  says  that  a special  contract  may  be  made." 
He  then  proceeds  to  construe  the  contract  in  that  case,  con- 
cluding that  by  its  terms  the  defendants  were  not  answerable 
for  injury  or  damage  arising  from  their  gross  negligence  in 
the  course  of  their  conveyance.  (See  also  Wyld  v.  Pick- 
ford,  8 M.  & W.  448-) 

It  appears  to  me  these  decisions,  by  which  the  carrier 
is  enabled  to  stipulate  for  total  immunity  under  all  cir- 
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eumstances,  are  grounded  mainly  on  the  Carrier’s  Act, 
and  if  no  case  decided  that  such  a contract  was  sustain- 
able in  England  before  the  statute  was  passed,  I should 
be  strongly  inclined  to  adopt  that  view. 

Neither  that  statute  nor  the  Railway  and  Canal  Traffic 
Act,  17  & 18  Vic.,  ch.  31,  are  in  force  with  us,  nor  have 
our  legislature  passed  similar  acts. 

The  damage  in  this  case,  according  to  the  evidence  and 
finding  of  the  jury  upon  the  issue  on  the  second  and  fourth 
pleas,  arose  from  the  gross  negligence  and  improper  conduct 
of  the  defendants  after  the  receipt  of  the  four  cases  in 
Montreal,  and  before  their  delivery  over  to  the  plaintiff  in 
Toronto.  It  (the  damage)  is  one  of  the  casualties  against 
which,  under  such  a notice  as  used  to-be  given  in  England, 
the  carriers  would  have  been  protected,  in  case  the  party 
delivered  them  to  be  conveyed  had  not  entered  and  paid  for 
them  in  accordance  with  the  terms  of  the  notice ; it  is  a 
casualty  for  which  the  carrier’s  liability  was  that  of  insurers. 
“ The  weight  of  authority  seems  to  be  in  favour  of  the  doc- 
trine, that  in  order  to  render  a carrier  liable  after  such  a , 
notice,  it  is  not  necessary  to  prove  a total  abandonment  of 
that  character,  or  an  act  of  wilful  misconduct,  but  that  it  is 
enough  to  prove  an  act  of  ordinary  negligence — gross  negli- 
gence, in  the  sense  in  which  it  has  been  understood  in  the 
last  mentioned  cases  ; and  that  the  effect  of  a notice,  in  the 
form  stated  in  the  plea,”  (that  the  carrier  would  not  be  liable 
unless  the  goods  were  insured  according  to  their  value,  and 
paid  for  at  the  time  of  their  delivery  to  him,)  “is,  that  the 
carrier  will  not,  unless  he  is  paid  a premium,  be  responsible 
for  all  events  (other  than  the  act  of  God  and  the  Queen’s 
enemies)  by  which  loss  or  damage  to  the  owner  may  arise, 
against  which  events  he  is  by  common  law  a sort  of  insurer.” 
Per  Parke,  B.,  in  Wyld  v.  Pickford,  (8  M.  & W.  461.) 

The  defendants,  by  their  public  notice,  require  a declara- 
tion of  shipping  note  according  to  the  printed  form  provided, 
setting  forth  the  description  of  the  goods  and  the  parties  to 
whom  they  are  to  be  delivered.  By  this  printed  form  the 
defendants  are  requested  to  receive  the  property  mentioned, 
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to  be  sent  subject  to  the  tariff  and  under  the  conditions 
stated  on  the  other  side.  The  second  condition  is  set  forth 
in  the  second  plea,  and  stipulates  in  express  terms  for  entire 
freedom  from  responsibility  for  loss  or  damage  to  the  goods, 
while  it  refers  to  the  tariff  of  charges  as  shewing  what  reward 
they  demand.  The  delivery  and  acceptance  of  the  goods, 
evidenced  by  writing,  on  these  conditions,  constitute  the 
special  contract  on  which  the  defendants  rely.  If  it  be  a 
valid  contract  they  are  not  liable,  though  the  goods  were 
negligently  damaged  or  lost,  while  in  transitu.  Such  a 
contract  seems  at  variance  with  the  doctrine,  that  any  one 
who  for  reward  undertakes  to  perform  a service  undertakes 
also  for  due  diligence.  It  enforces  on  the  plaintiff  a condi- 
tion destructive  of  the  common  law  contract  to  carry,  for  the 
common  law  had  given  to  every  man  a right  to  have  his 
goods  carried  by  a common  carrier  at  the  risk  of  the  latter, 
paying  a reasonable  reward,  and  it  appears  to  me  difficult 
to  find  the  consideration  for  giving  that  right  up.  The  car- 
riage of  the  goods  at  the  carrier’s  risk  (under  the  well-known 
exceptions)  was  the  consideration  fixed  by  law  for  the  pay- 
ment to  the  carrier,  and  vice  versd , but  this  contract  makes 
the  carrying  the  goods,  or  perhaps  the  receiving  them  to  be 
carried,  (for  payment  may  be  demanded  in  advance,)  the 
consideration  not  only  for  the  price  of  the  carriage,  but  also 
of  giving  up  the  liability  of  the  carrier  as  an  insurer. 

Nevertheless,  there  are  English  authorities  which  support 
the  contention  of  the  defendants.  In  Gibbon  v.  Paynton, 
(4  Burr.  2301,)  Yates , J.,  says,  “ By  the  general  custom 
of  the  realm,  a common  carrier  insures  the  goods  at  all 
events,  and  it  is  right  and  reasonable  that  he  should  do  so ; 
but  he  may  make  a special  contract,  or  he  may  refuse  to 
contract  in  extraordinary  cases  but  upon  extraordinary 
terms.” 

In  Leeson  v.  Holt,  (1  Stark.  186,)  Lord  Ellenborough 
held  the  same  opinion  as  to  the  power  of  a carrier  to  limit 
his  liability  by  special  contract,  remarking,  “ If  this  action 
had  been  brought  twenty  years  ago,  the  defendant  would 
have  been  liable,  since  by  the  common  law  the  carrier  is 
liable  in  all  cases  except  two.” 
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In  Nicholson  y.  Willan,  (5  East  513,)the  same  eminent  judge 
observed,  “ There  is  no  case  to  be  met  with  in  the  books  in 
which  the  right  of  a carrier  thus  to  limit  by  special  contract 
his  own  responsibility  has  ever  been  by  express  decision 
denied.”  Lord  Kenyon,  in  one  case,  where  the  action  was 
assumpsit  against  a carrier  for  non-delivery,  observed  that 

“ the  contract  must  govern  the  parties.”  et  al.  v. 

Jackson,  (Peake  Add.  Ca.  185.) 

In  Harris  v.  Packwood,  (8  Taunt.  264,)  Mansfield , C.J., 
treats  the  acceptance  by  a carrier  under  a special  notice  as 
a contract,  and  the  court  recognized  the  carrier’s  right  to 
say  that  unless  a certain  sum  be  paid,  according  to  the  value, 
he  will  not  be  responsible. 

The  result  of  English  authority,  apart  from  the  two 
statutes,  appears  to  be,  that  by  a special  contract  with  the 
person  whose  goods  are  to  be  carried,  the  carrier  may  exempt 
himself  from  all  responsibility,  and  that  the  person  thus 
contracting  with  the  carrier  is  bound  to  the  terms  stated. 
In  the  present  day,  railroads  have  almost  superseded  other 
kinds  of  land  carriage,  unless  for. short  distances,  and  even 
during  our  season  of  navigation  they  have  most  materially 
diminished  the  water  carriage  of  goods,  thus  to  a great  extent 
monopolizing  the  carrying  trade.  With  the  additional  power 
of  dictating  their  own  terms,  they  subvert  entirely  the  old 
common  law  duty,  and  deprive  the  public  of  that  protection, 
the  reasons  of  which  are  so  strongly  set  forth  by  Lord  Holt , 
in  Lane  v.  Cotton,  (12  Mod.  472.) 

All  the  more  recent  cases  on  this  subject  are  collected  in 
that  most  important  case  of  Peek  v.  The  North  Staffordshire 
R.  W.  Co,,  (reported  in  its  various  stages  in  4 Jur.  N.  S* 
1078,  and  E.  B.  & E.  958  and  986,  and  in  Dom.  Proc.  9 
Jur.  N.  S.  914.)  A reference  to  this  case,  which  was  not 
cited,  renders  further  review  of  the  authorities  unnecessary* 
I may,  however,  refer  also  to  McManus  v.  The  Lancashire, 
&c.,  Railway  Co.,  (4  H.  & N.  827.) 

Were  it  not  for  the  weight  of  authority,  to  which  I am 
bound  to  yield,  I should,  I fear,  have  decided  that  such 
special  contracts  are  a violation  of  the  principles  of  the 
39  vol.  xxiii. 
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common  law,  which  imposed  and  enforced  duties  on  com- 
mon carriers  for  the  protection  of  the  public  ; but,  though  I 
cannot  shake  off  the  impression  that  they  are  contrary  to 
the  public  policy  so  frequently  enunciated  and  so  much 
lauded  in  the  older  cases,  I must  hold  that  they  are  binding 
on  the  parties  entering  into  them,  and  that  we  must  give 
effect  to  them. 

The  result  is  that  our  judgment  must  be  for  the  defendants 
on  the  demurrer,  and  that  the  rule  for  entering  a nonsuit 
must  be  made  absolute. 

Morrison,  J. — I concur  in  the  judgment  of  the  learned 
Chief  Justice,  because  I am  constrained  to  do  so  by  the 
weight  of  authority  cited. 

Railway  companies  form  a monopoly  of  a peculiar  char- 
acter. They  have  great  privileges  granted  to  them  by  the 
legislature,  with  a view  to  the  public  benefit ; and  to  protect 
that  monopoly,  and  to  give  to  them  the  full  advantage  of 
these  privileges,  the  legislature  prevents  and  discourages  the 
construction  of  rival  lines.  ■ From  the  speedy  and  convenient 
mode  of  transit  introduced  by  railways,  the  necessities  of 
trade  and  commerce  compel  their  almost  universal  use. 
Considering  all  this,  I should  have  been  better  satisfied 
if  the  current  of  authority  had  enabled  us  to  arrive  at  a 
different  judgment ; but  as  the  effect  of  the  decisions  in  the 
English  courts  previous  to  the  Carrier’s  Act  and  the  passing 
of  the  Railway  Traffic  Act,  17  & 18  Vic.,  ch.  31,  enables 
railway  companies  to  absolutely  free  themselves  from  their 
common  law  liability  by  the  mode  adopted  here,  it  is,  as 
remarked  by  Baron  Parke,  in  Carr  v.  The  Lancashire  and 
Yorkshire  R.  W.  Co.,  (7  Ex.  708,)  44  a matter  not  for  our 
interference,  but  it  must  be  left  to  the  legislature,  who  may, 
if  they  please,  put  a stop  to  this  mode,  which  the  carriers 
have  adopted,  of  limiting  their  liability,”  or  rather  protect- 
ing themselves  against  all  liability. 

I also  feel  very  strongly  that  this  very  great  evil  will 
necessarily  arise  from  this  state  of  the  law : the  officers  and 
servants  of  the  companies  whose  duty  it  is  to  look  after  the 
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shipment,  transport  and  delivery  of  goods,  aware  of  their 
company’s  non-liability,  will  become  indifferent  and  careless 
with  respect  to  the  treatment  of  property  while  under  the 
charge  of  the  company. 

Hagarty,  J.,  concurred. 

Judgment  for  defendants  on  demurrer. 

Eule  absolute  for  nonsuit,  (a) 


In  re  two  several  .Appeals  to  the  Quarter  Sessions  in 

AND  FOR  THE  COUNTY  OF  HASTINGS,  BETWEEN  WlLLIAM 

Henry  Meyers,  Appellant,  and  Jane  Wonnaoott, 
Respondent,  and  William  Henry  Meyers,  Appellant, 
and  John  Wonnacott,  Respondent. 

* Conviction — Appeal  under  C.  S.  C.  ch.  99,  sec.  11 7 —Proof  of  right  to  appeal 
—Waiver — Prohibition. 

The  appellant  having  been  convicted  of  an  assault  under  Consol.  Stat.  C. 
ch.  91,  sec.  37,  appealed  to  the  Quarter  Sessions.  On  the  first  day  of 
the  court,  after  he  had  proved  his  notice  of  appeal,  at  the  respondent's 
request  the  case  was  postponed  until  the  following  day ; and  the 
respondent  then  objected  to  the  jurisdiction,  as  it  was  not  shewn  that 
the  appellant  had  either  remained  in  custody  or  entered  into  a recogni- 
zance, as  required  by  sec.  nyof  Consol.  Stat.  C.  ch.  99.  The  court  held 
that  this  objection  had  been  waived  by  the  application  to  postpone,  and 
they  quashed  the  conviction.  On  motion  for  a prohibition  to  the  Quarter 
Sessions  from  further  proceeding  in  the  matter  : 

Held,  that  this  was  an  appeal  under  sec.  117  above  mentioned,  not  under 
Consol.  Stat.  U.  C.  ch.  114,  sec.  1 : that  it  was  clearly  incumbent  on  the 
appellant  to  shew  his  right  to  appeal  by  proving  compliance  with  that 
section  ; and  that  the  necessity  for  such  proof  was  not  waived  by  the 
respondent's  application  for  delay.  The  prohibition  was  therefore  granted. 

Robert  A.  Harrison  obtained  a rule  calling  on  the  justices 
in  and  for  the  county  of  Hastings  who  presided  at  the  said 
court,  and  on  the  said  Meyers,  to  shew  cause  why  a writ 
of  prohibition  should  not  issue  prohibiting  the  justices  in 
General  Quarter  Sessions  assembled,  and  the  clerk  of  the 
peace  and  other  officers  of  the  said  court,  from  further  pro- 
ceeding in  the  said  appeals,  on  the  ground  that  the  appellant 
not  having  either  remained  in  custody  until  the  sessions  at 
which  the  appeal  was  entered,  nor  having  entered  into  recog- 

(a)  See  Beal  v.  The  South  Devon  R.  YV.  Co.,  n L.  T.  Rep.  N.  S.  184, 
Ex.  Ch.,  where  the  term  gross  negligence  is  defined. 


612  queen’s  bench,  trinity  term,  28  vie.,  1864. 

nizance  conditioned  to  appear  at  the  said  sessions  to  try  such 
appeals,  &c.,  the  court  had  no  jurisdiction  to  entertain  them 
and  determine  them,  or  to  make  any  order  allowing  them  ; 
with  costs  or  otherwise. 

The  following  are  the  facts  shewn  on  the  affidavits  : — 

Meyers  was  convicted  before  the  police  magistrate  at 
Belleville  of  an  assault  upon  John  Wonnacott.  The  return 
of  the  proceedings  made  by  the  magistrate  to  the  Court  of 
Quarter  Sessions,  on  being  served  with  the  notice  of  appeal, 
shewed  that  on  the  6th  of  March,  1864,  the  assault  was 
proved,  and  a fine  of  10s.,  with  costs,  9s.  8d.,  ordered  to  be 
paid,  and  a conviction  was  made  up,  ordering  that  if  these 
sums  were  not  paid  within  five  days,  they  should  be  levied 
by  distress  and  sale,  and  in  default  of  goods  that  Meyers 
should  be  imprisoned  ten  days. 

Notice  of  appeal  was  given,  and  among  the  grounds  stated 
were  the  following  that  the  justice  was  ousted  of  jurisdic- 
tion, as  the  title  to  land  or  possession  thereof  was  brought 
in  question : that  the  defendant  Meyers  had  the  right  of 
possession,  and  the  alleged  assault  consisted  in  only  using 
sufficient  force  to  put  John  Wonnacott  out,  he  being  a 
trespasser. 

The  Court  of  Quarter  Sessions  opened  on  the  14th  of 
June,  1864.  The  appellant’s  counsel  produced  the  notice- 
of  his  appeal,  and  evidence  of  its  service  was  given.  The 
respondent’s  counsel  then,  alleging  the  absence  of  the 
respondent  and  his  witnesses,  asked  to  have  the  appeal 
stand  until  the  following  day,  which  was  granted.  On  the 
next  morning  he  objected  to  the  jurisdiction  of  the  court  to* 
hear  the  appeal,  contending  that  the  conviction  was  founded 
upon  the  summary  jurisdiction  given  by  sec.  87  of  ch  91? 
Consol.  Stat.  C.,  and  that  the  appeal  was  given  by  the  117th 
sec.  of  ch.  99  of  the  same  statutes  : that  the  right  to  appeal 
was  conditional,  first,  on  the  giving  the  notice,  and,  secondly, 
upon  the  appellant  remaining  in  custody  until  such  sessions, or 
entering  into  a recognizance  conditioned  to  appear  person- 
ally and  try  the  appeal,  and  abide  the  judgment  of  the  court 
thereon,  and  to  pay  such  costs  as  should  be  awarded. 
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The  court  held  that  the  objection  should  have  been  taken 
•on  the  preceding  day,  and  was  waived  by  the  application  to 
postpone  the  hearing,  and  informed  the  respondent  that  he 
must  proceed  or  they  would  quash  the  conviction.  He  then 
went  into  his  case,  and  the  appellant’s  counsel  objected  that 
the  justice  was  not  authorized  to  hear  and  determine  the 
oase,  as  a question  arose  as  to  the  title  of  land,  citing  sec. 
46  of  chapter  91,  already  referred  to.  The  court  thereupon 
ordered  that  the  conviction  be  quashed  with  costs. 

Diamond  and  Bull  shewed  cause,  and  after  raising  some 
preliminary  objections,  it  was  agreed  between  the  counsel 
that  the  rule  should  be  argued  as  in  the  case  of  Meyers, 
-appellant,  and  John  Wonnacott,  respondent.  They  cited 
Regina  v.  Burnaby,  2 Ld.  Raym.  900  ; Rex  v.  Justices  of 
Yorkshire,  3 M.  & S.  498  ; Scarlet  v.  Corporation  of  York, 
13  C.  P.  161 ; In  re  Winsor  v.  Dunford,  12  Jur,  629  ; Jones 
v.  James,  14  L.  T.  Rep.  424. 

Robert  A.  Harrison , contra,  cited  Jones  v.  Owen,  18  L. 
J.  Q.  B,  8 ; Kimpton  v.  Willey,  19  L.  J.  C.  P.  269  ; In  re 
Earl  of  Harrington  v.  Ramsay,  22  L.  J.  Ex.  326  ; Paley  on 
Convictions,  3rd  Ed.,  p.  59. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  have  no  doubt  this  conviction  must  be  treated  as 
having  been  made  under  the  37th  section  of  ch.  91.  The 
information  charged  the  appellant  with  having  committed  an 
assault  on  the  respondent  by  catching  hold  of  him  by  the 
^collar  of  his  coat  and  throwing  him  down,  and  prayed  that 
the  justice  do  proceed  summarily  in  the  matter,  in  pursu- 
ance of  the  statute  ; and  the  appellant’s  counsel  relies  on  the 
provisions  of  the  45th  section  of  the  same  act. 

It  is,  we  think,  equally  clear  that  the  appeal  is  under  the 
117th  sec.  of  ch.  99  of  the  same  Consol.  Stats.,  and  not  under 
the  1st  sec.  of  the  Consol.  Stat.  U.  C.,  ch.  114,  which  applies 
to  convictions,  &c.,  in  any  matter  cognizable  by  justices  of 
the  peace,  “ not  being  a crime.”  See  Butt  v.  Conant,  (1  B. 
& B.  574.) 

The  appeal  then  is  given  to  any  person  who  thinks  himself 
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aggrieved  by  a summary  decision,  who,  1st,  gives  a certain 
notice,  and,  2nd,  either  remains  in  custody  until  the  sessions, 
or  enters  into  a recognizance  with  two  sufficient  sureties, 
before  a justice  of  the  peace,  conditioned  personally  to 
appear  at  the  sessions  and  try  the  appeal,  and  to  abide  the 
judgment  of  the  court  thereupon,  and  to  pay  such  costs  as 
shall  be  by  the  court  awarded. 

It  is  not  asserted  that  the  appellant  was  either  in  custody 
or  that  he  entered  into  a recognizance,  but  for  the  appellant 
it  is  suggested  that  no  proof  was  given  on  the  part  of  the 
respondent  that  the  appellant  was  not  in  custody,  and  that 
nothing  appeared  before  the  Court  of  Quarter  Sessions  to 
shew  that  he  was  not.  The  answer  to  this  is  so  obvious,, 
that  if  the  suggestion  had  not  been  seriously  put  forward  in 
an  affidavit  of  his  professional  adviser,  we  would  not  have 
thought  the  objection  worthy  of  notice.  The  right  to  appeal 
is  given  on  certain  conditions,  the  latter  presenting  the  alter- 
native of  remaining  in  custody  or  of  giving  a recognizance. 
It  is  for  the  party  claiming  the  right  to  appeal  to  bring  him- 
self within  the  class  of  persons  so  entitled  by  the  statute,, 
and  the  appellant  has  not  done  so. 

Then  it  was  urged  that  the  objection  had  been  waived  by 
the  respondent’s  counsel  asking  to  delay  the  hearing  of  the 
appeal  from  the  first  to  the  second  clay  of  the  sessions.  If 
we  could  look  upon  the  objection  as  based  on  merely  tech- 
nical grounds,  we  should  feel  disposed,  if  possible,  to  deny 
effect  to  it.  But  we  do  not  view  it  in  that  light.  It  strikes 
at  the  appellant’s  right  to  be  heard.  He  had  proved  one  step 
towards  establishing  his  right  of  appeal,  the  other  was  to  be 
proved.  To  ask  a postponement  until  the  following  morning, 
involved  no  admission  on  the  part  of  the  respondent  of  any 
matter  which  it  wTas  incumbent  on  the  appellant  to  establish,, 
nor  do  we  see  that  it  involved  any  waiver  of  such  proof.  It 
appears  to  be  the  established  practice  for  the  Quarter  Ses- 
sions to  hear  appeals  on  the  first  day,  but  there  is  no  law 
compelling  them  to  do  so,  and  many  reasons  might  be  pre- 
sented to  that  court,  which  in  a particular  case  would  make 
the  adherence  to  the  practice  a harsh  and  unjust  proceeding. 
In  letting  the  case  stand  over,  no  conditions  were  imposed ; 
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nothing  was  said  beyond  a consent  to  the  application,  which 
appears  to  have  been  made  as  soon  as  the  notice  of  appeal 
was  proved.  We  cannot  say  that  we  think  the  court,  if 
applied  to  by  the  appellant,  would  or  ought  to  have  refused 
the  delay  to  the  respondent  except  on  the  terms  that  it 
should  be  admitted  that  the  appellant  had  a right  to  be 
heard.  We  are  of  opinion  this  objection  fails,  and  that  the 
necessity  to  prove  compliance  with  the  condition  rested  on 
the  appellant,  and  failing  such  proof  that  his  appeal  should 
not  have  been  entertained. 

We  think,  therefore,  the  rule  for  a prohibition  to  proceed 
further  in  the  matter  should  be  made  absolute. 

Rule  absolute. 


In  re  Coleman,  Clerk  of  the  Peace  for  the  County 
of  Hastings. 

Quarter  Sessions. 

The  court  having  granted  a prohibition  against  proceeding  further  with  the 
appeal,  refused  a mandamus  to  the  clerk  of  the  peace  to  certify  the  non- 
payment of  costs. 

Semble,  that  the  chairman  of  the  Quarter  Sessions  cannot  make  any  order 
of  the  court  except  during  the  sessions,  either  regular  or  adjourned. 

In  this  case,  Diamond  obtained  a rule  nisi  calling  upon 
the  clerk  of  the  peace  to  show  cause  why  a peremptory  writ 
of  mandamus  should  not  issue,  commanding  him  to  grant 
a certificate  of  non-payment  of  costs  of  the  appeal  in  which 
John  Wonnacott  was  respondent,  in  pursuance  of  the  order 
of  the  chairman  of  Quarter  Sessions,  as  required  by  Consol. 
Stats.  C.,  ch.  108,  sec.  67. 

Robert  A.  Harrison , shewed  cause. 

Draper,  C.J. — The  decision  in  the  foregoing  case  neces- 
sarily disposes  of  this  application  for  a mandamus,  which  is 
sought  with  a view  to  further  proceedings  founded  upon  the 
appeal  therein  referred  to.  Having  granted  a prohibition 
against  proceeding,  we  cannot  by  mandamus  command 
ulterior  proceedings  to  be  adopted. 
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We  have  observed  in  the  papers  before  us  an  order  signed 
by  the  judge  of  the  County  Court  in  his  character  of  chair- 
man of  the  Quarter  Sessions,  and  dated  on  a day  when  that 
court  was  not  sitting,  during  the  interval  between  two  Quarter 
Sessions  of  the  peace,  and  not  professing  to  be  done  at  an 
adjourned  session.  We  are  not  aware  of  any  authority 
under  which  the  chairman  can  make  orders  of  sessions 
except  during  the  sessions,  either  regular  or  adjourned. 

•'  - I 

Rule  discharged. 


Regina  v.  Shaw. 

Conviction  for  assault — Form  of — Statement  of  place  and  of  request  to  proceed 

summarily. 

On  motion  to  quash  a conviction  by  two  justices  of  the  county  of  Norfolk 
for  an  assault, 

Held,  i.  That  stating  the  offence  to  have  been  committed  at  defendant’s 
place  in  the  township  of  Townsend  was  sufficient,  for  Consol.  Stat.  U.  C. 
ch.  3,  sec.  i,  sub-sec  37,  shews  that  township  to  be  within  the  county. 

2.  That  it  was  unnecessary  to  shew  on  the  face  of  the  conviction  that  com- 
plainant prayed  the  magistrate  to  proceed  summarily,  for  the  form 
allowed  by  Consol.  Stat.  C.,  ch.  103,  sec.  50,  was  followed,  and  if  there 
was  no  such  request,  and  therefore  no  jurisdiction,  it  should  have  been 
shewn  by  affidavit. 

3.  That  it  was  clearly  no  objection  that  the  assault  was  not  alleged  to  be 
unlawful. 

J.  B.  Bead  obtained  a rule  calling  to  the  chairman  pro 
tem.  of  the  Quarter  Sessions  for  the  county  of  Norfolk,  &c., 
&c.,  and  upon  George  W.  Park  and  Thomas  W.  Clark, 
Esquires,  two  of  the  justices  of  the  peace  for  the  said 
comity,  to  shew  cause  why  a conviction  made  by  the  said 
George  W.  Park  and  Thomas  W.  Clark,  dated  the  28rd  of 
May,  1864,  upon  complaint  of  Thomas  Henry  for  assaulting 
him,  whereof  John  Shaw  was  convicted,  and  the  order  of 
the  Court  of  Quarter  Sessions,  confirming  the  same,  and  all 
proceedings  had  thereunder,  should  not  he  quashed,  on  the 
following  grounds  : 

1.  That  the  conviction  does  not  shew  jurisdiction  on  its 
face,  as  the  assault  complained  of  is  not  alleged  to  have 
been  committed  in  the  county  wherein  the  magistrates 
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had  jurisdiction,  or  that  they  had  authority  to  adjudicate 
thereon. 

2.  That  the  conviction  does  not  shew  under  what  authority 
the  justices  proceeded  to  exercise  summary  jurisdiction,  or 
that  the  complainant  prayed  the  justices  to  proceed  sum- 
marily, under  sec.  37  of  ch.  91,  Consol.  Stat.  C. 

3.  That  it  does  not  appear  that  Shaw  was  charged  or 
convicted  of  any  “ legal  offence  ” under  the  statute  giving 
to  justices  summary  jurisdiction,  inasmuch  as  it  does  not 
appear  that  Shaw  illegally  assaulted  complainant. 

4.  That  complainant  did  not  in  fact  pray  for  summary 
procedure  on  the  part  of  the  convicting  justices. 

This  rule  was  granted  on  reading  the  writ  of  certiorari , 
the  return  thereto,  and  the  papers  and  affidavits  filed. 

The  conviction  began  thus : — “ Be  it  remembered,  that  on, 
&c.,  at  W.,  in  the  county  of  Norfolk,  John  Shaw  is  convic- 
ted before  the  undersigned,  two  of  her  Majesty’s  justices  of 
the  peace  in  and  for  the  said  county,  for  that  he,  the  said 
John  Shaw,  did  on  Saturday,  the  21st  day  of  May,  instant, 
at  his  place  in  the  township  of  Townsend,  being  in  a certain 
field  of  wheat  on  his  place,  violently  assault  and  beat 
Thomas  Henry,  of  the  village  of  W.  And  we  adjudge,”  &c. 

Atkinson  shewed  cause.  He  referred  to  Regina  v.  Fuller, 
2 D.  & L.  98,  8 Jur.  604,  S.  G. ; Ex  parte  Allison,  24  L. 
J.  N.  S.  M.  C.  3,  10  Ex.  561,  S.  C. ; Carpenter  v.  Mason, 
12  A.  & E.  629  ; Paley  on  Convictions,  147  ; Consol.  Stats. 
C.,  ch.  91,  sec.  37,  ch.  103,  sec.  50. 

J.  B . Read , contra,  cited  In  re  Helps  and  Eno,  9 U.  C. 
L.  J.  302  ; In  re  Switzer  and  McKee,  lb.  266  ; In  re  Hes- 
peler  and  Shaw,  16  U.  C.  R.  104 ; Rex  v.  Inhabitants  of 
Whitnash,  7 B.  & C.  596;  Westbrook  v.  Callaghan,  12 
C.  P.  616. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

Except  the  affidavit  of  service  of  the  rule  there  is  no 
other  before  us,  for  the  copy  of  the  evidence  taken  on  the 
hearing  of  the  appeal  before  the  court,  of  Quarter  Sessions, 
is  not  an  affidavit. 

' There  is  no  mention  of  any  place  or  county  in  the  mar- 
gin, though,  according  to  the  old  case  of  Rex  v.  Austin, 
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(8  Mod.  809,)  that  would  not  supply  the  want  of  an  allega- 
tion of  the  fact  being  committed  in  the  county. 

In  Kite  and  Lane’s  case,  (1  B.  & C.  105,)  Abbott,  C.J.* 
said,  “ In  convictions  the  place  for  which  the  magistrates 
act  must  be  shewn.  The  offence  must  be  set  out ; and 
either  it  must  appear  that  the  offence  was  committed  within 
the  limits  for  which  the  convicting  magistrates  are  appointed,, 
or  facts  must  be  stated  which  give  them  jurisdiction  beyond 
those  limits.”  Rex  v.  Edwards,  (1  East  278.) 

The  only  statement  of  place  where  the  offence  was  com- 
mitted is,  “at  his”  (the defendant’s)  “place,  in  the  township 
of  Townsend,”  not  adding  “ in  the  county  of  Norfolk,”  or 
equivalent  words.  But  in  Consol.  Stat.  U.  C.,  ch.  8,  sec.  1, 
sub-sec.  87,  it  is  enacted  that  the  county  of  Norfolk  shall 
consist  of  the  townships  of,  &c.,  naming  seven  townships,  of 
which  Townsend  is  one.  From  this  public  statute  we  must 
take  notice  that  the  township  of  Townsend  is  in  the  County 
of  Norfolk,  of  which  county  the  convicting  magistrates  are 
two  of  the  justices.  The  first  objection,  therefore,  fails. 

We  have  had  more  doubt  upon  the  second  objection*, 
because,  unless  the  complainant  did  pray  the  magistrates  to 
proceed  summarily  they  would  have  had  no  jurisdiction.  But 
the  first  section  of  ch.  108  Consol.  Stat.  C.  clearly  includes 
this  case,  for  the  defendant  has  committed  an  offence  for 
which  he  is  liable  by  law  upon  summary  conviction.  Then 
sec.  50  of  the  same  act  authorizes  the  justices  who  convict 
to  draw  up  the  conviction  in  the  form  applicable  to  the  case 
given  in  the  schedule  to  that  statute ; and  with  the  excep- 
tion of  naming  the  province  and  county  in  the  margin,  the 
form  (I.  1)  has  been  followed  precisely.  The  case  of  Regina 
v.  Hyde,  (16  Jur.  837,)  is  an  authority  to  show  that  it  is 
sufficient  to  follow  the  form  of  conviction  set  out  in  the 
statute ; and  the  case  In  re  Allison,  (10  Ex.  561,)  is  to  the 
same  effect.  Unless  we  hold  it  sufficient  to  follow  the  forms 
given  in  the  act,  they,  as  Parke,  B.,  observes,  “would  prove 
only  a snare  to  entrap  persons,”  and  as  is  further  said  by 
Alder  son,  B.,  there  is  no  hardship,  “ for  if  the  conviction  was 
made  without  jurisdiction,  the  prisoner  may  remove  and 
quash  it.”  Here  it  has  been  removed,  but  no  affidavits  have 
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been  filed  to  establish  the  want  of  jurisdiction,  and  for  this 
purpose  there  is  no  want  of  authority  to  shew  that  affidavits 
are  admissible.  We  conclude  therefore  that  this  objection 
fails  also. 

The  third  objection  is  worthy  of  the  days  of  special 
demurrer,  and  moreover  has  nothing  in  it.  An  assault  is 
an  attempt  to  offer  with  force  and  violence  to  do  a corporal 
hurt  to  another ; and  a battery,  which  is  the  attempt  exe- 
cuted, includes  an  assault.  The  offence  is  sufficiently  charged 
in  an  indictment  that  A.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  in 
and  upon  one  C.  D.  did  make  an  assault,  and  him,  the  said 
C.  D.,  then  and  there  did  beat,  bruise,  and  ill-treat,  &c.  If 
it  be  unnecessary  in  an  indictment  to  say  “unlawfully  did 
make  an  assault,”  it  cannot  be  necessary  in  a conviction. 
If  the  act  or  intent  be  not  unlawful,  it  is  no  assault. 

The  last  objection  is  an  assertion  without  proof,  and  re- 
quires no  notice. 

We  think  the  rule  should  be  discharged  with  costs. 

Buie  discharged. 


Hobbs  v.  Scott. 

Consol.  Stal.  U.  C.,  ch.  24,  sec.  41 — Application  to  commit. 

The  court,  under  the  circumstances  of  this  case,  refused  to  order  the  com- 
mitment of  defendant  under  Consol.  Stat.  U.  C.,  ch.  24,  sec.  41. 

Answers  are  not  unsatisfactory,  within  the  meaning  of  the  act,  merely 
because  they  do  not  account  for  the  application  of  defendants  assets  in 
a proper  manner. 

Qucere,  whether  a refusal  to  deliver  property  to  the  sheriff,  that  it  might 
be  taken  in  execution,  when  it  is  afterwards  applied  in  satisfaction  of 
another  creditor,  is  a refusal  to  disclose  such  property,  within  the 
statute. 

Remarks  as  to  the  difficulty  of  the  court  arriving  at  any  satisfactory  con- 
clusion upon  a defendant’s  examination. 

Hector  Cameron  obtained  a rule  nisi , calling  on  the 
defendant  to  shew  cause  why  he  should  not  be  committed  to 
the  common  gaol  of  the  county  of  Peterborough  for  twelve 
months,  or  for  such  other  time  as  to  the  court  might  seem 
fit,  on  the  ground  that  he  had  refused  to  disclose  his  property 
and  his  transactions  respecting  the  same,  and  he  had  not 
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made  satisfactory  answers  respecting  the  same,  and  had 
concealed  and  made  away  with  property  liable  to  be  seized 
under  execution,  in  order  to  defeat  or  defraud  his  credi- 
tors, or  the  plaintiff  in  this  cause,  as  disclosed  in  the 
examination  of  the  defendant  under  the  order  made  herein. 

Robert  A.  Harrison , Boyd  with  him,  shewed  cause,  citing 
Greefie  et  al.  v.  Wood,  8 U.  C.  L.  J.  118;  Davidson  v. 
Gordon,  5 U.  C.  L.  J.  279  ; Mclnnes  v.  Hardy,  7 IT.  C.  L. 
J.  295 ; McKenzie  et  al.  v.  Harris,  10  U.  C.  L.  J.  218 ; 
Wood  v.  Dixie,  7 Q.  B.  892  ; Re  Bartholomew  Courtney,  a 
Bankrupt,  3 L.  T.  Bep.  N.  S.  899 ; Imperial  Act,  6 Geo. 
IV.,  ch.  16,  sec.  63;  Consol.  Stats.  U.  C.,  ch.  24,  sec.  41  ; 
ch.  22,  sec.  287. 

Hector  Cameron , contra,  cited  Maxwell  v.  Ferrie,  8 C.  P. 
11  ; Bott  v.  Smith,  21  Beav.  511. 

Draper,  C.J. — There  is  nothing  before  us  except  the 
defendant’s  examination,  taken  in  March  and  April,  1864. 
From  that  we  are  left  to  extract  such  facts  as  may  enable 
us  to  come  to  a decision  on  the  rule  applied  for. 

The  defendant  says  the  consideration  of  the  notes  on 
which  judgment  was  recovered  in  this  cause  arose  princi- 
pally about  1859  and  1860. 

The  order  for  his  examination  is  dated  the  27th  of  Octo- 
ber, 1863,  and  from  that  order  it  appears  also  that  judg- 
ment had  been  recovered  against  him. 

The  sheriff  closed  defendant’s  store  business  in  the  summer 
of  1861.  His  store  was  finally  closed  in  the  fall  of  1861, 
so  the  judgment  must  have  been  before  that  time.  There 
were  executions  against  defendant  in  the  sheriff  ’s  hands 
three  years  previously,  during  which  three  years  defendant 
paid  executions  to  between  $20,000  and  $30,000.  Defen- 
dant paid  several  small  executions  from  June,  1861,  to  the 
time  of  the  sale,  and  the  balance  of  a heavy  execution. 
His  losses  in  flour  and  butter  in  the  fall  of  1860  and  the 
spring  of  1861,  prevented  his  working  through.  The 
defendant  said  the  sheriff  enquired  for  what  customers’  notes 
he  had  then.  (When  ? at  or  before  the  sale  ?)  Defendant 


HOBBS  Y.  SCOTT. 


621 


told  him  he  could  not  have  them,  and  refused  to  give  the 
sheriff  any  information  about  them.  Defendant  had  then 
between  $2,000  and  $4,000  of  good  and  bad  notes,  and 
still  has  about  $2,000  of  notes,  but  not  a good  one  among 
them.  He  had  $1,000  or  more  of  good  notes  in  July,  1861, 
and  has  collected  them  since.  He  collected  all  the  book 
debts  he  was  able,  but  none  within  the  last  ten  months.  He 
could  not  say  how  much  he  had  collected  since  his  failure. 
He  had  never  made  out  any  balance  sheet  or  statement  of 
outstanding  debts  due  him.  He  produced  his  books.  He 
estimated  his  present  liabilities,  exclusive  of  the  Gibb  mort- 
gage and  the  debt  due  to  the  estate  of  his  brother  (deceased), 
at  from  $30,000  to  $35,000. 

It  is  extremely  difficult  to  arrive  at  any  satisfactory  con- 
clusion in  cases  like  the  present,  when  there  is  nothing  before 
the  court  but  a written  continuous  statement  of  answers 
made  by  the  defendant  upon  his  examination.  Of  the 
questions  put  to  him,  there  is  no  information  except  by 
inference  ; of  the  necessity  for  repeating  the  same  question 
in  a varied  shape  to  avoid  evasion,  of  delay  and  hesitation 
in  giving  answers,  we  know  nothing  ; nor  of  the  character 
of  the  questions,  nor  of  the  manner  of  putting  them,  which 
may  be  irritating  and  painful  to  the  defendant  under  exami- 
nation. The  manner  of  giving  answers  may  be  such  as  to 
lead  to  a conviction  of  dishonesty  and  suppression  of  truth, 
even  though  in  words  the  answer  might  be  such  as  a man 
broken  down  by  unforeseen  failure  and  the  prospect  of  pri- 
vation for  a wife  and  children,  would  give  in  a spirit  of 
hopeless  despondency.  Even  a refusal  to  answer  a particu- 
lar question,  without  a clear  view  of  its  value  and  connec- 
tion with  surrounding  circumstances,  might  appear  to  justify 
a most  unfavourable  conclusion  against  the  prisoner,  and 
yet  might  not  really  warrant  it.  Such  refusal  might  justify 
(if  the  power  existed)  a committal  of  a defendant  for  a short 
time,  after  which  the  examination  could  be  resumed,  and  yet 
not  be  felt  as  affording  sufficient  ground  for  committal  on  an 
application  like  the  present.  It  may  be  said  the  court  has 
the  power  to  award  a Ca.  Sa.  in  place  of  committing  the 
debtor.  But  a plaintiff,  in  the  present  state  of  the  law, 
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would  scarcely  avail  himself  of  such  an  order,  which  in  its 
effect  on  the  debtor  would  be  wholly  valueless,  while  it 
would  subject  the  creditor  to  the  charges  attending  the  writ, 
and  in  case  of  its  execution  in  the  sheriff  ’s  poundage  also. 

If  the  power  of  commitment  were  confined  to  the  judgo 
before  whom  the  examination  took  place,  the  difficulties  I 
have  suggested  would  for  the  most  part  disappear.  It 
would  probably  be  found  that  the  judges  of  the  county 
courts  have  their  time  already  fully  occupied  with  their 
legitimate  work,  without  having  more  cast  upon  them  which 
is  unconnected  with  their  proper  business.  I am  quite  sure 
the  judges  of  the  superior  courts  could  not  find  time  to  take 
such  examinations,  and  I may  be  excused  for  saying  it  is 
not  the  sort  of  work  that  ought  to  be  imposed  on  them. 
Moreover,  it  would  be  a great  hardship  and  expense  if 
defendants  had  to  be  brought  from  all  parts  of  Upper 
Canada  to  be  examined  in  Toronto,  bringing  books  and 
documents  necessary,  and  if  other  books  or  papers  were 
required,  being  delayed  in  the  progress  of  the  examination 
while  they  were  sent  for.  It  is  in  cases  of  traders  that 
this  sort  of  questions  most  frequently  arise,  and  it  is  to  be 
hoped  that  the  law  of  last  session  will  render  their  occur- 
rence much  less  frequent. 

In  the  mean  time,  to  dispose  of  the  present  case,  I have 
been  unable,  after  repeatedly  going  over  this  examination, 
to  arrive  at  a sufficiently  assured  conviction  to  justify  my 
passing  a sentence  of  imprisonment,  which  is  in  effect  what 
I am  called  upon  to  do.  I have  strong  doubts  on  the  defen- 
dant’s conduct,  which  I do  not  find  enough  to  remove.  I 
have  even  suspicions,  which  are  not  wholly  effaced  by  the 
defendant’s  explanations  as  they  appear  on  his  examination, 
but  I do  not  feel  justified  in  rejecting  those  explanations  as 
untrue.  In  one  sense'  answers  are  unsatisfactory  when  they 
do  not  account  for  the  application  of  the  debtor’s  assets 
in  a proper  manner,  but  I do  not  interpret  the  word  in  that 
sense.  I am  not  prepared  to  say  that  a refusal  to  produce 
and  deliver  property  to  the  sheriff,  that  it  might  be  taken  in 
execution  for  the  benefit  of  one  creditor,  when  it  is  after- 
wards applied  to  the  satisfaction  of  another,  is  a refusal  to 
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disclose  his  property  within  the  meaning  of  the  act.  Nor  is 
a case  of  fraudulent  concealment  so  proved  by  what  appears 
on  the  examination  before  us,  as  to  relieve  me  from  the 
apprehension  that  if  I should  agree  in  ordering  the  defen- 
dant to  be  committed,  I should  be  doing  injustice.  I am 
required  to  find  the  facts  which  subject  the  defendant  to 
punishment.  I think,  if  there  be  a ground  for  reasonable 
doubt,  the  defendant  is  entitled  to  the  benefit  of  it,  and  I 
therefore  must  discharge  the  rule. 

Hagarty,  J. — After  some  hesitation  I feel  bound  to 
concur  with  the  Chief  Justice,  that  sufficient  does  not  appear 
on  the  examination  of  defendant  to  warrant  his  committal 
under  the  statute. 

If  the  facts  were  more  fully  before  me  as  to  the  manner 
in  which  defendant  did  apply  the  proceeds  of  the  notes 
which  he  refused  to  give  to  the  sheriff,  so  that  I might  see 
more  explicitly  the  debts  which  he  alleges  he  has  paid 
therewith,  I should  take  time  to  consider  whether  the  dis- 
tinct and  wilful  defeating  of  the  plaintiff’s  legal  priority  by 
applying  existing  assets  to  other  purposes  did  not  come 
within  the  words  of  the  act,  a concealment  or  a defeating 
or  delaying  of  creditors. 

But  I am  not  prepared  to  dissent  from  the  deliberate 
judgment  of  the  rest  of  the  court,  that  sufficient  informa- 
tion is  not  laid  before  us  on  the  examination.  As  suggested 
by  the  learned  Chief  Justice,  this  case  is,  as  it  were,  a trial 
-of  defendant  and  conviction  as  for  an  offence. 

Morrison,  J.,  concurred. 


Buie  discharged,  without  costs. 
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Baird  v.  Story  et  al. 

Con.  Stat.  U.  C.,  eh.  24,  sec. 41 — Examination  and  commitment  under. 

A County  Court  judge  having  himself  examined  a defendant  under  Consol. 
Stats.  U.  C.,  ch.  24,  sec.  41,  informed  him  at  the  close  of  the  examina- 
tion that  his  answers  were  unsatisfactory,  and  that  unless  he  assigned  to 
the  plaintiffs  certain  property  mentioned,  if  the  plaintiffs’  attorney  applied 
for  his  committal  it  would  be  ordered.  Ten  days  afterwards,  without 
any  further  notice  to  defendant  or  summons,  an  order  of  commitment 
issued,  under  which  the  defendant  was  arrested.  In  an  action  by  him 
against  the  plaintiffs  in  the  suit  for  false  imprisonment, 

Held,  that  the  order  was  valid:  that  the  judge  having  himself  heard  the 
examination,  and  having  the  defendant  before  him,  had  a right  then  to 
adjudicate,  as  he  did : that  it  was  unnecessary  to  issue  the  order  at 
once ; and  though  he  had  no  power  to  compel  execution  of  the  assign- 
ment, yet  the  opportunity  afforded  to  defendant  to  escape  arrest  by 
doing  so,  could  not  vitiate  the  order. 

Trespass  and  false  imprisonment. 

Pleas. — 1.  Not  guilty.  2.  That  defendants  and  one 
Lancaster,  since  dead,  on,  &c.,  recovered  a judgment  in  the 
County  Court  of  Huron  and  Bruce,  against  the  plaintiff  and 
two  others,  in  an  action  on  promises,  for  .£42  6s.  damages, 
and  £5  9s.  7d.  costs,  and  sued  out  a ji . fa.,  which  was 
returned  nulla  bona : that  on  the  18th  of  April,  1863,  the 
defendants’  attorney  obtained  from  the  judge  of  the  said 
County  Court  a summons,  calling  on  the  plaintiff  and  his  co- 
defendants in  that  suit  to  shew  cause  why  they  should  not 
attend  before  him,  and  submit  to  be  examined  viva  voce  on 
oath  as  to  any  and  what  debts  were,  due  or  accruing  due  to 
them  alone  or  jointly,  and  produce  on  such  examination  all 
books  of  account,  papers,  and  moneys  in  their  custody  or 
control  in  any  way  relating  to  such  debts,  and  why  they 
should  not  be  examined  viva  voce  on  oath  touching  their 
estate  and  effects,  and  as  to  the  property  and  means  they  had 
when  the  debt  which  was  the  subject  of  the  said  action,  and 
in  which  judgment  had  been  obtained,  was  incurred,  and  as 
to  the  property  the  said  now  plaintiff  and  his  said  co-defen- 
dants then  had,  or  interest  therein,  and  the  means  they  then 
had,  or  interest  therein,  and  the  means  they  still  had  of  dis- 
charging said  judgment,  and  as  to  the  disposal  they  may 
have  made  of  any  property  since  contracting  such  debt  or 
incurring  such  liability ; and  such  summons  being  duly 
served,  the  judge  made  an  order  that  the  plaintiff  and  his 
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co-defendants  should  attend  before  him  on,  &c.,  and  be 
examined  viva  voce  on  oath  (as  in  the  summons  :)  that  the 
plaintiff  attended  before  the  said  judge  and  was  examined, 
and  that  afterwards,  and  before  the  order  hereinafter  men- 
tioned was  signed,  and  in  the  presence  of  the  now  plaintiff, 
the  judge,  on  hearing  the  interrogatories  to  the  plaintiff,  and 
his  replies  thereto,  and  seeing  the  manner  and  conduct  of 
the  plaintiff  while  under  examination,  decided  that  the 
plaintiff  had  not  made  satisfactory  answers  respecting  his 
property  and  transactions,  and  that  the  now  plaintiff  had 
concealed  or  made  away  with  his  property  in  order  to  defeat 
the  said  plaintiffs  in  the  said  action  and  others  his  creditors  ; 
and  thereupon  the  judge  notified  the  plaintiff  that  unless  he 
would  assign  to  defendants  all  his  interest,  if  any,  in  certain 
lands  in  the  township  of  Kincardine,  theretofore  claimed 
by  him,  and  also  his  interest  in  a certain  award  that  might 
be  made,  with  a power  of  attorney  to  defendants  to  receive 
the  fruits  of  said  award,  if  any,  to  be  applied  in  reduction  of 
defendants’  judgment,  that  he  would  be  committed  to  the 
common  gaol  for  the  space  of  four  months,  on  the  ground 
that  the  plaintiff  had  not  made  satisfactory  answers  respect- 
ing his  property  and  transactions,  and  had  concealed  or 
made  away  with  his  property  in  order  to  defeat  the  plaintiff 
in  the  suit  against  him,  and  his  co-defendants,  and  others 
his  creditors : that  afterwards  the  defendants  tendered  to 
the  plaintiff  an  assignment  of  his  interest  in  the  land  and 
award,  for  his  execution,  with  a power  of  attorney  as  afore- 
said, but  the  plaintiff  refused  to  sign  either,  and  afterwards, 
and  before  the  time  when,  and  while  the  plaintiff  was  a resi- 
dent of  the  County  of  Bruce,  and  while  the  judgment  was 
unsatisfied,  the  said  judge,  having  authority,  before  the  said 
time  when,  &c.,  and  in  pursuance  of  the  statute,  made  his 
order  in  writing,  signed  by  him,  on  the  grounds  that  the 
plaintiff  had  not  made  satisfactory  answers  respecting  his 
property  and  transactions,  and  had  concealed  or  made  away 
with  his  property  in  order  to  defeat,  &c.  (as  before.) 

The  declaration  then  set  forth  the  order,  the  material  part 
of  which  was  : “Now  I,  Robert  Cooper,  Esquire,  judge  of 
this  honourable  Court,  upon  reading  the  foregoing  papers, 
40  xxiii. 
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and  upon  hearing  the  oral  examination  of  the  defendant 
John  Baird,  do  decide  and  adjudge  that  the  said  defendant 
John  Baird  has  not  made  satisfactory  answers  respecting  his 
property  and  transactions,  and  that  it  appears  to  me  from 
such  examination  that  the  defendant  John  Baird  had  con- 
cealed or  made  away  with  his  property  in  order  to  defeat  the 
plaintiff  and  others  his  creditors.  And  I do  order  and 
adjudge,  under  and  in  pursuance  of  the  statute  in  such  case 
made  and  provided,  that  the  said  defendant  John  Baird  be 
committed  to  the  common  gaol  of  the  united  counties  of 
Huron  and  Bruce,  within  which  united  counties  the  said 
John  Baird  now  resides,  for  the  period  of  four  calendar 
months  from  the  time  of  his  arrest  under  this  order,  inclu- 
sive of  the  day  of  such  arrest,  and  that  you,  the  said  sheriff 
of  the  united  counties  of  Huron  and  Bruce,  do  forthwith 
arrest  the  said  defendant  John  Baird,  and  commit  him  to 
f the  said  gaol,  and  that  you,  the  keeper  of  the  said  gaol, 
do  receive  him  into  the  said  gaol,  &c.,  &c.,  for  the  said 
term  of  four  calendar  months  from  the  time  of  said  arrest.” 
Dated  9th  June,  1863. 

That  this  order  was  afterwards  delivered  to  the  said 
sheriff,  by  virtue  of  which,  and  in  obedience  thereto,  and 
within  his  bailiwick,  he  took  the  plaintiff,  and  conveyed 
him  to  and  kept  him  in  custody  in  the  said  gaol  for  the 
space  of  one  month,  qua  sunt  eaclem. 

The  plaintiff  took  issue  on  the  first  plea,  and  replied  to  the 
second,  that  the  plaintiff  had  no  notice  of  the  application  to  the 
judge  to  declare  the  answers  of  the  plaintiff  on  his  examina- 
tion unsatisfactory,  and  that  the  order  for  the  committal  of 
the  plaintiff  was  made  ex  parte , and  without  any  summons 
to  shew  cause  having  been  served  upon  the  plaintiff,  and 
without  any  notice  to  the  plaintiff  of  an  intention  to  apply 
for  such  order.  The  plaintiff  also  demurred  to  the  second  plea. 

Rejoinder , that  the  plaintiff  had  notice  of  the  application 
to  the  judge  to  declare  the  answers  unsatisfactory,  and  that 
the  said  order  was  not  made  without  notice  to  the  plaintiff. 
Joinder  in  demurrer. 

The  case  was  tried  in  April,  1864,  at  Goderich,  before 
Morrison , J. 
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The  plaintiff ’s  arrest  under  the  order  set  out  in  the  second 
plea  was  admitted,  and  that  he  was  discharged  on  habeas 
corpus , after  having  been  in  gaol  rather  more  than  a month. 
The  judge’s  order  was  put  in,  and  it  was  further  admitted 
that  one  of  the  grounds  on  which  the  plaintiff  was  discharged 
on  the  habeas  corpus , on  an  ex  parte  application,  was  that 
the  order  of  committal  was  obtained  without  any  summons 
to  shew  cause.  It  was  admitted  that  the  attorney  who 
.appeared  for  the  defendants  in  this  cause  was  also  the  attor- 
ney for  them  as  plaintiffs  in  the  action  in  the  County  Court, 
and  that  the  order  to  commit  was  sued  out  by  him  as  such 
attorney,  and  sent  by  him  to  the  sheriff  for  execution. 

On  the  defence,  the  attorney  proved  that  the  action  in  the 
County  Court  was  on  a promissory  note  for  about  $160: 
that  Mr.  Stewart,  of  Stratford,  instructed  him  to  sue  the 
note  as  being  his  property  : that  it  was  a note  payable  to 
defendants,  and  not  negotiable : that  he  (the  attorney)  got, 
permission  from  the  defendant  Story  to  bring  an  action  on 
it  in  the  name  of  the  payees,  but  they  had  nothing  to  do 
with  the  proceeds  : that  Story  said  he  had  no  objection  to 
the  suit  going  on  in  their  names,  they  not  paying  any  costs  ; 
that  the  defendants  were  partners  in  trade. 

The  judge  of  the  County  Court  proved  that  the  plaintiff 
was  examined  before  him  on  the  29th  of  May,  1863  : that 
he  came  to  the  conclusion  that  the  examination  was  unsatis- 
factory, and  told  the  plaintiff  the  result  he  had  arrived  at 
before  the  plaintiff  left  the  room,  and  told  him  that  if  Mr. 
Cameron  (the  attorney  for  the  plaintiffs  in  the  County  Court 
suit)  made  an  application  for  plaintiff ’s  commitment,  he  (the 
judge)  would  grant  it,  and  that  unless  he  assigned  certain 
rights  that  he  had,  he  (the  judge)  would  have  to  commit. 
He  gave  no  written  notice  to  the  plaintiff,  and  issued  no 
summons  to  shew  cause.  The  order  for  committal  (dated 
9th  June)  was  issued  without  further  notice  to  the  plaintiff, 
who  was  arrested  under  it  on  the  29th  of  June. 

It  appeared,  further,  that  in  June,  1863,  an  assignment 
was  presented  by  an  agent  of  the  defendants’  attorney  to  the 
plaintiff,  by  which  he  was  to  assign  over  certain  rights  which 
it  was  assumed  he  had,  but  he  refused  to  execute  it,  saying 
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it  was  impossible  for  him  to  assign  anything  which  he  did 
not  possess.  He  was  told  he  would  be  committed  if  he  did 
not  sign  it,  that  such  was  the  decision  of  the  judge,  and 
he  answered  he  would  go  to  gaol. 

An  application  was  made  to  the  judge  at  the  time  of  the 
examination  upon  the  answers  that  the  plaintiff  should  be 
committed.  This  was  done  by  a person  attending  on  behalf 
of  the  defendants’  attorney,  Mr.  Cameron,  and  the  judge 
answered  that  if  Mr.  Cameron  would  apply  he  would  com- 
mit the  plaintiff.  It  did  not  appear  on  the  evidence  whether 
the  order  to  commit  was  made  on  Mr.  Cameron’s  application, 
or  on  anything  laid  before  the  judge  to  shew  whether  the 
plaintiff  had  or  had  not  made  the  assignment  of  the  rights 
referred  to  when  the  judge  told  him  the  order  for  his  com- 
mitment would  be  made  unless  he  assigned  them. 

The  learned  judge  told  the  jury  that  the  notice  put  in 
issue  by  the  replication  was  in  his  opinion  not  proved,  and 
that  there  was  sufficient  evidence  to  connect  the  defendants 
with  the  proceeding. 

The  jury  found  for  the  plaintiff,  and  damages  $55. 

In  Easter  Term  S.  Richards,  Q.C.,  obtained  a rule  call- 
ing on  the  plaintiff  to  shew  cause  why  there  should  not  be  a 
new  trial,  the  verdict  being  against  law  and  evidence,  and 
the  defendants  being  only  nominal  parties  in  the  County 
Court  suit : that  the  second  plea  was  not  denied,  and  that  the. 
plaintiff  had  sufficient  notice  of  the  application  to  declare 
his  answers  unsatisfactory;  and  that  no  notice  of  such  appli- 
cation was  necessary,  as  the  County  Court  judge  had 
presided  at  the  examination  of  the  plaintiff  and  had  then 
decided  that  the  answers  were  unsatisfactory,  and  that  the 
defendant  had  concealed  or  made  away  with  his  property, 
in  order  to  defeat  defendants.  Or  for  misdirection,  in  ruling 
that  there. was  sufficient  evidence  to  render  defendants 
liable,  and  that  a summons  or  special  notice  of  the  applica- 
tion to  the  judge  to  declare  the  answers  unsatisfactory  was 
necessary,  and  that  the  plaintiff  in  this  case  had  not  sufficient 
notice.  Or  to  arrest  the  judgment,  or  for  a repleader,  as 
the  second  plea  affords 'a  sufficient  defence,  and  is  admitted. 
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and  the  replication  and  the  issue  thereon  are  immaterial,  the 
plea  shewing  that  on  the  plaintiff’s  examination  the  judge 
had  decided  that  the  plaintiff’s  answers  were  unsatisfac- 
tory, and  that  the  plaintiff  had  concealed  or  made  away 
with  his  property  to  defeat  the  defendants,  the  plaintiffs 
in  the  County  Court  action. 

In  this  Term  C.  Robinson , Q.C.,  shewed  cause,  citing 
Ponton  y.  Bullen,  2 Appeal  Rep.  U.  C.,  879  ; Collett  v.  Fos- 
ter, 2 H.  & N.  856 ; Brooks  v.  Hodgldnson,  4 H.  & N., 
712 ; Jarmain  v.  Hooper,  6 M.  & Gr.  827,  844,  850 ; In  re 
Del  Comyn  and  Brook,  10  L.  T.  Rep.  N.  S.  378  ; Williams 
v.  Smith,  14  C.  B.  N.  S.  596. 

S.  Richards , Q.C.,  contra,  cited  Wilson  v.  Brecker,  11 
C.  P.  268. 

Draper,  C.J. — The  second  plea  relies  not  merely  on  the 
judge’s  application  that  the  plaintiff’s  answers  on  his  ex- 
amination were  unsatisfactory,  and  that  he  had  fraudulently 
concealed  or  made  away  with  his  property,  but  also  on  that 
adjudication  on  the  judge’s  notification  to  the  plaintiff  that 
he  would  be  committed  unless  he  performed  certain  acts, 
which  it  is  expressly  averred  the  plaintiff  on  request  re- 
fused to  do,  and  that  the  judge  thereupon  made  the  order 
for  his  commitment  for  the  reasons  which  he  had  adjudi- 
cated, namely,  unsatisfactory  answers  and  the  fraud  as  to 
his  property. 

The  plaintiff  replies  that  he  had  no  notice  of  the  appli- 
cation to  the  judge  to  declare  the  answers  unsatisfactory, 
and  that  the  order  for  the  committal  was  made  ex  parte. 

According  to  the  evidence,  the  examination  was  on  the 
29th  of  May,  and  it  was  then,  according  to  the  statement 
in  the  plea,  which  is  not  denied,  and  also  according  to  the 
evidence,  that  the  judge  came  to  the  conclusion  that  the 
answers  were  unsatisfactory,  and  so  told  the  plaintiff  at 
the  time,  but  also  told  him  that  if  Mr.  Cameron,  the  at- 
torney for  the  now  defendants,  made  an  application  for  his 
commitment,  he  (the  judge)  could  not  see  his  way  to  avoid 
doing  so,  and  that  unless  the  plaintiff  made  the  assign- 
ment above  spoken  of,  the  judge  would  have  to  commit  him. 
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The  order  of  committal,  which  is  pleaded,  recites  the* 
order  for  the  plaintiff’s  examination,  which  closely  resembles 
that  in  Bullen  v.  Moodie,  combining  in  one  order  exami- 
nations under  two  different  statutes,  leading  to  wholly  dif- 
ferent results,  the  one  to  proceedings  under  the  garnishee 
clauses  of  the  Common  Law  Procedure  Act,  the  other  to 
the  plaintiff’s  imprisonment.  I continue  to  think  this 
combination  inconvenient  and  improper,  and  I believe  most 
if  not  all  of  the  judges  of  the  superior  courts  of  common 
law  now  refuse  to  permit  it. 

The  power  to  impose  a condition  that  the  debtor  shall 
assign  to  the  judgment  creditor  any  right  he  may  have  or 
be  presumed  to  have  in  any  property,  real  or  personal,  is 
given  by  another  statute,  when  a debtor  in  close  custody 
in  execution  applies  to  be  discharged.  There  is  no  such 
provision  in  relation  to  either  of  the  examinations  above 
spoken  of. 

The  replication  assumes  that  the  plaintiff  had  a right  to 
be  notified  of  an  intended  application  to  the  judge  to  de- 
clare his  answers  unsatisfactory,  and  asserts  that  the  order 
for  his  committal  was  made  ex  parte,  without  such  notice, 
and  without  summons  to  shew  cause  and  a notice  of  in- 
tention to  apply  for  the  order  to  commit.  The  rejoinder  in 
terms  traverses  the  alleged  want  of  notice  of  the  applica- 
tion to  declare  the  answers  unsatisfactory,  and  asserts  that 
the  order  was  not  made  without  notice. 

This  case  differs  from  Bullen  v.  Moodie  in  this  material 
respect.  There  the  examination  was  not  conducted  before 
the  judge,  but  before  another  party.  The  judge  had  only 
the  written  statement  of  the  examination  before  him.  In 
the  present  case  the  examination  was  taken  before  the 
judge,  the  plaintiff  being  examined,  and  the  defendants 
by  their  attorney  conducting  the  examination. 

Now  the  plea  and  the  evidence  concur  in  this  : that  on 
the  vivd  voce  examination  and  answers  of  the  plaintiff  the 
judge  decided  and  adjudged  two  points  against  the  plain- 
tiff in  the  plaintiff’s  presence,  and  the  order  pleaded  and 
proved  is  founded  exclusively  on  that  adjudication. 

This  adjudication  certainly  was  not  ex  parte , for  the 
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plaintiff  was  present,  and  the  defendants  were  represented 
on  the  occasion  when  it  was  made  ; and  the  replication,  as 
regards  the  notice  of  intended  application  for  a declaration 
that  the  answers  were  unsatisfactory,  is  no  answer  to  the 
plea,  unless  the  judge  had  not  authority  to  determine  that 
matter  at  the  close  of  the  examination,  and  with  both  parties 
before  him.  In  my  opinion  the  judge  had  that  authority, 
and  the  plaintiff,  whose  answers  furnished  the  ground  for 
its  exercise,  and  who  might  have  supplied  defects  or  explained 
doubtful  or  inconsistent  statements,  could  not  claim  as  a 
right  to  be  summoned  to  appear  at  a future  time  for  that 
purpose,  before  the  judge  could  lawfully  determine  whether 
the  answers  were  satisfactory  or  established  in  the  mind  of 
the  judge  fraud  against  creditors  on  the  plaintiff’s  part. 
The  power  of  the  judge  to  commit  arose  upon  the  plaintiff ’s 
own  answers,  and  on  the  facts  pleaded  and  proved  I see  no 
necessity  for  any  new  or  additional  proceeding  in  order  to 
warrant  the  judge  in  exercising  it.  The  very  nature  of  the 
proceeding  either  shews  that  no  notice  was  necessary,  or  the 
facts  themselves  shew  there  was  notice. 

The  plaintiff,  however,  in  his  replication  also  says  the 
order  for  his  committal  was  made  ex  parte , and  without 
notice  of  an  intention  to  apply  for  that  order.  The  order 
itself  was  not  made  until  more  than  ten  days  after  the 
decision  that  the  answers  were  unsatisfactory,  and  the 
evidence  shows  that  the  judge  meant  to  postpone  giving  it 
until  the  attorney  for  the  plaintiff’s  creditors  should  apply 
for  it,  and  until  it  should  appear  whether  the  plaintiff  would 
make  the  assignment  which  the  judge  required  of  him.  The 
adj  udication,  on  which  alone  the  order  to  commit  could  legally 
be  grounded,  was  final  and  conclusive  on  the  plaintiff,  and  in 
my  view  he  had  notice  of  it.  The  signing  the  order  to  com- 
mit was  after  the  adjudication  a matter  of  course,  unless, 
perhaps,  delayed  so  as  to  change  the  circumstances  on  which 
the  adjudication  was  founded.  I do  not  see  that  the  plain- 
tiff could  have  had  a right  to  re-open  that  decision,  or  to  be  in 
any  way  heard  against  it ; and  if  not,  then,  as  matter  of 
right,  and  while  that  decision  was  good,  he  could  not  on 
any  legal  ground  resist  the  issuing  of  the  order  to  commit. 
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I confess  I have  doubted  on  this  point,  thinking  that  the 
legislature  most  probably  intended  the  power  of  committal 
should  be  exercised  promptly,  if  exercised  at  all,  and  doubt- 
ing whether,  looking  at  the  plea  and  evidence,  the  committal 
wras  not  suspended  in  order  to  enforce  the  performance  of  an 
act  by  the  plaintiff  which  the  law  does  not  authorise  the 
judge  to  require.  But  if  the  decision  was  made  bond  fide, 
which  there  is  not  the  slightest  reason  to  question,  it  was 
not  the  less  a good  foundation  for  the  exercise  of  the  judge’s 
power,  though  the  judge  might  have  afforded  an  opportunity 
for  the  plaintiff  to  prevent  its  exercise,  and  have  delayed  the 
issue  of  the  order  to  commit  with  that  view.  The  indulgence 
for  the  plaintiff’s  benefit  should  scarcely  be  permitted  to 
extend  in  its  consequences  beyond  its  plain  intention,  or  to 
make  the  defendants  trespassers,  because,  instead  of  apply- 
ing for  and  taking  out  the  order  for  committal  immediately, 
they  acquiesced  in  a delay  of  a few  days.  I have  doubted, 
because  I desire  scrupulously  to  avoid  the  slightest  infringe- 
ment of  the  settled  rule  that  a man  shall  not  he  committed 
before  he  has  an  opportunity  of  being  heard.  But  on  the 
best  judgment  I can  form,  the  plaintiff  had  that  opportunity 
when  before  the  judge.  The  judge  had  on  the  conclusion  of 
the  examination,  and  while  the  plaintiff  was  present,  to 
decide  whether  the  answers  were  satisfactory,  and  whether 
the  plaintiff  had  been  guilty  of  fraud,  and  having  decided 
that  question  then,  and  apprized  the  plaintiff  of  the  decision, 
he  need  not  at  the  instant  sign  the  order  to  commit,  or  if  he 
postponed  it  a few  days,  summons  the  plaintiff  again  before 
he  could  lawfully  sign  it. 

Hagarty,  J. — I think  the  judge,  having  defendant  before 
him,  and  hearing  his  answers,  and  with  every  opportunity  to 
the  latter  to  explain  his  affairs,  could  then  and  there  decide 
that  the  answers  were  unsatisfactory,  and  that  the  defendant 
should  stand  committed.  Under  the  bankruptcy  practice  of 
6 Geo.  IV.,  ch.  16,  the  bankrupt  was  examined  by  the  com- 
missioner ; the  power  of  commitment  was  given  in  somewhat 
similar  language  to  our  act,  “ if  he  refuses  to  answer,  or 
shall  not  fully  answer  to  the  satisfaction  of  the  commis- 
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sloners,”  &c.,  “ it  shall  be  lawful  for  said  commissioners  by 
warrant,”  &c.,  “ to  commit  him,”  &c.  The  warrant  recites 
the  examination,  and  sets  out  the  question,  and  that  he 
refused  to  answer  it,  stating  his  answer,  “ which  answer 
not  being  satisfactory  to  me,  the  said  commissioner,  these 
are  therefore  to  require  and  authorise  you  to  take  into  your 
care  and  custody,”  &c.,  &c. 

It  seems  clear  to  me  that  the  commitment  may  be  at  once 
on  the  examination,  without  any  notice  or  requiring  him  to 
shew  cause.  He  can  also  be  committed  for  refusing  to  sign 
his  examination.  At  present  I hardly  see  why  in  the  latter 
case  the  commissioner  might  not  say,  “You  are  in  con- 
tempt and  I must  commit  you ; I will  give  you  twenty-four 
hours  to  reflect,  and  at  the  end  of  that  time  the  warrant 
will  go  if  your  examination  be  not  signed.” 

It  is  not  necessary  to  decide  how  this  would  be  in  the 
cases  under  the  statute.  In  the  case  before  us  the  main 
question  is,  whether  the  defence  averring  a due  adjudication 
that  defendant  stand  committed  with  full  notice  to  him,  was 
proved.  The  judge  wished  him  to  do  what  he  could  not 
compel  him  to  do  ; still  he  was  fully  aware  of  the  judge’s 
decision  on  the  answers,  and  that  if  the  plaintiff  pressed 
for  it  his  commitment  must  follow. 

I think  we  may  allow  this  defence  without  infringing  the 
.salutary  rule  propounded  in  Bullen  v.  Moodie  and  Ponton. 

Morrison,  J.,  concurred. 


Rule  absolute  for  new  trial. 
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In  re  George  Stewart  and  the  Trustees  of  School 
Section  No.  8 of  the  Township  of  Sandwich  East, 
in  the  County  of  Essex. 

Common  schools — Colored  people — Separate  schools. 

Held , that  upon  the  facts  apparent  on  the  affidavits  in  this*  case,  either 
no  separate  school  extending  to  the  applicant  had  been  established  for 
colored  persons  within  the  statute,  or  it  had  been  discontinued,  and 
that  he  was  therefore  entitled  to  a mandamus  to  the  trustees  to  admit 
his  daughter  to  the  common  school. 

The  erection  of  a separate  school  suspends  but  does  not  annul  the  rights 
of  those  for  whom  it  was  established  as  regards  the  common  schools. 
When  it  is  no  longer  kept  up  these  rights  revive. 

Spencer , in  Easter  Term,  obtained  a rule  calling  on  the 
trustees  to  shew  cause  why  a peremptory  mandamus  should 
not  issue,  commanding  them  to  admit  Lively  Frances 
Stewart,  daughter  of  the  complainant,  George  Stewart,  to 
attend  the  said  school  as  a scholar,  and  to  admit  her  into 
the  said  school,  to  be  taught  and  instructed  therein. 

He  moved  upon  the  affidavit  of  George  Stewart,  who 
stated  he  was  a resident  freeholder  and  householder  of  the 
said  school  section,  and  a rate-payer  therein,  and  had  a 
daughter  named  Lively  Frances,  between  eleven  and 
twelve  years  old  : that  there  was  a common  school  house  in 
the  section,  and  school  was  kept  therein  : that  on  the  9th 
of  May,  1864,  he  went  to  George  Little,  one  of  said  trustees, 
and  required  of  him  that  he  and  his  co-trustees  would 
permit  his  daughter  to  attend  the  school  and  be  taught 
therein,  and  he  replied  she  could  not  be,  admitted  : that  on 
the  same  day  he  made  a similar  demand  of  John  O’Brien, 
another  of  the  trustees,  who  gave  him  a similar  answer  : 
and  on  the  10th  of  May' he  made  a similar  demand  of  Dennis 
O’Keefe,  another  of  the  trustees,  and  received  a similar 
answer : that  deponent  and  his  daughter  were  colored 
people,  and  this  was  the  only  reason  the  trustees  had  or 
gave  for  not  admitting  the  daughter : that  the  school  fees 
were  collected  by  rate-bill  or  tax,  and  not  payable  in 
advance  when  the  child  entered  the  school : that  deponent 
made  a like  demand  of  the  schoolmaster,  and  was  answered 
that  he  (the  schoolmaster)  could  not  admit  deponent’s 
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daughter  unless  by  leave  of  the  trustees  : that  the  school  in 
question  was  a common  school : that  there  was  no  separate 
school  for  colored  people  in  the  part  of  the  township  where 
deponent  resided,  and  his  residence  was  not  within  the 
boundaries  of  any  school  section  established  for  colored 
people : that  deponent  was  not  a supporter  nor  subscriber 
to  any  separate  school,  nor  did  he  belong  to  any  class  of 
persons  in  whose  behalf  a separate  school  was  established  in 
that  part  of  the  township  where  he  resided,  and  he  was 
liable  to  the  payment  of  rates  for  the  support  of  the  common 
school  for  the  said  section : that  he  had  been  rated  for  the 
support  of  the  said  school  section,  and  had  paid,  on  demand, 
the  school  rates  imposed  upon  him  for  the  support  of  that 
school  section  : that  his  daughter  was  well-behaved,  and 
proper  to  attend  and  be  taught  in  the  said  school,  and  was 
willing  to  conduct  herself  in  conformity  with  the  rules 
thereof,  and  that  deponent  was  ready  and  willing  to  pay  the 
rates:  that  he  was  a British  subject  by  naturalization. 

And  upon  the  affidavit  of  Leslie  Madison  Smith,  that  he 
had  personal  knowledge  of  the  facts  stated  in  the  foregoing 
affidavit,  except  as  to  the  request  to  Dennis  O’Keefe,  and, 
with  that  exception,  everything  in  Stewart’s  affidavit  was 
true. 

In  this  Term  Alexander  Cameron  shewed  cause.  He 
filed  affidavits  shewing  that  some  years  ago,  (in  1857  appar- 
ently,) on  the  application  of  some  of  the  colored  inhabitants 
of  school  sections  numbers  seven  and  twelve,  for  the  purpose 
of  establishing  a separate  school  for  themselves,  the  council 
of  the  township  of  Sandwich  passed  a by-law  that  the  colored 
inhabitants  of  those  sections  should  be  entitled  to  a separate 
school  for  themselves,  and  should  have  all  the  privileges 
and  powers  as  separate  school  sections  generally,  as  provided 
in  the  school  acts ; and  it  was  sworn  that  a colored  separate 
school  was  organized,  and  the  present  applicant  was  one  of 
those  who  signed  the  petition  in  favor  of  such  separate 
school.  It  was  also  sworn  that  since  that  separate  school 
was  established,  the  colored  residents  had  not  been  faxed  for 
the  support  of  common  schools,  and  no  taxes  had  been  paid 
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by  them  to  school  section  number  eight.  The  collector  for 
the  year  1868  swore  that  for  that  year  no  taxes  were 
collected  of  the  applicant  for  the  school  section  number 
eight.  The  same  statement  was  made  by  another  person  as 
to  the  year  1862.  The  assessor  for  1863  and  1864  swore 
that  for  those  years  the  applicant  had  not  been  assessed  for 
any  common  schools  in  the  township  ; and,  referring  to  the 
by-law  of  1859,  he  said  the  colored  people  of  the  township 
established  a separate  colored  school,  which  they  carried  on 
for  one  year.  The  local  superintendent  of  education  for  the 
township  and  four  other  persons  concurred  in  stating  their 
opinion,  that  the  effect  of  allowing  colored  children  to  be 
introduced  into  the  common  schools  would  be  to  break  up 
the  schools  altogether. 

In  reply,  affidavits  were  filed  in  answe.r  to  those  used  in 
shewing  cause,  by  which  the  boundaries  of  the  school 
divisions  in  Sandwich  were  shewn,  and  the  original  by-law 
mentioned  in  those  affidavits  was  sworn  to  have  neither  the 
signature  of  the  clerk  or  reeve  of  the  township,  nor  the  seal 
of  the  corporation,  nor  any  other  seal  affixed  thereto,  but  on 
the  same  was  written  “ passed  28  Deer.  1859  that  in  the 
years  1856-7-8-9  and  1860,  sehool  sections  numbers  seven 
and  twelve  were  bounded  as  above  referred  to,  and  that  the 
applicant  did  not  live  within  the  boundaries  of  sections  7 
or  12,  but  always,  since  he  came  to  Sandwich  up  to  the 
present  time,  in  section  number  8 : that  the  applicant  on 
the  collector’s  roll  for  1861  was  charged  a special  school 
rate  for  section  number  8 ; and  for  1862  taxes  for  school 
section  8,  a county  rate,  and  a general  school  rate  : that  the 
collector’s  roll. of  1859  shewed  that  the  applicant  for  that 
year  was  charged  with  a general  school  rate,  and  a special 
rate  for  section  number  8.  And  as  to  the  separate  colored 
school,  it  was  sworn  that  it  was  a school  established  by  the 
“Refugees’  Home  Society,”  who  paid  the  teacher  a large  sum, 
and  a small  rate  for  each  child  sent  to  the  school  was  paid  by 
the  parents.  The  building  was  put  up  for  a church  and  school 
house  several  years  before  the  by-law  of  1857  was  passed. 
This  society  was  established  for  the  assistance  of  refugees 
from  slavery.  The  school  was  discontinued  about  the 
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beginning  of  1861,  and  no  school  had  been  kept  among  the 
colored  people  since,  except  for  about  two  months  in  one 
year,  because  the  colored  people  could  not  afford  to  maintain 
it.  They  were  so  widely  scattered  in  the  township,  and  so  poor, 
that  it  was  almost  impossible  for  them  to  maintain  a separate 
school.  No  common  school  was  kept  from  1855  to  1861, 
except  the  one  established  by  the  Refugees’  Home  Society, 
within  less  than  five  miles  of  the  applicant’s  residence  ; the 
common  school  was  now  kept  within  about  a mile  and  a half 
of  his  residence. 

Washington  v.  The  School  Trustees  of  Charlotteville,  11 
U.  C.  R.  569 ; Hill  and  the  School  Trustees  of  Camden 
and  Zone,  11  U.  C.  R.  573;  Quin  v.  School  Trustees,  7 U. 
C.  R.  130,  were  referred  to. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court 

Primd  facie  every  resident,  white  or  colored,  of  a 
school  section  has  a right  to  send  his  children  to  the  com- 
mon school  of  that  section,  so  long  as  the  children  conduct 
themselves  in  conformity  with  the  rules  of  such  school,  and 
the  rates  required  to  be  paid  on  their  behalf  have  been  fully 
paid.  This  right,  however,  does  not  extend  to  the  children 
of  persons  on  whose  behalf  a separate  school  according  to 
law  has  been  established. 

Upon  the  facts  apparent  in  the  affidavits,  we  think  no 
separate  school  was  established  under  the  authority  and 
within  the  meaning  of  the  statute,  or  if  there  was,  that  it 
did  not  extend  to  the  applicant,  or  failing  these  two  proposi- 
tions, that  such  separate  school  was  discontinued,  and  has 
not  been  maintained  for  two  or  three  years  at  least. 

The  by-law  spoken  of  as  passed  on  the  27th  of  December, 
1857,  does  not  appear  to  have  been  signed  by  the  head  or 
clerk  of  the  corporation,  or  sealed  with  the  corporate  seal. 

After  its  assumed  existence  no  meeting  of  the  colored 
inhabitants  for  the  election  of  trustees  appears  to  have  been 
held,  nor  does  it  appear  that  the  legislative  grant  was  shared 
in  by  the  alleged  separate  school. 

It  is  not  shewn  that  any  of  the  regulations  of  the  separate 
school  act,  which  indicate  the  existence  and  regulate  the 
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management  of  a separate  school,  were  followed  by  any 
party. 

The  by-law,  as  well  as  the  application  on  which  it  pro- 
ceeded, was  confined  to  the  colored  inhabitants  of  school 
sections  number  7 and  12,  in  neither  of  which  did  the  appli- 
cant ever  reside. 

An  examination  of  the  collector’s  rolls  shews  that,  conced- 
ing that  the  applicant  was  at  one  time  treated  as  exempted 
from  common  school  rates,  they  have  since  been  charged 
against  and  paid  by  him. 

It  is  in  our  opinion  impossible  to  hold  that  if  a separate 
school  is  once  established,  the  class  for  whose  use  it  was  once 
brought  into,  existence  cannot,  when  it  is  no  longer  main- 
tained, claim  the  privileges  conferred  by  the  Common 
School  Act.  The  creation  of  a separate  school  suspends 
but  does  not  annul  those  privileges,  and  when  the  separate 
school  ceases  to  exist  the  rights  revive.  And  therefore  the 
applicant,  if  his  rights  as  a resident  of  school  section  number 
8 ever  were  suspended,  was  reinstated  in  them. 

The  case  of  Washington  v.  The  School  Trustees,  (11  U. 
C.  Ii.  569,)  recognizes  the  principle  by  which  we  are 
governed  in  this  case.  We  must  hold  that  colored  people 
are  not  to  be  excluded  from  the  ordinary  common  schools,  if 
there  be  no  separate  school  established  and  in  operation  for 
their  use. 

We  do  not  question  the  sincerity  of  those  who  state  their 
apprehension  of  the  consequences  of  allowing  colored  children 
to  enter  the  common  schools,  but  this  is  an  argument  against 
the  law  itself,  if  it  can  have  any  weight.  The  law  does 
give  such  a right,  subject  to  certain  defined  exceptions. 
The  existence  of  those  exceptions  is  not  proved  in  this  case — 
we  might  rather  say  it  is  disproved — and  the  law,  therefore, 
confers  on  the  applicant,  George  Stewart,  the  right  he 
claims,  and  he  comes  to  this  court  for  a remedy,  because 
that  right  is  denied  to  his  repeated  request.  We  think  we 
are  bound  to  grant  it. 


Rule  absolute. 
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In  re  The  Board  of  School  Trustees  of  the  Town  of 
Sandwich,  and  The  Corporation  of  Sandwich. 

► Common  Schools — Appli  cation  for  mandamus  to  levy  rate — Form  of  estimate 
— Waiver  of  its  insufficiency-  -Proof  of  by-laws. 

The  school  trustees  of  a town  applied  for  a mandamus  to  the  corporation 
to  pay  over  all  monies  collected  for  the  erection  of  school  buildings  under 
a by-law  of  the  21st  of  August,  and  to  collect  the  sum  remaining  ; or  to 
provide  for  the  trustees  $1000.  It  appeared  that  the  trustees  had  passed 
a resolution  to  apply  to  the  corporation  for  $3000  for  the  erection  of  school 
buildings,  upon  which  a by-law  was  passed  to  raise  that  sum.  This  by- 
law was  repealed,  and  another  passed  to  raise  the  necessary  sum,  but  it 
was  defective. 

Held,  that  though  the  resolution  of  the  trustees  was  not  a sufficient  estimate, 
the  objection  was  cured  by  the  corporation  having  passed  a by-law  in 
pursuance  of  it ; but  that  as  that  by-law  was  invalid,  the  court  could 
not  enforce  any  thing  arising  under  it  by  mandamus. 

Held,  also,  that  the  estimate  being  insufficient,  a mandamus  could  not  be 
granted  to  provide  the  sum  mentioned  in  it,  as  asked  by  the  second 
alternative  of  the  application. 

Two  copies  of  by-laws  put  in  not  being  proved  under  sec.  190  of  the  Muni- 
cipal Act  could  not  be  read  ; but  the  same  by-laws  were  set  out  at  length 
in  affidavits  filed,  the  deponent  swearing  that  a by-law  was  passed  by 
the  town  council  “ in  words  following,”  which  was  held  sufficient  for  the 
purposes  of  this  application. 

Sec.  190  provides  for  the  proof  of  by-laws  in  general  cases,  sec.  195  for  the 
special  case  of  an  application  to  quash. 

In  Easter  Term  Alexander  Cameron  obtained  a rule  call- 
ing on  the  corporation  of  the  town  of  Sandwich  to  shew 
cause  why  a peremptory  writ  of  mandamus  should  not  be 
issued,  commanding  the  corporation  to  pay  over  to  the  said 
board  of  trustees  such  moneys  as  had  been  collected  on 
account  of  a special  rate  imposed  by  a by-law  of  the  cor- 
poration, passed  on  the  21st  of  August,  1863,  for  raising 
$1000  during  the  year  1863  for  the  erection  of  school 
buildings  in  the  town,  as  required  by  the  board,  and  to 
proceed  with  the  collection  of  the  rate  yet  uncollected  ; or 
why  a peremptory  writ  of  mandamus  should  not  issue,  com- 
manding the  corporation  to  provide  for  the  board  of  trustees 
$1000,  being  the  account  required  as  above  stated. 

It  appeared  that  on  the  11th  of  August,  1868,  it  was 
resolved  by  the  board  of  school  trustees  “ that  this  board 
make  application  to  the  town  council  of  Sandwich,  under 
the  79th  section  of  the  Common  School  Act,  for  an  appro- 
priation of  three  thousand  dollars  for  the  erection  of  school 
premises  on  school  lot  No.  9,  west  side  of  Bedford  Street,  in 
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said  town;”  and  on  the  same  day  the  board  of  grammar 
school  trustees  resolved  “ that  application  be  made  by  this 
board  to  the  town  council  of  Sandwich,  that  suitable  rooms 
be  set  apart  for  the  grammar  school  for  this  town,  in  the 
building  of  school  premises  required  to  be  built  by  the 
board  of  common  school  trustees.” 

This  resolution  was,  on  the  21st  of  August,  1868,  laid 
before  the  town  cquncil,  and  on  that  day  the  corporation 
passed  a by-law  that  the  sum  of  $8000  should  be  raised, 
levied  and  collected  on  the  rateable  property  in  the  town,  as 
follows:  $1000  during  the  year  1868,  $1000  during  the 
year  1864,  and  $1000  during  the  year  1865,  which  sums 
should  be  expended  for  the  erection  of  suitable  school  build- 
ings in  the  town  of  Sandwich  : that  the  said  sum  should  be 
levied  by  the  collector  for  the  time  being,  in  the  same  man- 
ner as  other  rates  and  assessments,  and  be  paid  by  him  to 
the  board  of  common  school  trustees. 

$1000  of  this  sum  was  inserted  on  the  collecter’s  roll  for 
1868,  and  a large  portion  thereof  was  collected  by  the 
collector,  but  none  of  it  was  paid  to  the  treasurer  of  the 
school  trustees. 

On  the  1st  of  March,  1864,  the  corporation  passed  a 
by-law,  reciting  that  the  by-law  above  stated  was  illegal  and 
void,  not  having  received  the  assent  of  a majority  of  the 
rate-payers,  as  required  by  law,  and  thereby  they  repealed 
the  by-law  on  the  21st  of  August,  1868. 

On  the  same  day  the  corporation  passed  a resolution,  that 
the  collector  should  deduct  from  the  gross  amount  due  for 
taxes  by  each  rate-payer  within  the  limits  of  the  corporation 
thirty-five  per  cent.,  being  the  amount  of  the  special  rate 
imposed  for  school  purposes  under  the  by-law  of  the  21st  of 
August,  1868. 

On  the  18th  of  May,  1864,  the  corporation  passed  a by-law 
reciting  that  it  was  necessary  to  raise  by  loan  for  the  erec- 
tion of  school  buildings  in  the  town  $3500,  payable  in  ten 
years,  and  reciting  the  sums  that  would  be  required  to  be 
raised  to  pay  the  interest,  and  also  the  rate  that  would  be 
required  to  raise  the  principal  sum  of  $350  yearly,  with  the 
interest ; and  then  they  enacted  that  the  $3500  should  be 
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raised  on  the  credit  of  the  municipality,  and  that  debentures 
should  be  issued  for  the  payment  of  $850  on  the  1st  of  June, 
1865,  and  for  the  like  sum  of  $350  on  each  first  day  of 
June  thereafter,  until  the  $8500  was  paid,  such  debentures 
to  hear  interest  at  six  per  cent,  per  annum  ; and  imposed 
certain  annual  special  rates  to  pay  off  the  debentures  and 
interest ; and  that  the  votes  of  the  electors  should  be  taken 
on  Tuesday,  6tli  May,  1864. 

On  the  same  13th  of  May  the  corporation  passed  a resolu- 
tion that  the  sum  of  thirty-five  per  cent,  of  the  gross  amount 
of  taxes  for  1863  paid  by  each  rate-payer  be  refunded  to 
such  rate-payers,  and  that  the  mayor  be  authorised  to  sign 
warrants  on  the  town  treasurer  for  the  respective  amounts, 
by-law  No.  71,  upon  which  a special  rate  of  $1000  was 
imposed,  having  been  repealed. 

The  by-law  repealing  by-law  No.  71  had  not  been  approved 
by  the  governor  in  council. 

In  consequence  of  these  proceedings  of  the  corporation, 
the  school  trustees  had  been  unable  to  proceed  with  the 
building. 

The  by-law  of  the  13th  of  May,  though  passed,  had  not 
been  sealed,  and  it  was  alleged  to  be  defective  and  illegal. 

The  corporation  had  not  the  means.on  hand  to  furnish  the 
amount  required  by  the  school  trustees  for  the  year  1863. 

The  board  of  trustees  made  no  estimate  or  other  applica- 
tion for  an  appropriation  of  $3000,  other  than  is  contained 
in  the  resolution  passed  on  the  11th  of  August,  1868,  and 
handed  in  at  a meeting  of  the  municipal  council  on  the  21st 
of  August. 

M.  G.  Cameron,  Q.O.,  shewed  cause,  citing  the  School 
Trustees  of  the  Town  of  Port  Hope,  and  the  Town  Council 
of  Port  Hope,  4 C.  P.  418  ; The  School  Trustees  of  the  City 
of  Toronto,  and  the  Corporation  of  the  City  of  Toronto,  23 
U.  C.  R.  203  ; Consol.  Stat.  U.  C,  ch.  64,  sec.  36;  ch.  54, 
secs.  190,  195. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

A preliminary  objection  has  been  raised  to  our  reading 
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the  by-laws  of  the  21st  of  August,  1863,  and  of  the  1st  of 
March,  1864. 

The  legislature  have  provided  two  modes  by  which  copies 
of  by-laws  may  be  made  evidence  : — Under  sec.  190  of  the 
Municipal  Institutions  Act,  requiring  the  certificate  of  the 
clerk,  and  of  a member  of  the  council,  and  of  the  seal  of  the 
corporation,  which  being  attached  the  copy,  being  without 
erasure  or  interlineation,  is  to  be  received  without  proof  of 
the  seal  or  signatures  (unless  forgery  be  charged)  as  evidence 
in  any  court  of  justice.  Under  sec.  195  of  the  same  act,  a 
copy  of  a by-law  certified  under  the  hand  of  the  clerk,  and 
under  the  corporate  seal,  with  an  affidavit  that  it  was 
received  from  the  clerk,  may  be  used  on  an  application  to 
quash  the  by-law.  I 

Neither  of  the  copies  of  the  three  by-laws  offered  on  this 
application  is  proved  under  sec.  190.  The  first  two  have 
interlineations,  and  are  not  proved  either  under  sec.  195. 
That  of  May,  1864,  is  proved  according  to  sec.  195.  This 
section  is  framed  for  a special  purpose,  while  sec.  190  is 
obviously  meant  to  provide  for  all  general  cases,  and  must 
afford  the  rule  in  a case  like  the  present.  Consequently, 
none  of  the  three  copies  can  be  received  by  us  on  this 
application. 

It  happens,  however,  that  the  by-laws  of  August,  1863,  and 
March,  1864,  are  set  out  verbatim  in  one  of  the  affidavits, 
the  deponent  swearing  as  to  each  of  them  that  a by-law  was 
passed  by  the  town  council  “in  words  following,”  so  that, 
although  the  objection  to  our  reading  the  copies  certified  by 
the  clerk,  and  under  the  corporate  seal,  prevails,  yet  we 
have  them  before  us  in  another  form  sufficient  for  the  present 
purpose.  As  to  the  third,  there  is  the  further  difficulty,  that 
the  jurat  of  the  affidavit  which  verifies  it  is  incomplete  and 
irregular. 

The  next  objection  is,  that  the  resolution  of  the  board  of 
school  trustees  does  not  amount  to  an  estimate,  and  therefore 
that  the  corporation  were  not  bound  to  act  upon  it ; and  the 
case  of  the  School  Trustees  of  Port  Hope  and  The  Corporation 
of  Port  Hope,  (4  C.  P.  418,)  was  cited.  We  are* inclined  to 
think  the  estimate  not  sufficient,  according  to  that  case,  but 
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here  again  we  think  the  objection  cured  by  the  conduct  of 
the  corporation,  when  they  passed  a by-law  in  pursuance  of 
the  notice  or  estimate. 

The  by-law  of  the  21st  of  August,  1868,  is  not  framed  in 
accordance  with  the  provisions  of  the  223rd  section  of  the 
Municipal  Institutions  Act.  We  cannot  therefore  properly 
enforce  anything  directly  arising  under  it  or  through  it  by 
mandamus.. 

Nor  can  we  grant  a mandamus  as  asked  in  the  second 
alternative,  commanding  the  corporation  to  provide  $1000 
for  the  board  of  school  trustees,  unless  we  are  to  hold  that 
the  notice  or  estimate  served  on  them  is  a sufficient  estimate. 
We  think  that  preparing  an  estimate  means  something  more 
than  resolving  to  make  application  to  the  town  council  for  a 
lump  sum  of  money  for  the  erection  of  school  premises. 
There  should  be  something  to  shew  that  proper  inquiries 
and  calculations  have  been  made,  from  which  they  conclude 
that  the  sum  named  would  be  adequate  for  the  purpose 
intended ; something,  in  short,  which  has  led  them  to  the 
conclusion  that  the  sum  asked  for  is  necessary  and  will  be 
sufficient  for  the  object.  Without  this  we  do  not  see  how 
they  can  be  said  to  have  prepared  an  estimate  to  lay  before 
the  municipal  council. 

It  appears  to  us  therefore  this  rule  should  be  discharged. 
We  are  not  inclined  to  give  costs  to  the  corporation,  look- 
ing at  the  course  they  have  taken,  which  has  hitherto 
evaded  or  defeated  the  intended  and  so  far  as  appears  very 
jproper  design  of  the  board  of  school  trustees  to  discharge 
their  duties. 

Rule  discharged. 
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A DIGEST 


OF 

ALL  THE  REPORTED  CASES 

DECIDED  IN  THE 

COURT  OF  QUEEN’S  BENCH, 

From  Trinity  Term,  27  Victoria,  to  Trinity  Term,  28  Victoria. 


ABANDONMENT. 

Of  contract  and  substitution  of 
another .]  — See  Contract,  1. 

ABATEMENT. 

Plea  for  former  action  'pending.'] 
See  Bond,  1. 

ABSCONDING  DEBTOR. 
See  Division  Court,  2. 


ACCEPTANCE. 

Of  goods  within  Statute  of 
Frauds. — see  Frauds  (Statute 
of.) 


ACCOUNT  STATED. 

Evidence  of]  — An  instrument 
dated  at  New  York,  signed  and 
endorsed  by  defendant,  promis- 


ing to  pay  “to  the  order  of  my- 
self ” $1040.23  at  the  Bank  of 
Upper  Canada,  in  Toronto, 
“ with  the  current  rate  of  ex- 
change on  New  York  : ” Held , 
sufficient  evidence  prima  facie 
of  an  account  stated;  for  that 
the  transactions  would  be  as- 
sumed as  immediate  between 
plaintiff  and  defendant,  without 
proof  to  the  contrary ; and  though 
not  a promissory  note  (according 
to  Fahnestock  v.  Palmer,  9 C.P. 
172,)  it  was  a written  acknow- 
ledgment of  indebtedness  in  the 
sum  named. 

The  plaintiff  was  held  entitled 
to  the  full  sum  of  $1040.23,  not 
merely  to  so  much  as  would 
purchase  a draft  on  New  York 
for  the  sum,  which  when  the 
note  fell  due  would  have  cost 
only  $754. — Grant  v.  Young , 
387. 
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ACCOUNT  BENDEBED. 

Effect  of  as  evidence .] — See — 
Evidence,  1. — Sale  of  Goods, 
2,  8. 

ACKNOWLEDGMENT. 

Of  debt.]  — see  Limitations 
(Statute  of.) — Account  Stated. 


ACTION. 

Against  owners  of  horses  for 
their  - keep  supplied  without  his  re- 
quest,] -~-see  Contract,  5. 

In  Division  Court , on  contract 
made  in  one  town  jor  delivery  of 
goods  in  another — Cause  of  Action 
where  arising.]  — see  Division 
Court,  1. 

For  money  had  and  received.]  — 
.see  Division  Court,  2. 

For  excess  of  advances  on  wheat 
consigned  for  sale  above  proceeds.] 
see  Evidence,  1. 

For  goods  sold]  — see  Evid- 
ence, 5. 

Will  not  lie  where  evidence 
shews  a felony. — see  Criminal 
Law,  2. 

Against  lessor  for  injury  caused 
by  lessee. — see  Water. 

See  Covenant. 


ADMISSION. 

See  Evidence,  1.-— Sale  of 
Goods,  3. 


ADVANCES. 

On  wheat— Action  of  excess  of 
advances  above  proceeds  of  wheat 
—Evidence.]— see  Evidence,  1. 


ADVEBTISEMENT. 

Of  sale  of  land  under  execution!] 
— see  Execution,  3. 

AFFIDAVIT. 

* 

On  filing  assignment  of  goods.] 
— see  Assignment  for  Benefit 
of  Creditors. 

Affidavit  used  by  ' defendants  in 
another  suit  brought  against  them 
by  plaintiff s — Admissible  as  evid- 
ence] — see  Evidence,  5. 

Affidavits  taken  by  surveyor 
under  C.  S.  U.  C.  ch.  93,  sec. 
51 — Admissibility  of  as  evidcncema 
— see  Survey,  3. 

AGENT. 

See  Principal  and  Agent. 

AGKEEMENT. 

See  Contract. 


. ALIENAGE. 

S.,  a citizen  of  the  United 
States,  came  to  this  province  and 
bought  the  land  in  question.  He 
died  in  1834,  leaving  four  sons, 
three  born  aliens,  one  born  in 
this  province.  Two  of  these 
three,  the  other  two  having  died 
unmarried,  in  1863  conveyed  to 
the  plaintiff,  who  brought  eject- 
ment. Held,  that  though  an 
alien  may  take  by  conveyance, 
he  cannot  pass  by  descent  the 
land  so  taken  : that  as  a conse- 
quence nothing  passed  from  S. 
to  his  two  sons ; and  the  plaintiff 
therefore  took  nothing  by  their 
deed. — Irwin  v,  McBride,  et  al., 
570. 
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ALTERATION. 

Of  Lease. — see  Lease. 

Of  risk  in  insurance — Release 
of  surety  thereby.],— see  Principal 
AND  SURETY'. 


AMENDMENT. 

• By  striking  out  name  of  one 
plaintiff,  to  save  the  Statute  of 
Limitations , refused. — see  Con- 
tract, 4. 

See  Contract,  8. 

ANNUITY. 

See  Dower,  4. 


APPEAL. 

1.  Application  for  Leave — De- 
lay — Leave  refused.]  — Judg- 
ment was  given  against  de- 
fendant in  Hilary  Term,  1861, 
on  demurrer  and  special  case. 
He  applied  for  leave  to  ap- 
peal, and  on  granting  it  the 
Chief  Justice  intimated  that  de- 
fendant’s remedy,  if  any,  would 

• he  found  in  Chancery.  Defend- 
ant then  sued  in  Chancery,  and 
having  failed  there,  applied  in 
this  term  for  leave  to  give  notice 
of  appeal,  notwithstanding  the 

• lapse  of  three  years.  The  appli- 
. cation  was  refused.  Such  leave 

may  be  given,  under  C.  S.  U.  C. 
ch.  18,  sec.  25,  after  fourteen  days 
from  the  decision  complained  of 
have  elapsed^ — Regina  v.  Miller, 
206. 

2.  Grounds  of  Appeal.]  — In 
appeals  from  county  courts,  the 
grounds  of  appeal  must  be  stated 
in  the  appeal  books,  indepen- 
dently of  the  objections  set  out  in 
the  rule  nisi  in  the  court  below. 


— Severn  v.  The  Street  Railway 
Company.  Corbett  v.  Taylor,  254. 

8.  Appeal  from  conviction. — 
Form  of  recognizance.]' — The 
form  of  recognizance  to  try  an 
appeal,  given  in  the  schedule  to 
Consol.  Stat.  C.  ch.  108,  p.  1180, 
is  sufficient,  though  the  con- 
dition differs  in  form  from  that 
provided  by  ch.  99,  sec.  117. — 
In  re  Wilson  and  the  Quarter 
Sessions  of  Huron  and  Bruce, 
801. 

4.  From  county  court  — Not 
allowed  on  evidence .] — The  Court 
refused  to  entertain  an  appeal 
from  a County  Court,  where  a 
new  trial  had  been  granted  be- 
cause “ the  verdict  was  against 
evidence,  or  at  all  events  against 
the  greater  preponderance  of  evi- 
dence,” and  no  point  of  law  was 
involved  in  the  decision. — Man- 
ning v.  Ashall,  302. 

5.  From  County  Court  — 27 
Vic.,  ch.  14,  effect  of— Form  of 
bond.]  — Quaere,  as  to  the  effect 
of  the  recent  act,  27  Vic.,  ch. 
14 — whether,  as  it  would  import 
taken  literally,  neither  plaintiff 
nor  defendant  need  join  in  the 
appeal  bond  in  any  case,  or 
whether  it  relieves  plaintiffs 
alone,  and  only  “in  cases  where 
the  beneficial  plaintiff  is  not  a 
party  to  the  record,”  as  it  would 
appear  from  the  preamble  was 
intended.  In  a qui  tarn  action 
for  not  returning  a conviction, 
the  County  Court  judge  refused 
to  certify  the  papers  for  appeal, 
because  the  plaintiff  was  not  a 
party  to  the  bond,  and  this  court 
refused  to  interfere  by  man- 
damus, unless  it  was  distinctly 
shewn  on  affidavit  why  the  plain- 
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tiff  did  not  join,  whether  he  was 
desirous  to  appeal,  and  by  whose 
desire  this  application  was  made. 
Semble , that  no  time  is  now 
limited  for  appealing  from  the 
County  Courts. — In  re  Tozer  qui 
tam  v.  Preston , 310. 

6.  Leave  refused .] — A rule  nisi 
for  new  trial  was  moved,  among 
other  grounds,  for  misdirection, 
and  refused  upon  that  ground. 
The  plaintiff  having  taken  and 
argued  it  upon  the  other  grounds, 
the  court  would  not  grant  leave  to 
appeal  from  the  refusal. — Bricker 
et  al.  v.  Ancell,  481. 

7.  Conviction  — Appeal  under 
C . S.  C.  ch.  91,  sec.  117 — Proof 
of  right  to  appeal  — Waiver  — 
Prohibition.  ] — The  appellant 
having  been  convicted  of  an 
assult  under  Consol.  Stat.  C., 
ch.  91,  sec.  37,  appealed  to  the 
Quarter  Sessions.  On  the  first 
day  of  the  court,  after  he  had 
proved  his  notice  of  appeal,  at 
the  respondent’s  request  the  case 
was  postponed  until  the  follow- 
ing day;  and  the  respondent 
then  objected  to  the  jurisdiction, 
as  it  was  not  shewn  that  the  ap- 
pellant had  either  remained  in 
custody  or  entered  into  recog- 
nizance, as  required  by  sec.  117 

- of  Consol.  Stat.  C.,  ch.  99.  The 
court  held  that  this  objection 
had  been  waived  by  the  appli- 
cation to  postpone,  and  they 
quashed  the  conviction.  On 
motion  for  a prohibition  to  the 
Quarter  Sessions  from  further 
proceeding  in  the  matter  : Held, 
that  this  was  an  appeal  under 
sec.  117  above  mentioned,  not 
under  Consol.  Stat.  U.  C.,  ch. 
114,  sec.  1 : that  it  was  clearly 


incumbent  on  the  appellant  to 
shew  his  right  to  appeal  by 
proving  compliance  with  that 
section;  and  that  the  necessity 
for  such  proof  was  not  waived 
by  the  respondent’s  application 
for  delay.  The  prohibition  was 
therefore  granted — In  re  Myers , 
Appellant , and  Wonnacott , Re- 
spondent, 611. 

'New  trial  refused  on  conviction 
for  murder — Leave  to  appeal  re- 
fused.] — see  Criminal  Law,  4. 

From  conviction  at  Quarter  Ses- 
sions ■ — Practice  — see  Criminal 
Law,  6. 

See  New  Trial,  1. 

APPEAL  BOOK. 

Grounds  of  appeal  must  be 
stated .]  — see  Appeal,  2. 

APPROPRIATION  OF  PAY- 
MENTS. 

See  Taxes,  4. 

ARBITRATION  AND  AWARD. 

Toronto  esplanade — Arbitration 
under  16  Vic.,  ch.  219,  and  20 
Vic.,  ch.  80 — Right  of  water  lot 
owners  to  be  re-paid  for  expense 
of  esplanade  if  made  by  them — 
Objection  taken  to  award  not  ap- 
parent on  its  face— Award  by  two 
arbitrators,  without  consulting 
third  as  to  letter  from  attorney 
for  the  city.]  — Per  Hag  arty,  J., 
and  Morrison,  J. — Under  the 
acts  relating  to  the  Toronto  es- 
planade, the  owners  of  land 
taken  by  the  city  have  no  right 
to  claim  the  expense  incurred  by 
them  in  constructing  the  esplan- 
ade as  an  addition  to  the  value 
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of  such  land.  Draper,  C.  J.,  ex- 
pressed no  opinion  on  this  point. 

Per  Draper,  C.  J. — On  a re- 
ference under  these  acts  the 
award  cannot  be  set  aside  on 
affidavits  shewing  that  such  a 
claim  has  been  allowed,  where 
this  does  not  appear  on  the  face 
of  the  award.  Per  Hagarty,  J., 
in  a case  like  this  the  objection 
might  be  entertained,  though  not 
on  an  ordinary  reference  by  con- 
sent. 

The  three  arbitrators,  C.,  D., 
and  M.,  having  met  and  dis- 
cussed all  the  matters  referred, 
separated,  unable  to  agree,  M. 
expressing  his  dissent  as  final. 
On  the  next  day  the  attorney  for 
the  city  wrote  to  D.,  requesting 
that  the  amounts  found  on  the 
different  heads  of  claim  might 
appear  on  the  face  of  the  award, 
so  that  they  might  be  able  to 
obtain  the  opinion  of  the  court, 
stating  that  the  letter  was  in- 
tended for  D.’s  colleagues  as  well 
as  himself,  and  desiring  that  the 
claimant’s  attorney  should'  be 
made  aware  of  it.  C.  and  D. 
considered  this  communication, 
and  determined  to  disregard  it, 
but  no  notice  was  given  to  M., 
and  an  award  was  made  two 
days  afterwards  by  C.  and  D., 
without  further  consulting  him 
in  any  way.  Per  Hagarty,  J., 
and  Morrison,  J. — It  was  the 
duty  of  the  other  two  arbitrators 
to  notify  M.  of  this  letter,  and 
of  their  intention  to  settle  and 
execute  the  award.  Per  Draper, 
0.  J. — They  were  not  bound  to 
do  so,  for  their  disagreement 
was  fully  and  finally  understood 
when  they  separated,  and  the 


letter  disclosed  new  facts  or  evi- 
dence. The  award  was  therefore 
set  aside  on  this  ground,  Draper, 
C.  J.,  dissenting. 

TJie  sum  awarded  was  directed 
to  be  paid  forthwith,  whereas  the 
statute  allows  a year  from  the 
award,  or  from  any  rule  of  court 
ordering  payment : but,  Held, 
that  this  part  of  the  award, 
which  was  clearly  bad,  might  be 
separated  from  the  rest. 

The  submission  in  this  case  con- 
tained an  agreement  that  it 
should  be  made  a rule  of  court,  and 
the  jurisdiction  over  the  award 
was  therefore  held  to  be  clear. 
In  the  matter  of  the  Arbitration 
between  the  Corporation  of  the 
City  of  Toronto  and  John  Leak, 
228. 

See  Judgment — MunicipalCor- 
porations,  4. 


ARREST. 

See  Examination  of  Defen- 
dants — Imprisonment  — Magis- 
trates. 


ARSON. 

See  Criminal  Law,  3. 
ASSAULT. 

Form  of  conviction  for.]  — see 
Conviction. 


ASSESSMENT. 

See  Taxes. 

ASSIGNMENT. 

Effect  of  assignment  of  bond  to 
the  limits.]  — see  Bail. 

Offer  to  assign  dower  under  C . 
S.  U.  C.,  ch.  28,  sec.  7.]  — see 
Dower,  7. 
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Of  lease.]  — see  Equitable 
Pleadings,  3. 

Of  lease  by  lessee , and  accept- 
ance of  assignee  by  lessor — Effect 
of]  — see  Landlord  and  Tenant. 

See  Fraud. 

ASSIGNMENT  FOR  BENEFIT 
OF  • CREDITORS. 

1.  Unauthorised  provisions.] 
— A retail  merchant  assigned  all 
his  property  real  and  personal  to 
a trustee,  who  was  then  his  clerk 
on  a salary  of  £175  a year.  The 
assignment  provided  that  the 
assignee,  as  soon  as  conveniently 
might4  be,  should  collect  the  debts, 
and  sell  so  .much  of  the  goods  as 
should  not  be  required  to  wind  up 
the  business,  and  afterwards 
should  sell  the  lands  on  such 
terms  as  he  might  think  best. 
He  was  authorised  to  employ  the 
assignor  in  winding  up  the  busi- 
ness at  a salary  not  exceeding 
£250  a year,  and  to  allow  him  to 
use  the  household  furniture  until 
the  other  property  should  be 
exhausted.  With  the  money  he 
was  directed,  after  paying  expen- 
ses of  the  assignment,  salaries, 
&c.,  and  retaining  ten  per  cent, 
for  his  own  trouble  to  pay  the 
creditors  ratably.  The  assign- 
ment was  executed  only  by  the 
assignor  and  the  assignee,  who 
was  a creditor,  but  some  other 
creditors  had  signified  their 
assent.  The  debts  to  be  collec- 
ted amounted  to  $2,877,  and  were 
due  by  about  160  debtors,  and 
the  lands  formed  the  most  valu- 
able portion  of  the  assets.  On 
an  interpleader  issue,  the  court 
being  left  to  draw  the  same 
inference  as  a jury : Held,  that 


the  assignment  was  fraudulent 
and  void  as  against  creditors, 
the  chief  objection  being  that  the 
sale  of  the  land  was  postponed 
till  after  collection  of  the  debts. 
Cornwall  v.  Gault  et  al.,  46. 

2.  Assignment  of  goods — Affi- 
davit— Objection  to.]  — Where  the 
affidavit  filed  with  an  assign- 
ment for  the  benefit  of  creditors 
stated  that  it  “was made  “bona 
fide ” (omitting  the  words  “for 
good  consideration”)  “for  the 
purposes  and  trusts  therein  set 
forth  ” and  not  for  the  purpose 
of  holding,  &c.,  “the  estate  and 
effects”  mentioned  therein  in- 
stead of  “the  goods,”  as  in  the, 
statute : Held,  that  the  words 
substituted  sufficiently  complied 
with  the  act,  but  that  the  omis- 
sion first  mentioned  was  fatal. 
Mason  v.  Thomas , 305. 

ASSURANCE. 

See  Insurance. 


ATTACHMENT. 

Recovery  against  attaching  credit- 
tor  by  claimant  of  good&  sold — 
Effect  of  on  right  to  proceeds.]  — 
see  Division  Court,  2. 

Sale  of  ship  under  attachment 
and  judgment  in  foreign  country.] 
see  Foreign  Law. 

See  Garnishment. 

ATTORNEY. 

Professional  confidence — Duty 
of  as  a witness.]  — A solicitor, 
when  questioned  as  a witness- 
with  regard  to  matters  involving 
his  client’s  interests,  should 
decline  to  answer  unless  direct- 
ed or  at  least  permitted  by  the 
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court ; and  where  a different 
course  was  taken,  Held,  on  motion 
for  new  trial,  that  it  might  be 
deemed  a surprise  upon  the  client. 
Livingstone  et  al.  v.  Gaftshore. 
166.; 

Liability  of,  for  arrest,  under 
illegal  i order.]  — see  IMPRISON- 
MENT;, 1, 

AWARD. 

See  Arbitration  and  Award. 


BAIL. 

To  the  Limits — Bond  form  of 
condition — C . S.  U.  G.,  ch.  24, 
sec$.  25,  29, — Estoppel.]  — Sec. 
29  6f  'Consol.  Stat.  U.  C.,  ch.24, 
(taken  from  22  Vic.,  ch.  88)  does 
not.  repeal  sec.  25,  (taken  from 
19  Vic.  ch.  48,  and  20  Vic.  ch. 
57,1  and  the  two  are  not  so 
inconsistent  as  to  be  incapable 
of  standing  together,  in  some 
respects  at  least.  The  25th 
governs  where  the  bond  was  taken 
before  the  4th  of  May,  1859,  the 
29th  after ; and  where  the  two 
arei  at  variance  the  latter  must 
prevail.  Section  29,  therefore, 
does  not  contain  all  that  is  re- 
quired in  the  condition  of  bonds 
since  ihat  date,  but  the  require- 
ments of  sec.  25,  where  not 
inconsistent,  must  be  incorpora- 
ted with  it.  The  sheriff  has  no 
power  to  admit  a debtor  to  the 
limits  except  by  statute,  and 
where  he  does  so  on  a bond  not 
in  accordance  with  the  act  he  is 
liable  as  for  a voluntary  escape. 
Where  therefore,  in  the  condition 
the  words, “to  be  examined  viva 
voce  or  otherwise”  were  omitted, 
Held,  that  the  bond  afforded  no 
justification.  Held,  also,  that 


the  creditor,  by  having  required 
and  taken  an  assignment  of  such 
a bond,  was  not  estopped,  from 
looking  to  the  sheriff.  Until  fhe 
bond  has  been  allowed  the  credit  y 
tor  may  either  take  an  assign-*  ‘ U 
ment  of  it  or  hold  the  sheriff 
responsible.  The  more  taking 
the  bond,  therefore,  without  al- 
lowance, is  no  defence  for  the 
sheriff;  he  must  show  that  the 
debtor  has  fulfilled  its  condition. 
The  sureties  in  a bond  taken 
under  seC  29  may  surrender  their 
principal,  under  the  power  given 
by  sec.  34.  The  introduction  in 
the  condition  of  a bond  given 
since  the  4th  May,  1859,  of  a 
provision  that  the  debtor  shall 
remain  within  the  limits,  which 
that  clause  says  the  condition 
“shall  not  contain ,”  Held,  fataL 
The  omission  of  the  word  “ close  ” 
before  “custody”  in  such  con- 
dition— Held,  immaterial,  as  the 
only  custody  which  the  sheriff 
could  have  of  the  debtor  under 
sec.  29  is  custody  in  gaol. 
King  an  et  al  v.  Hall,  Sheriff,  503. 

BAILEE. 

Form  of  indictment  of  for  lar- 
ceny.]— see  Criminal  Law,  1. 

Evidence  to  convict  of  felony]  — 
see  Criminal  Law,  2. 

BANKRUPTCY. 

Scotch  Bankrupt  Act  1856— t 
Plea  under  as  a defence  to  promis- 
sory note.]  — see  Bills  of  Ex-# 

CHANGE  AND  PROMISSORY  NOTES,  3., 

BILLS  OF  EXCHANGE  AND' 
PROMISSORY  NOTES. 

1.  Promissory  note — Judgment 
recovered  by  prior  holder.]  — It  is. 
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no  defence  to  an  action  by  en- 
dorsee against  the  maker  of  a 
note,  that  a prior  endorsee,  while 
the  holder  and  before  the  plain- 
tiff took  it,  recovered  judgment 
against  defendant  and  the  payee. 
Declaration  on  a promissory  note 
made  by  defendants,  payable  to 
T.,  and  by  T.  endorsed  to  the 
plaintiffs.  Plea  that  after  the 
delivery  of  the  note  to  T.  he  en- 
dorsed it  to  the  Bank  of  Mon- 
treal, who  being  the  holders, 
sued  and  obtained  a judgment 
thereon  against  defendants  and 
T. ; and  that  the  note  was 
not  transferred  to  the  plaintiff 
until  it  was  overdue  and  after 
the  recovery  of  said  judgment. 
Held,  on  demurrer,  (affirming 
the  judgment  of  the  County 
Court,)  no  answer.  McLennan 
v.  McMonies  et  al,  114. 

2.  Promissory  note — Transfer 
by  agent — Where  an  agent  of  the 
holder  disposes  of  a promissory 
note  over- due,  without  authority, 
though  for  good  consideration, 
the  person  taking  from  him  ob- 
tains no  title  as  against  the  prin- 
cipal.— West  v.  Mclnnes,  857. 

8.  Scotch  Bankrupt  Act,  1856 
— Sequestration  and  order  for  pro- 
tection— Plea  of,  as  a defence  to 
suit.]  — To  an  action  on  promis- 
so fy  notes  against  the  makers, 
who  were  members  of  a firm 
carrying  on  business  here  and  in 
Glasgow,  one  defendant  pleaded, 
on  equitable  grounds,  in  sub- 
stance, that  proceedings  in  bank- 
ruptcy had  been  commenced 
against  them  in  Scotland,  in  the 
proper  court  there,  and  seque- 
stration of  their  estates  awarded, 
and  a warrant  of  protection 


granted  to  them  ; and  that  in 
such  proceedings,  which  were 
still  pending,  the  plaintiff  duly 
proved  his  claim  against  them, 
including  these  notes.  Another 
defendant  set  up  a similar  de- 
fence, but  averring  only  that  the 
plaintiff,  who  had  notice  of  the 
proceedings,  could  and  ought  to 
have  proved,  and  still  might 
prove  therein  for  the  notes  de- 
cided on.  Held,  on  demurrer, 
both  pleas  bad,  for  that  a seque- 
stration and  warrant  of  protec- 
tion, under  the  “ Bankrupt  (Scot- 
land ) Act,  1856,”  before  a final 
discharge,  formed  no  bar  to  this 
suit.  Robinson  v.  McKeand  et  al, 
859. 

Sale  of  Grown  Land — Notes 
given  for  purchase  money — Can- 
cellation of  sale — Action  onnotes.] 
— see  Fraud. 

See  Account  Stated  — New 
Trial,  4. 

BILL  OF  LADING. 

Construction  of  as  to  liability 
for  delay  in  unloading  cargo.]  — 
see  Contract,  2. 

BILL  OF  SALE. 

See  Assignment  for  the  Bene- 
fit of  Creditors. 

BOND. 

1.  Action  for  one  instalment — 
Payment — Second  action  — Plea 
in  abatement:^ — The  plaintiff 
sued  on  a bond,  conditioned  for 
the  payment  of  money  by  instal- 
ments, to  recover  the  first  in- 
stalment, to  which  defendant 
pleaded  non  est  factum  and  pay- 
ment. After  issue  joined,  de- 
fendant paid  the  sum  then  due ; 
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and  to  another  suit  brought  for 
the  non-payment  of  the  second 
instalment,  he  pleaded  in  abate- 
ment the  former  action  as  pend- 
ing for  the  same  cause.  Held, 
that  he  was  entitled  to  succeed, 
for,  first,  the  plaintiff  might  have 
proceeded  with  the  previous  ac- 
tion and  obtained  judgment,  as 
the  payment  after  action  could 
not  cure  the  breach ; and,  second- 
ly, the  cause  of  action,  which  is 
the  penalty,  was  the  same  in 
both  suits.  Randall  et  al  v.  Bur- 
ton et  al,  268. 

2.  For  annual  payments — Co- 
venant— Right  to  recover  beyond 
the  penalty .]  — The  defendants 
gave  a bond  to  the  plaintiff  in 
the  sum  of  £45,  conditioned  to 
pay  him  £45  a year  so  long  as 
he  should  continue  the  minister 
of  a certain  congregation.  They 
paid  him  without  suit  for  the 
first  two  years.  For  the  next 
four  years  the  plaintiff  sued  them, 
declaring  upon  the  bond  as  a 
covenant,  and  obtained  judg- 
ments, which  were  satisfied  with- 
out any  question  being  raised. 
He  then  sued  for  the  sixth  year, 
and  the  question  of  defendants’ 
liability  was  left  to  the  court 
without  pleadings.  Held,  that 
covenant  clearly  would  not  lie  ; 
but  that  to  a declaration  on  the 
bond  the  former  payments,  not 
having  been  paid  or  received  in 
satisfaction  of  the  penalty,  could 
form  no  defence ; and  that  the 
defendants  therefore  were  en- 
titled only  to  have  satisfaction 
entered  on  payment  of  the  pen- 
alty and  costs.  Niven  v.  Jar- 
dine  et  al,  470. 

Recognizance  to  try  appeal  from 


Quarter  Sessions — Form  of .]  — 
see  Appeal,  8. 

On  appeal  from  County  Courts 
under  27  Vic.,  cli.  14 — Form  of.} 
— see  Appeal,  5. 

May  be  taken  by  Building  Socie- 
ties as  additional  security .]  — see 
Building  Society. 

See  Bail. — Insurance. 

BOUNDARY. 

See  Ejectment — Survey. 

BROKER. 

See  Evidence,  1. 

BUFFALO  AND  LAKE  HURON 
R.  W.  CO. 

See  Railways  and  R.  W.  Cos.,  1. 


BUILDING  SOCIETY. 

Held,  that  even  before  the  22 
Vie.,  ch.  45,  a building  society 
might  take  a bond  as  additional 
security  for  money  borrowed 
from  them  on  mortgage  and 
overdue.  Hope,  President , and 
Boyer,  Treasurer,  of  the  City  of 
London  Building  Society , v.  Glass 
et  al,  86. 


BUTCHERS. 

By-law  regulating  sale  of  meat 
by,  in  city.]  —see  Municipal  Cor- 
porations, 8. 


BY-LAW. 

Proof  of  under  secs.  190  and 
195  of  Municipal  Act.]  — see  Com- 
mon Schools,  3. 

Liability  for  work  done  unau- 
thorized by  by-law.]  — see  Muni- 
cipal Corporations,  1,  2. 
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Prohibiting  sale  of  meat  except 
at  certain  places. J — see  Munici- 
pal Corporations,  3. 

Delay  in  moving  against.]  — 
see  Municipal  Corporations,  5. 

CANADA  COMPANY. 

See  Railways  and  R.W.  Cos. 

CARRIERS. 

Action  against-— Felony  shown 
by  evidence — Nonsuit.]— -see  Cri- 
minal Law,  2. 

Right  oj  to  limit  liability  by 
special  conditions.]  — see  Rail- 
ways and  Railway  Companies, 
3,4. 


CASES  OYER  RULED. 
Brandon  v.  Craivford  19  U.G.R. 
363.  Cartwright  McPherson  20 
U.C.R.  Z5 1.]  — see  Ejectment,  2. 


CATTLE. 

See  Railways  and  Railway  Com- 
panies, 2.  3. 

CERTIFICATE. 

For  full  costs.] — see  Costs,  1. 

CAVEAT  EMPTOR. 

See  Sale  of  Goods,  3. 

CERTIORARI. 

Notice.] — Notice  for  a writ  of 
certiorari  must  be  given  to  the 
convicting  magistrate,  and  the 
want  of  such  notice  is  good  cause 
to  be  shown  against  a rule  nisi 
to  quash  the  conviction.  Reqina 
v.  Peterman , 516. 


From  what  time  interest  runs 
on.]  — see  Interest. 

COLLATERAL  SECURITY. 

See  Building  Society. 

COLLECTOR. 

OJ  taxes,  neglect  to  complete  his 
rolls — Mandamus.]  — see  Taxes, 5. 

COLOURED  PEOPLE. 

Right  of  to  attend  Common 
Schools] — see  Common  Schools,  2, 

COMMISSION  MERCHANTS! 

Action  by  for  excess  of  advances; 
on  wheat  above  proceeds — -Eyi* 
dences  of  sales  and  expenses.]  — - 
see  Evidence,  1. 


COMMITMENT. 

Of  defendant  under  C.S.  U.C.  24 
sec.  41.  j — see  Examination  of 
Defendant— Imprisonment. 

See  Magistrate. 


COMMON  COUNTS. 

See  Account  Stated — Contract 
3 — Garnishment — Money  had 
and  Received — Money  Paid. 


COMMON  SCHOOLS. 

1.  Neglect  of  any  corporation, 
to  provide  money — Application  for 
mandamus.]  — The  Consol.  Stat. 
U.  C.,  ch.  64,  sec.  79,  subsec.  11,. 
which  requires  municipal  corpo- 
rations to  provide  the  sums  re- 
quired by  school  trustees  “in  the, 
manner  desired  ” by  them,  au-' 
thorizes  the  trustees  to  direct  at 
what  times  the  money  shall  be. 
paid,  but  not  how  it  is  to  be  pro- 
cured. The  court  therefore  re* 


CLERK  OE  DIVISION  COURT. 
See  Division  Court  2. 
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fused  a mandamus  to  levy  a rate, 
but  granted  it  to  provide  the 
money  as  desired.  Where  it 
appeared  on  affidavit  that  steps 
had  been  taken  to  provide  the 
sum  required,  a mandamus  nisi 
was  nevertheless  granted.  The 
court,  declined,  on  the  motion  for 
the  writ,  to  consider  objections 
to  certain  items  in  the  trustees’ 
estimate,  as  these  could  form  no 
reason  for  withholding  the  whole. 
In  re  Board  of  School  Trustees  of 
City  of  Toronto  and  the  Corpora- 
tion of  the  City  of  Toronto , 303. 

2.  Colored  people  — Separate 
schools.] — Held,  that  upon  the 
facts  apparent  on  the  affidavits 
in  this  case,  either  no  separate 
school  extending  to  the  applicant 
had  been  established  for  colored 
persons  within  the  statute,  or  it 
had  been  discontinued,  and  that 
he  was  therefore  entitled  to  a 
mandamus  to  the  trustees  to  ad- 
mit his  daughter  to  the  common 
school. 

The  erection  of  a separate 
school  suspends  but  does  not 
annul  the  rights  of  those  for 
whom  it  was  established  as 
regards  the  common  schools. 
When  it  is  no  longer  kept  up 
these  rights  revive.  In  re  George 
Steivart  and  the  Trustees  of  School 
Section  No.  8 of  the  Township  of 
Sandivich  East,  in  the  County  of 
Essex,  634 - 

3.  Application  for  mandamus 
to  levy  rate — Form  of  estimate — 
Waiver  of  its  insufficiency — Proof 
of  by-laws.] — The  school  trustees 
of  a town  applied  for  a manda- 
mus to  the  corporation  to  pay 
over  all  moneys  collected  for  the 
erection  of  school  buildings  un- 
der a by-law  of  the  21st  of  Au- 


gust, and  to  collect  the  sum 
remaining ; or  to  provide  for  the 
trustees  $100.  It  appeared  that, 
the  trustees  had  passed  a resolu- 
tion to  apply  to  the  corporation 
for  $300  for  the  erection  of 
school  buildings,  upon  which  a 
by-law  was  passed  to  raise  that 
sum.  This  by-law  was  repealed 
and  another  passed  to  raise  the 
necessary  sum,  but  it  was  defec- 
tive. Held,  that  though  the  re- 
solution of  the  trustees  was  not 
a sufficient  estimate,  the  objec- 
tion was  cured  by  the  corpora- 
tion having  passed  a by-law  in 
pursuance  of  it ; but  that  as  that 
by-law  was  invalid,  the  court 
could  not  enforce  anything  aris- 
ing under  it  by  mandamus  ; 
Held,  also,  that  the  estimate 
being  insufficient  a mandamus 
could  not  be  granted  to  provide 
the  sum  mentioned  in  it,  as 
asked  by  the  second  alternative 
of  the  application. 

Two  copies  of  by-laws  put  in 
not  being  proved  under  sec.  190 
of  the  Municipal  Act,  could  not 
be  read,  but  the  same  by-laws 
were  set  out  at  length  in  affida- 
vits filed,  the  deponent  swearing 
that  a bv-law  was  passed  by  the 
town  council  “ in  words  follow- 
ing,” which  was  held  sufficient 
for  the  purposes  of  this  applica- 
tion. Sec.  190  provides  for  the 
proof  of  by-laws  in  general  cases, 
sec.  195  for  the  special  case  of  an 
application  to  quash.  In  re  the 
Board  of  School  Trustees  of  the 
Town  of  Sandwich,  and  the  Corpo- 
ration of  Sandwich,  639. 

COMPOSITION. 

See  Assignment  for  the  bene- 
fit of  Creditors. 
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CONSIDERATION. 

Want  of,  as  a defence  to  ac- 
tion on  promissory  notes.] — see 
Fraud. 

CONSTRUCTION  OF  DEED. 
See  Covenant. 

CONTEMPT  OF  COURT. 

See  Criminal  Information — Ex- 
amination of  Defendants. 


CONTRACT. 

1.  Plea  of  abandonment  and 
substituted  contract — Replication 
— Demurrer.] — The  plaintiff  de- 
clared on  an  instrument,  by 
which  defendants  agreed  to  pay 
him  $2,000,  “ to  be  expended  as 
may  be  agreed  upon  by”  two  of 
them,  the  other  two  being  their 
sureties,  and  by  the  plaintiff, 
“in  the  way  of  produce.”  The 
two  sureties  pleaded  that  this 
agreement  was  abandoned,  and 
that  the  plaintiff  and  the 
two  principal  defendants,  with- 
out their  knowledge  or  con- 
sent, entered  into  another 
agreement  in  writing,  under 
which  they  dealt  together,  and 
not  under  that  declared  on.  To 
this  the  plaintiff  replied,  ad- 
mitting the  agreement  pleaded, 
but  asserting  that  it  was  not  an 
abandonment  of,  but  an  arrange- 
ment contemplated  by  the  con- 
tract sued  on,  in  that  part  of  it 
above  set  out ; that  he  had  sued 
not  for  breaches  of  the  alleged 
substituted  agreement,  but  of 
that  declared  on  ; and  except  to 
the  extent  to  which  he  thus  con- 
fessed and  avoided  the  plea,  he 
took  issue  thereon.  Held,  on 


demurrer,  that  the  replication 
was  good,  (though  unnecessarily 
long  and  containing  a quasi  new 
assignment  not  required,)  for  it 
expressly  denied  the  abandon- 
ment, which  was  the  material 
part  of  the  defence  pleaded. 
Moore  v.  Andrew  et  al.,  867. 

2.  Wheat  shipped  to  Montreal 
— Delay  in  unloading  there  — 
Liability  of  owner.]  — Defendant, 
the  owner  of  wheat,  shipped  it 
on  board  the  plaintiff’s  vessel 
consigned  to  Montreal.  The  bill 
of  lading  made  the  freight  pay- 
able by  the  consignees,  but  con- 
tained nothing  as  to  the  days 
allowed  for  unloading  or  demur- 
rage. The  vessel  was  delayed 
at  Montreal  several  days,  in 
transferring  the  wheat  into  a 
ship,  which  the  consignees  or- 
dered the  plaintiff  to  put  it  on 
board  of ; and  the  plaintiff  hav- 
ing sued  as  upon  a contract  by 
defendant  to  receive  the  wheat 
from  him  within  a reasonable 
time  after  arrival,  obtained  a 
verdict.  Held,  that  such  a con- 
tract was  to  be  implied  Rom  the 
bill  of  lading  and  evidence,  and 
the  verdict  was  upheld.  Kemp 
v.  McDougall,  880. 

3.  Deed  by  one  partner  in  the 
name  of  the  firm — Action  as  upon 
simple  contract — Amendment.]  — 
Defendants,  B.  and  A.,  being  in 
partnership,  agreed  under  seal 
to  buy  a quantity  of  tobacco 
from  D.  M.,  one  of  the  two 
plaintiffs,  B.  signing  the  name 
of  defendants’  firm  opposite  to 
one  seal.  By  another  sealed  in- 
strument of  the  same  date,  the 
plaintiffs  agreed  to  deliver  the 
tobacco  to  defendants,  and  this 
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was  also  signed  opposite  to  one 
seal  by  B.  in  the  name  of  de- 
fendants’ firm,  and  opposite  the 
other  by  “ M.  D.  per  B.  P.” 
Plaintiffs  having  declared  as 
upon  a parol  agreement,  for  not 
accepting  the  tobacco,  defend- 
ants moved  for  a non-suit.  Leave 
was  reserved,  and  the  plaintiffs 
were  allowed  to  add  a count  in 
covenant.  Defendants  then  ob- 
jected that  it  was  the  deed  of 
D.  M.  only,  not  of  both  the 
plaintiffs,  and  the  plaintiffs 
thereupon  elected  to  go  to  the 
jury  upon  the  original  count  in 
simple  contract. 

Held,  that  whether  one  or  both 
defendants  could  be  held  liable 
upon  the  deed,  the  plaintiffs 
clearly  could  not  recover  as  upon 
a simple  contract : that  upon  the 
original  declaration,  on  which 
they  went  to  the  jury,  they  should 
therefore  have  been  non-suited  ; 
and  that  having  abandoned  the 
count  in  covenant,  they  should 
have  a new  trial  on  the  ground 
that  they  were  entitled  to  suc- 
ceed upon  it.  Common  counts 
were  added,  but  held,  that  the 
contract  under  the  evidence  could 
not  be  treated  as  executed,  and 
plaintiffs  therefore  could  not  re- 
cover upon  them.  Moor  et  al. 
v . Boyd  & Arthurs,  459. 

4.  Amendment.]  - — Two  of  the 
plaintiffs  contracted  under  seal 
to  do  certain  work,  which  was 
done  by  them,  but  not  according 
to  the  agreement.  The  three 
having  sued  were  non-suited  on 
production  of  the  contract.  The 
non-suit  was  upheld,  and  an 
amendment  by  striking  out  the 
name  of  the  third  plaintiff,  in 


order  to  save  the  Statute  of 
Limitations,  was  refused.  Bricker 
et  al.  v . Ancell * 481. 

5.  Horses  sold  and  improperly 
returned — Liability  of  vendee  for 
their  keep.]  '= — Plantiff  sold  a pair 
of  horses  to  defendant,  who  sent 
them  back  as  not  agreeing  with 
an  alleged  warranty.  The  plain- 
tiff gave  him  repeated  notice  to 
take  them  again,  and  that  unless 
he  did  so  she  should  charge  him 
for  their  keep.  Defendant,  in 
answer,  insisted  that  he  had  a 
right  to  return  them.  The  plain- 
tiff having  sued  upon  common 
counts  for  agistment  and  pastu- 
rage, the  jury  found  that  the 
horses  belonged  to  defendant. 
Held,  that  the  plaintiff  could 
not  recover,  for  the  mere  fact  of 
ownership  would  not  make  de- 
fendant liable,  and  the  evidence 
as  to  his  conduct,  &c.,  tended  to 
negative  any  implied  request  or 
promise  to  pay.  Halliday  v . 
White,  598. 

Cause  of  action  on,  where  it 
arises.]  — see  Division  Court,  1. 

Relating  to  elections.]  — see 
Elections. 

Unauthorised  contract  by  city 
corporation.  ] — see  Municipal 
Corporations,  1. 

Liability  of  corporations  for 
work,  ivithout  seal  or  by-laiv.]  — 
see  Municipal  Corporation,  2. 

Contract  to  carry — Special  con- 
ditions] — see  Bailways  and  Bail- 
way Companies,  8,  4. 

See  Master  and  Servant. — 

Money  Paid — Mortgage,  2. — 

Sale  of  Goods. 
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CONVICTION, 

For  Assault- — Form  of — State - 
ment  of  place " and  of  request  to 
proceed  siimmarily .]  — On  motion 
to  quash  a conviction  by  two 
justices  of  the  county  of  Norfolk 
for  an  assault,  Held , 1.  That 
stating  the  offence  to  have  been 
committed  at  defendant’s  place 
in  the  township  of  Townsend 
was  sufficient,  for  Consol.  Stat. 
U.  C.,  ch.  3,  sec.  1,  sub-sec.  87, 
shews  that  township  to  be  within 
the  county.  2.  That  it  was  un- 
necessary to  shew  on  the  face  of 
the  conviction  that  complainant 
prayed  the  magistrates  to  pro- 
ceed summarily,  for  the  form 
.allowed  by  Consol.  Stat.  C.,  ch. 
.103,  sec.  50,  was  followed,  and 
if  there  was  no  such  request, 
and  therefore  no  jurisdiction,  it 
should  have  been  shewn  by  affi- 
davit. 3.  That  it  was  clearly 
no  objection  that  the  assault  was 
not  alleged  to  be  unlawful. — 
Regina  v.  Shaw , 616. 

Form  of  recognizance  on  appeal 
from.'] — see  Appeal,  8. 

Certiorari — Notice  of  applica- 
tion for  must  he  given  to  convict- 
ing magistrates .]  see  Certiorari. 

See  Appeal,  7. 

CORPORATIONS. 

See  Municipal  Corporations. 

COSTS. 

1.  Taxation  of  costs— Certifi- 
cate— Unauthorised  revision  and 
entry  on  the  judgment  roll — 
Practice .|  — Plaintiff  sued  for 
trespass  to  land,  and  obtained  a 
verdict  for  Is.,  the  pleas  being 
not  guilty,  not  possessed,  and 


liberum  tenementum ; and  the 
judge  certified  that  the  action 
was  really  brought  to  try  a 
right,  besides  the  right  to  re- 
cover damages  for  the  trespass 
complained  of.  Held,  that  this 
certificate  alone,  taken  in  con- 
nection with  the  pleadings,  was 
equivalent  to  an  assertion  by  the 
judge  that  the  title  to  the  land 
was  in  question,  and  entitled  the 
plaintiff  to  full  costs. 

Judgment  was  entered  • in  an 
outer  county,  and  full  costs  taxed. 
On  the  20th  of  July,  1860,  the 
taxation  was  revised  in  Toronto, 
under  C.  L.  P.  A.,  sec.  331,  and 
s£2  15s.  7d.  struck  off.  On 
the  2nd  of  August  the  judge 
who  tried  the  cause  gave  a cer- 
tificate or  memorandum,  stat- 
ing (among  other  things)  that  he 
had  declined  to  certify  that  it 
was  a proper  case  to  be  with- 
drawn from  the  inferior  court, 
and  on  this  the  taxing  officer, 
without  any  notice  to  or  consent 
of  the  plaintiff,  on  the  3rd  of 
August,  1880,  reduced  the  costs 
to  Division  Court  costs,  and  gave 
a certificate  that  he  had  done  so, 
which  was  served  on  the  plain- 
tiff’s attorney.  In  October,  1862, 
the  defendant  sued  the  plaintiff 
for  enforcing  the  execution,  for 
too  much,  which  was -the  first  no- 
tice the  plaintiff  had  of  the  reduc- 
tion, and  some  time  after  that 
the  master  made  an  entry  on  the 
roll  of  this  last  revision,,  and  the 
reduction  thereby  of  the  ‘costs  to 
£11  3s.  9d.,  adding,  “ Therefore 
let  the  said  plaintiff  have  execu- 
tion therefor,  &c.” 

Held , that  the  proceeding  on 
the  3rd  of  August,  which  was  not 
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shewn  to  have  been  a continua- 
tion or  adjournment  of  the 
revision  of  the  20th  of  July,  and 
the  subsequent  entry  on  the  roll, 
were  wholly  unauthorised,  and 
must  be  set  aside.  Spiers  v. 
Carrique , 585. 

2.  Costs — C.  L.P.A.  secs , 824, 
328.]  — Where  in  an  action  for 
false  imprisonment  the  plaintiff 
obtained  a verdict  for  Is.,  and  no 
certificate  : Held,  that  as  he  was 
entitled  to  no  costs,  defendant 
could  not,  under  the  828th  sec. 
of  the  C.L.P.A.  set  off  or  recover 
his  costs,  against  him.  Cross  v. 
Waterhouse,  590. 

Paid  hy  defendant , when  re- 
coverable as  damages]  — see  Cove- 
nants for  Title. 

Of  sale  under  mortgage — Right 
to  recover  in  action  on  covenant  to 
pay  off  the  mortgage.]  — see 
Damages. 

Right  to  examine  plaintiff,  on 
judgment  for  costs  of  defence  or 
set-off.]  — see  Imprisonment. 

Sale  under  power  in  mortgage 
— Agreement  to  pay  vendor's  costs 
if  sale  set  aside,  construction  q/*.] 
see  Mortgage,  2. 

See  Municipal  Corporations, 
3, — Quarter  Sessions. 


COUNTY  COUET. 

Appeal  from  not  allowed  on 
evidence  only.]- — see  Appeal,  4. 

Form  of  appeal  bond  under  27 
Vic.,  ch.  14.]  — see  Appeal,  5. 

As  to  time  limited  for  appeal 
form.] — see  Appeal,  5. 

COVENANT. 

Deed  — Construction.]  — The 
plaintiff  demised  to  defendant 


certain  premises  at  a yearly  rent, 
which  defendant  covenanted  to 
pay,  and  by  the  same  instrument 
it  was  further  witnessed  that, 
“in  consideration  of  £300,  of 
which  £50  was  paid  down  at  the 
ensealing  hereof,  the  receipt 
whereof  is  hereby  acknowledged, 
and  the  other  moiety  is  to  be 
paid  on  the  30th  of  December, 
1862,  with  interest  in  the  mean- 
time payable  yearly,  halffyqarly, 
or  quarterly,”  the  plaintiff  sold 
to  defendant  the  house  on  the 
land.  Held,  that  defendant  was 
liable  as  on  a,  covenant  to  pay 
the  unpaid  moiety  of  the  pur- 
chase money.  Joseph  v.  Todd, 
80. 

When  it  will  lie  on  bond.]  — 
see  Bond,  2. 

For  title.]  — see  Covenants  for 

TITLE. 

Covenant  to  pay  off  mortgage — 
Right  to  recover  costs  of  sale — 
Payment  made  by  defendant  but 
not  credited.]  — see  Damages. 

See  Landlord  and  tenant. — 
Mortgage,  2. 


COVENANTS  FOE  TITLE. 

For  quiet  enjoyment — Damages 
recoverable. — In  an  action  on  a 
covenant  for  quiet  enjoyment,  the 
breach  alleged  was  the  recovery 
of  a judgment  for  dower,  and 
eviction  of  defendant  from  one- 
third  of  the  land.  Defendant 
allowed  judgment  to  go  by  default. 
Held,  that  the  plaintiff  was  en- 
titled, in  assessing  damages,  to 
recover  the  costs  of  the  dower 
suit,  and  to  the  whole  value  of 
the  dower  estate,  not  merely 
damages  to  the  bringing  of  this 
action.  Stuart  v.Mathieson,  135. 
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CRIMINAL  INFORMATION. 

Contempt  of  Court.]  — On  ap- 
plication for  leave  to  file  a crimi- 
nal information  against  a division 
court  judge,  for  his  conduct  in 
imposing  a fine  for  contempt  upon 
a barrister  employed  to  conduct 
a case  before  him,  Held , that 
such  leave  should  never  be 
granted  unless  the  court  see 
plainly  that  dishonest,  oppress- 
ive, vindictive  or  corrupt  motives 
influenced  the  mind,  and  prompt- 
ed the  act  complained  of,  which 
in  this  case  was  clearly  not 
shewn.  Qneere,  -whether  such 
information  is  proper  in  the  case 
of  a judge  of  an  inferior  court  of 
civil  jurisdiction,  in  relation  to  a 
matter  over  which  he  has  exclu- 
sive jurisdiction.  In  re  The  Re- 
corder and  Judge  of  the  Division 
Court  of  the  City  of  Toronto,  376. 

CRIMINAL  LAW. 

1.  Larceny — Consol.  Stats.  C., 
cli.  92,  sec.  55 — Form  of  indict- 
ment.] — Defendant  hired  a pair 
of  horses  from  a livery  stable  to 
go  to  a particular  place,  and  af- 
terwards absconded  with  them. 
The  jury  found  that  at  first  he 
did  not  intend  to  steal,  but  hav- 
ing accomplished  the  object  of 
hiring,  he  then  made  up  his  mind 
to  convert  them  to  his  own  use. 
Held,  that  he  was  a bailee,  within 
Consol.  Stat.  C.,  ch.  92,  sec.  55, 
and  that  he  was  properly  con- 
victed on  an  indictment  for  lar- 
ceny in  the  ordinary  term.  Re- 
gina v.  Tweedy,  120. 

2.  Action  against  carrier — Fe- 
lony shewn  by  the  evidence — Non- 
suit.] — In  an  action  against  a 
carrier  for  non-delivery  of  a pack- 


age of  money,  defendant  pleaded 
not  guilty.  The  plaintiffs’  wit* 
ness,  their  agent,  proved  that 
within  a week  after  his  delivering 
the  parcel  to  defendant  he  found 
that  he  had  absconded  : that  he 
then  sued  out  an  attachment 
against  him  as  an  absconding 
debtor  ; and  that,  as  he  believed, 
defendant  was  at  the  time  of  the 
trial  in  gaol,  charged  with  steal- 
ing the  money.  Held,  that  this 
evidence  sufficiently  shewed  a fe- 
lony, as  defendant  might,  as  a 
bailee,  be  properly  convicted  of 
larceny,  under  Consol.  Stats.  C., 
ch.  92,  sec.  55 ; and  a non-suit 
was  ordered.  Hagarty,  J.,  dis- 
senting. Livingston  et  al.,  v. 
Massey,  156. 

8.  Arson — Attempt  to  burn  pri- 
soner's own  house — Form  of  in- 
dictment — Intent  — Evidence  to 
shew  the  act  unlawful  and  mali- 
cious.] In  an  indictment  for  arson 
it  is  unnecessary  to  charge  any 
intent,  as  our  statute  (differing: 
from  the  English  act)  does  not 
make  the  intent  part  of  the  crime. 
This  omission,  however,  if  a de- 
fect, would  not  be  ground  for  a 
new  trial,  under  Consol.  Stats. 
U.  C.,  ch.  118. 

The  prisoner  being  indicted  for 
unlawfully  and  maliciously  at- 
tempting to  burn  his  own  house 
by  setting  fire  to  a bed  in  it,  it 
appeared  in  evidence  that  the 
dead  body  of  a woman  was  in  the 
bed  at  the  time  : that  her  death 
had  been  caused  by  violence : 
that  she  had  been  recently  de- 
livered of  a child,  whose  body 
had  been  found  in  the  kitchen  ; 
and  that  she  had  lived  in  the 
house  since  it  had  been  rented 
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by  tbd  prisoner,  who  fre- 
quently went  there  at  night. 
It  was  also  shewn  that  the 
prisoner  had  been  indicted  for  the 
murder  of  this  woman,  and  ac- 
quitted, and  the  record  of  his  ac- 
quittal was  put  in.  This  evi- 
dence was  objected  to  as  tending 
to  prejudice  the  prisoner’s  case  ; 
but,  Held,  admissible,  for  the 
house  being  the  prisoner’s  it  was 
necessary  to  shew  that  his  at- 
tempt to  set  fire  to  it  was  unlaw- 
ful and  malicious,  and  these 
facts  might  satisfy  the  jury  that 
the  murder  being  committed  by 
another,  the  prisoner’s  act  was 
intended  to  conceal  it.  Regina 
v.  Greenwood,  250. 

4.  Conviction  for  murder — New 
trial  refused — Consol.  Stat.  U.  C., 
eh.  113,  Construction  of] — On  mo- 
tion for  a new  trial  by  a prisoner 
convicted  of  murder  on  circum- 
stantial evidence  only,  Morrison, 
J.,  who  tried  the  case,  expressed 
himself  as  not  dissatisfied  with 
the  verdict,  and  Draper,  C.  J., 
having  reviewed  the  evidence  at 
length,  came  to  the  conclusion 
that  there  was  enough  to  go  to 
the  jury,  and  that  their  finding 
upon  it  could  not  be  declared 
wrong.  Hagarty,  J.,  held  that 
under  the  statute  a judge  is 
called  upon  only  to  say  whether 
there  was  evidence  to  go  to  the 
jury,  not  to  express  any  opinion 
as  to  their  verdict  founded  upon 
it.  A new  trial  was  therefore 
refused  ; and  the  court  declined  | 
to  grant  leave  to  appeal.  Regina 
v.  Greemvood,  255. 

The  Attorney-General  after- 
wards refused  his  fiat  for  a writ 
of  Error  in  this  case,  upon  ob- 


jections taken  to  the  indictment. 
See  note  a,  p.  256. 

5.  Fqlse  pretences.] — The  pri- 
soner sold  a mare  to  B.,  taking 
his  notes  for  purchase  money, 
one  of  which  wTas  for  $25,  and 
a chattel  mortgage  on  a mare  as 
collateral  security.  After  this 
note  had  matured  he  threatened 
to  sue,  and  B.  got  one  B.  to  pay 
the  money,  the  prisoner  promis- 
ing to  get  the  notes  from  a law- 
yer’s office,  where  he  said  they 
were,  and  gave  them  up  next 
morning.  This  note,  however, 
had  been  sold  by  the  prisoner 
some  time  before  to  another  per- 
son, who  afterwards  sued  B.  upon 
it,  and  obtained  judgment.  Held , 
that  the  prisoner  was  properly 
convicted  of  obtaining  the  $25 
by  false  pretences.  Regina  v. 
Lee,  340. 

6.  Indictment  — Appeal  from 
Q.  S. — Practice — C.  S.  U.  C.,  ch. 
113] . — Defendant  having  been 
convicted  at  the  Quarter  Sessions 
in  June,  1864,  judgment  was  re- 
served and  a special  case  stated 
for  the  opinion  of  the  court  of 
C.  P.  The  questions  thus  re- 
served not  having  been  heard  or* 
disposed  of,  the  case,  having  been, 
duly  adjourned  from  time  to 
time,  was  again  brought  up  at 
the  sessions  in  March,  1864,  and 
a rule  nisi  granted  for  a new 
trial,  which  was  afterwards  dis- 
charged. The  defendant  ap- 
pealed from  that  decision.  Held,t 
that  as  the  case  remained  with* 
the  court  of  C.  P.,  the  Quarter 
Sessions  were  not  legally  in  pos-^ 
session  of  it,  so  as  to  grant  the 
rule  nisi ; and  that  this  court 
therefore  could  not  be  called 
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upon  to  review  their  decision. 
Regina  v.  Boultbee,  457. 

See  Certiorari. — Conviction. 


CROWN. 

Land  held  for  the  Crown  not 
liable  to  taxation.] — see  Taxes,  7. 

Cannot  be  prejudiced  by  mistake 
of  its  officer .] — see  Taxes,  7. 

CROWN  LANDS. 

See  Fraud. 

CUMBERLAND  (TOWNSHIP 
OF.) 

See  Survey. 
DAMAGES. 

Covenant  to  pay  off  mortgage — 
Right  to  recover  costs  of  sale — Pay- 
ment made  by  defendant,  but  not 
credited.]  — In  an  action  upon 
defendant’s  covenant  to  pay  off  a 
mortgage  executed  by  the  plain- 
tiff to  one  G.  upon  land  sold  by 
the  plaintiff  to  defendant,  it  ap- 
peared that  plaintiff  had  sold 
under  the  mortgage  in  Chancery, 
in  a suit  against  defendant,  the 
costs  of  which  amounted  to  4M8, 
and  that  for  the  mortgage  money 
remaining,  after  deducting  the 
proceeds  of  sale  and  these  costs, 
he  had  obtained  a judgment 
against  the . plaintiff.  The  de- 
fendant had  paid  d£20  to  G. 
before  the  Chancery  suit  was 
begun,  but  had  not  obtained 
credit  for  it.  Held  (by  Adam 
Wilson , J.,  his  judgment  being 
accepted  by  consent  as  that  of 
the  court),  that  this  sum  of  £20 
should  not  go  to  reduce  the 
plaintiff’s  claim,  for  it  was  the 
defendant’s  duty  to  have  ob- 


tained credit  for  it  in  taking  the 
accounts ; and  that  the  plaintiff 
could  recover  for  the  Chancery 
costs,  as  G.  had  properly  de- 
ducted them,  and  the  plaintiff, 
being  liable  to  pay  G.  the  defici- 
ency then  remaining  on  the  mort- 
gage, was  entitled  to  be  paid  it 
by  defendant.  Stephens  v.  Boul- 
ton, 16. 

On  covenant  for  quiet  enjoy- 
ment.\ — see  Covenants  for  title. 

In  detinue  for  deed .J  — see 
Detinue. 

DEBTOR  AND  CREDITOR. 

See  Assignment  for  the  bene- 
fit of  CREDITORS. 

DEED. 

Executed  by  one  partner  in  name 
of  the  firm,  effect  of.]  — see  Con- 
tract, 8. 

What  damages  plaintiff  can  re- 
cover in  detinue  for.]  — see  De- 
tinue. 

Proof  of  execution  whew  defend- 
ant is  a subscribing  witness.]  — 
see  Evidence,  2. 

See  Covenant. 

DEFAMATION. 

See  Slander. 

DELAY. 

In  applying  for  leave  to  appeal.] 
— see  Appeal,  1. 

In  unloading  cargo,  liability  of 
ship-owner.]  see  Contract  2. 

In  taking  out  rule  nisi  for  new 
trial]  — see  New  trial,  8. 
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DELIVERY. 

Lease  takes  effect  from,  not  from 
date.]  see  Lease. 

DEMAND  AND  REFUSAL. 

See  Trover. 

DEMURRAGE. 

See  Contract,  2 — Principal  and 
agent. 

DEPOSITIONS. 

See  Evidence,  8. 

DESCENT. 

Lower  of  alien  to  pass  land  by 
descent .]  — see  Alienage. 

DESCRIPTION  OF  LAND. 

See  Equitable  Pleadings,  8. 

DETINUE. 

Damages.] — In  detinue  for  a 
deed,  queer e,  whether  plaintiff 
can  recover  damages  from  hav- 
ing been  prevented  by  the  want 
of  it  from  obtaining  horses,  to 
cultivate  his  farm.  Wood  v. 
Bowden , 466. 

DIVISION  COURT  JUDGE. 

See  Criminal  Information. 

DEVISE. 

See  Will. 

DISTRESS. 

Exemption  for  the  benefit  of 
trade.] — Goods  were  consigned 
to  R.  by  the  plaintiff,  with  cer- 
tain prices  affixed  in  the  invoice, 
below  which  he  was  not  to  sell, 
and  all  above  which  he  might 


keep  for  himself ; and  it  appear- 
ed that  he  was  in  the  habit  of 
transferring  them  when  conven- 
ient in  payment  of  his  own  debts, 
charging  himself  with  them  as 
sold  at  invoice  prices.  Under 
any  circumstances,  therefore,  he 
was  not  paid  by  commission  on 
the  sales.  Held,  that  such  goods 
were  not  exempt  from  distress 
for  rent  due  by  R.  Hurd  et  al. 
v.  Davis  et  al.,  123. 


DIVISION  COURT. 

1.  Cause  of  action,  where  arising 
—C.  S.  U.  C.  ch.  19,  sec.  7.]— 
Where  defendants,  residing  at 
Goderich,  made  a contract  at 
Brantford  with  one  W.,  to  deliver 
to  him  certain  goods  at  the  rail- 
way station  at  Goderich  ; Held, 
that  an  action  in  the  division 
court  for  the  bad  quality  of  the 
goods  delivered  must  be  brought 
at  Goderich,  as  the  whole  cause 
of  action  did  not  arise  at  Brant- 
ford. Watt  v.  VanEvery,  196. 

2.  Absconding  debtor — Sale  of 
goods — Payment  of  proceeds  to 
division  court  clerk — Recovery 
against  attaching  creditor  by  claim - 
ants — Liability  of  clerk.]  — The 
plaintiff  and  others  took  out 
attachments  against  an  abscond- 
ing debtor,  and  the  goods  seized 
being  claimed  the  plaintiff  in- 
demnified the  bailiff,  who  sold, 
and  paid  over  the  money  to 
defendant,  the  clerk  of  the 
Division  Court.  The  claimants 
sued  the  plaintiff  and  the  pur- 
chasers, and  recovered  from 
them  the  value  of  the  goods, 
after  which  defendant  distributed 
the  money  among  the  attaching 
creditors,  of  whom  he  himself 
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was  one,  pro  rata.  The  plaintiff 
thereupon  sued  defendant  and 
his  sureties  as  for  money  receiv- 
ed to  his  use.  Held , (reversing 
the  judgment  of  the  county 
court, )that  he  could  not  recover, 
for  the  money  was  not  received 
by  defendant  in  his  official 
capacity  as  the  plaintiff’s,  and 
the  recovery  against  the  plain- 
tiff, to  which  defendant  was  a 
stranger,  could  not  make  it  his 
as  against  defendant,  so  as  to 
support  this  action  upon  the 
statutory  covenant.  Quaere,  per 
Hagarty,  J. — Whether  the  plain- 
tiff, having  procured  the  money 
to  be  paid  to  the  defendant  as 
that  of  the  attaching  creditors, 
could  afterwards  claim  it  as  his 
own. — Preston  v.  Wilmot  et  al, 
348. 

Notice  of  action  to  division 
court  clerk.]  — See  Notice  of 
Action. 

See  Execution,  5. 


DO  WEB. 

1.  Pleading — Offer  to  assign.] 
— Demandant  averred  that  her 
husband  did  not  die  seised,  and 
a demand  pursuant  to  the  act, 
and  that  the  tenant  had  been 
during  six  years  next  before  the 
action  in  occupation  and  receipt 
of  the  rents  and  profits,  of  the 
yearly  value  of  <£15  ; and  she 
claimed  her  dower,  with  the 
profits  accrued  since  her  hus- 
band’s death,  and  damages  for 
the  detention.  The  tenant 
pleaded  that  he  had  always  been 
ready  and  willing  to  render 
dower,  and  before  this  suit,  and 
within  a month  after  the  demand, 
offered  it  to  demandant,  which 


she  refused ; to  which  the  de- 
mandant replied  that  he  had  not 
always  been  ready  and  willing,, 
&c.,  for  he  did  not  render  to  de- 
mandant her  dower  as  alleged, 
but  refused  so  to  do. 

At  the  trial  it  appeared  that 
the  tenant  served  a written 
notice,  naming  a day  and  hour 
to  meet  demandant  on  the  land 
and  assign  her  dower,  and  at- 
tended accordingly,  but  de- 
mandant having  mistaken  the 
day  appointed  did  not  attend, 
and  the  tenant  in  consequence 
refused  to  do  anything  more. 
Held,  that  on  this  evidence  the 
tenant  was  clearly  not  entitled 
to  succeed  on  the  issue,  and  a. 
verdict  having  been  found  in  his 
favour  a new  trial  was  granted. 
Semble,  that  the  demandant 
having  treated  the  plea  as  offer- 
ed in  bar  of  damages  and  costs 
only,  should  have  signed  judg- 
ment at  once  to  recover  seisin. 
Quaere,  as  to  the  property  and 
effect  of  an  averment  that  the 
husband  did  not  die  seised,  add- 
ed to  a claim  of  damages,  the 
right  to  which,  since  the1  dower 
act  as  well  as  before,  depends  on 
such  seisin.  Cook  v.  Phillips,  69. 

2.  Assessment  of  damages — 
Notice  of  action.  [ — Dower. — 
Plea,  tout  temps  prist,  on  which 
demandant  signed  judgment  for 
her  dower.  She  then  entered  a 
suggestion  of  demand  and  re- 
fusal, praying  damages  for  the 
detention,  on  which  she  signed 
judgment  by  default,  and  assess- 
ed damages  at  the  assizes. 
Held,  that  such  assessment  was 
irregular,  for  there  being  no 
averment  that  the  husband  died 
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seised  no  damages  could  be 
recovered,  notwithstanding  the 
plea.  Bishoprick  v.  Pearce,  12 
U.  C.  R.  816,  commented  upon. 
Qucere  as  to  the  right  to  sign 
judgment  by  default  on  such  a 
suggestion.  Under  24  Vic.,  ch. 
40,  sec.  18,  a notice  of  action  is 
now  necessary  in  all  cases,  but 
the  want  of  it  must  be  specially 
pleaded.  White  v.  Grimshawe, 
75. 

3.  Evidence  of  seisin.]  — In  an 
action  of  dower  in  the  west  half 
of  a lot,  the  husband’s  seisin 
being  denied,  it  was  proved  that 
upwards  of  sixty  years  ago  his 
father,  whose  title  was  not  shewn, 
died  in  possession,  leaving  the 
husband  his  eldest  son  and  heir 
at  law.  He  married  demandant 
forty-five  years  ago,  and  moved 
on  to  the  east  half  about  1814. 
His  brother,  who  had  always 
lived  with  him  and  the  mother 
on  the  west  half,  remained  there, 
but  knew  that  the  husband 
claimed  it  until  his  death,  eight 
years  before  the  trial.  Held, 
sufficient  to  support  a verdict  for 
demandant,  for  the  husband’s 
seisin  by  descent  from  his  father 
was  in  full  force  when  he  mar- 
ried, and  if  afterwards  his  brother 
had  obtained  a title  by  posses- 
sion, that  could  not  affect  the 
demandant’s  right.  McDonald 
v.  McMillan,  302. 

4.  Release — Rower  of  attorney 
— Construction  of.]  — In  an  action 
of  dower  it  appeared  that  the 
demandant,  on  the  6th  of  March, 
1863,  executed  a power  of  attor- 
ney to  one  M.  to  demand  her 
dower  in  all  lands  of  her  late 
husband,  to  compound  for  and 


compromise  her  claim,  and  to 
accept  such  sum  in  lieu  thereof, 
either  by  annual  payments  or  in 
one  sum,  as  he  should  think  fit, 
and  to  execute  releases  of  such 
dower.  On  the  22nd  of  May  he 
executed  a release  in  her  name 
to  the  defendants  of  her  dower 
in  the  lands  in  question,  for  a 
consideration  expressed  of  $400, 
but  M.  swore  that  he  agreed  to 
take  $305,  and  that  this  was 
not  paid  until  July.  The  power 
was  revoked  on  the  23rd  of  May, 
and  the  jury  found  that  the 
release  had  been  previously  exe- 
cuted. Held,  that  the  power  to 
release  was  not  conditional  upon 
receiving  a cash  payment  or  an 
arrangement  for  an  annnity:  that 
the  difference  between  the  sum 
mentioned  in  the  release  and  that 
received  by  M.  could  not  avoid 
the  release ; and  that  the  ten- 
ants therefore  were  entitled  to 
succeed.  Williams  v.  The  Com- 
missioners of  the  Cobourg  Town 
Trust,  880. 

5.  Election — Equitable  'plea.] 
— Plea,  on  equitable  grounds, 
that  the  husband  in  his  lifetime 
devised  to  demandant  half  an 
acre  of  land,  after  the  decease  of 
the  husband’s  parents,  for  her 
life,  and  all  the  rest  of  his  real  and 
personal  estate  to  defendants,  in 
trust  to  provide  maintenance, 
clothing,  etc.,  for  demandant  and 
testator’s  children,  and  $12  for 
mourning  for  demandant,  and 
also  $10  annually  for  clothing 
if  she  should  continue  to  live  in 
the  homestead,  and  if  not  then 
$30  a year  in  lieu  of  her  dower  : 
that  another  will  previously  made 
by  the  husband  was  revoked,  and 
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this  will  made  on  the  express 
agreement  on  demandant’s  part 
that  she  would  accept  these  pro- 
visions in  lieu  of  dower : that 
after  the  death  of  the  husband, 
demandant  received  from  defend- 
ants, executors  under  the  will, 
the  said  sum  of  $12  for  mourn- 
ing, and  continued  to  live  on  the 
land  under  the  terms  of  the  will 
for  six  months,  when  she  left  of 
her  own  accord : that  defendants 
have  been  and  are  ready  and 
willing  to  carry  out  the  provi- 
sions of  the  will  in  her  favour  ; 
and  so  defendants  say  that  the 
demandant  ought  not  in  equity 
to  have  dower,  and  duly  elected 
to  accept  the  provisions  of  the 
said  will  in  lieu  thereof.  Held, 
on  demurrer,  no  defence,  for  the 
acceptance  of  the  $12  and  con- 
tinuing on  the  land  for  six  months 
was  not  a sufficient  election ; that 
the  words  “in  lieu  of  dower”  in 
the  will  applied  rather  to  the 
$80;  and  the  averment  of  elec- 
tion was  stated  only  as  a conclu- 
sion from  the  previous  facts. 
Cooper  v.  Watson  etal.,  845. 

6 . Statute  of  Limitations .]  — In 
dower  defendant  pleaded  that 
the  right  accrued  more  than 
twenty  years  before  the  action, 
to  which  the  plaintiff  replied  that 
the  husband  while  seised,  and 
during  his  marriage,  conveyed 
to  H.  M.  George  IV.,  his  heirs 
and  successors,  certain  lands,  in- 
cluding those  in  the  declaration, 
of  which  he  and  his  successors 
continued  tenants  in  fee  until 
twenty  years  before  this  suit : 
that  forty  years  had  not  elapsed 
since  the  husband’s  death ; and 
that  H.  M.  Queen  Victoria  and 


her  predecessors  had  at  all  times 
been  out  of  the  jurisdiction. 
Held,  on  demurrer,  that  the  re- 
plication contained  no  answer  to 
the  plea,  for  the  exceptions  to 
the  operations  of  the  statute  (C. 
S.  U.  C.,  ch.  88,  sec.  1)  arise 
only  out  of  the  plaintiff’s  posi- 
tion, not  the  defendant’s.  Queers 
as  to  the  operation  of  24  Vie., 
ch.  40,  sec.  18,  and  the  effect 
upon  it  of  sec.  16.  Begly  and 
Wife  v.  The  St.  Patrick's  Literary 
A ssociation  of  the  City  of  Ottawa, 
895. 

7.  Offer  to  assign,  under  C.  S+ 
U.  C.,  ch.  28,  sec.  7 — Evidence .1 
— The  offer  to  assign  dower  re- 
quired by  Consol.  Stats.  U.  C.,. 
ch.  28,  sec.  7,  to  deprive  the  de- 
mandant of  costs,  is  proved  by  a 
bona-fide  offer,  shewing  a conces- 
sion of  demandant’s  right,  and 
a readiness  to  do  what  is  requi- 
site to  render  it ; it  is  not  neces- 
sary that  the  land  should  be 
staked  out  or  assigned.  The  is- 
sue being  upon  such  offer,  it  ap- 
peared that  a demand  having 
been  made  under  the  statute,  the 
tenant  served  a 'notice  ' on  de- 
mandant admitting  her  right, 
and  appointing  a day  on  which 
he  would  be  upon  the  land  to  as- 
sign her  dower.  On  that  day  no 
one  appeared,  but  on  the  next 
day  demandant’s  son  and  ano- 
ther person  sent  by  her  came, 
and  the  tenant  pointed  out  to 
them  a cleared  field,  which  he 
said  he  would  give,  with  one- 
third  ot  the  bush  land.  This 
was  not  accepted,  nor  did  they 
tell  the  tenant  what  they  re- 
quired. Held,  that  the  evidence 
was  sufficient  to  go  to  the  jury* 
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and  the  court  refused  to  disturb 
a verdict  for  the  tenant. 

Remarks  upon  the  uncertainty 
of  the  present  law  as  to  dower. 
Bigger  v.  Howie , 889. 

8.  Release — 2 Vic.,  ch.  6 — 24 
Vic.,  ch.  40,  secs.  16,  19.]  — The 
husband,  who  died  before  the 
passing  of  24  Vic.,  ch.  40,  hav- 
ing conveyed  the  land  in  question 
in  1849,  in  the  following  year  his 
wife  by  deed,  with  his  concur- 
rence, testified  by  his  execution 
thereof,  released  her  right  of 
dower  to  T.,  through  whom  the 
tenant  claimed.  There  was  no 
certificate  of  acknowledgment 
before  magistrates,  etc.  Held, 
that  such  release  was  effectual, 
being  within  the  letter  of  2 Vic., 
ch.  6,  sec.  8,  which  is  not  con- 
fined to  deeds  by  which  the  hus- 
band is  conveying  lands:  and 
that,  wrere  this  otherwise,  the 
action  would  be  barred  by  the 
19th  section  of  24  Vic.,  ch.  40, 
which  is  not  limited  in  its  appli- 
cation by  section  16.  Hill  and 
Wife  v.  Greenwood,  404. 

9.  Non  tenuit — Evidence .]  — 
In  an  action  for  dower  in  three 
lots  of  land,  to  prove  that  de- 
fendant was  tenant  of  the  free- 
hold, a witness  was  called,  who 
stated  that  he  had  occupied  one 
of  the  lots  as  tenant  to  defend- 
ant, and  about  ten  years  ago 
conveyed  all  three  lots  to  one 
Howell,  who  swore  that  he  con- 
veyed to  defendant  after  having 
occupied  as  owner,  and  built 
upon  the  land.  A certified  copy 
of  the  memorial  of  this  deed  was 
put  in,  notice  to  produce  having 
been  given  to  defendant.  Held, 


sufficient  evidence  to  go  to  the 
jury.  Fisher  v.  Harty,  408. 

See  Covenants  for  title. — 
Evidence,  2. 


EJECTMENT. 

1.  Boundary .] — Plaintiff 
brought  ejectment  for  28  acres, 
describing  it  as  part  of  the  east 
half  of  lot  25  in  the  5th  conces- 
sion of  Smith,  and  giving  the 
metes  and  bounds.  Defendant 
defended  for  a part  of  the  land 
in  the  writ  mentioned,  giving 
metes  and  bounds,  and  by  his 
notice  claimed  title  to  it  as  part 
of  lot  26.  Held,  not  distinguish- 
able from  Sexton  v.  Paxton,  in 
appeal  (9  U.  C.  L.  J.  207),  and 
that  the  plaintiff  therefore  was 
not  entitled  to  a verdict  on  prov- 
ing his  title  to  lot  25,  but  de- 
fendant should  have  been  allowed 
to  shew  that  the  boundaries  giv- 
en in  the  writ  included  part  of 
26.  Hunter  v.  Baptie  et  al.,  43. 

2.  Notice  of  title.] — Where  in 
ejectment  defendant,  besides  de- 
nying the  plaintiff’s  title,  claimed 
title  under  a deed  from  the  plain- 
tiff to  M.  and  under  M.  Held, 
that  such  notice  did  not  relieve 
the  plaintiff  from  proof  of  title. 
A contrary  opinion  had  prevailed 
in  this  court,  in  opposition  to  the 
viewtaken  by  the  Common  Pleas, 
but  each  of  the  judges  now  com- 
posing the  Queen’s  Bench  had, 
while  sitting  in  the  other  court, 
concurred  in  their  decisions. 
Held,  therefore,  that  the  differ- 
ence of  opinion  should  no  longer 
continue ; and  the  cases  in  this 
court — Brandon  v.  Cawthorne 
(19  U.  C.  R.  368),  and  Cart- 
wright v.  McPherson  (20  U.  C.  R. 


668 


DIGEST  OF  CASES. 


251) — were  overruled.  McGee 
v.  McLaughlin,  90. 

8.  Objection  not  taken  at  the 
trial  disallowed .] — The  plaintiff 
in  ejectment  claimed  title  by 
deed  from  M.,  the  defendant 
by  length  of  possession.  At 
the  trial  the  plaintiff  failed  to 
prove  his  paper  title,  but  shewed 
that  defendant  went  in  under 
him,  and  it  was  then  objected 
that  a demand  of  possession 
was  necessary,  on  which  defend- 
ant had  leave  to  move  for  a 
nonsuit.  In  term  this  point 
was  not  urged,  but  defendant 
objected  that  the  plaintiff  could 
not  rely  on  a different  title  from 
that  in  his  notice.  Held,  that 
as  this  objection  had  not  been 
taken  at  the  trial,  and  defend- 
ant’s case  was  not  one  to  be 
favoured,  he  should  not  be  allow- 
ed to  raise  it  afterwards;  and 
the  plaintiff’s  verdict  was  upheld. 
Kennedy  v.  Freeth,  92. 

4.  Proof  of  title — Mortgage  — 
Right  of  executors  under  Consol. 
Stats.  U.  C.,  cli.  87,  sec.  5.]  — In 
ejectment  for  100  acres,  the  east 
half  of  lot  28,  the  plaintiff  claim- 
ed under  F.,  his  title  being  a 
mortgage  executed  by  F.  in  1847, 
and  assigned  by  the  executors  of 
the  mortgagee  to  the  plaintiff  in 
1856,  and  a release  of  the  equity 
of  redemption  from  F.  to  the 
plaintiff  in  1863.  Neither  the 
land  nor  the  mortgage  debt  were 
mentioned  in  F.’s  will.  It  was 
proved  that  in  1847  F.  owned 
100  acres  of  lot  22  adjoining, 
and  had  cleared  four  or  five  acres 
of  the  half  lot  in  question,  of 
which  he  was  reputed  to  be  the 
owner.  Defendant  had  occupi- 


ed about  twelve  acres  of  it  for 
nearly  fourteen  years.  Queer e, 

whether  this  was  sufficient  prim  a 
facie  evidence  of  F.  being  owner 
in  fee ; but  Held,  that  the  plain- 
tiff could  not  recover,  for  the 
statute  (Consol.  Stat.  U.  C.  ch. 
87,  sec.  5)  only  authorises  exe- 
cutors to  convey  the  legal  estate 
on  payment  of  the  mortgage  debt, 
not  to  a purchaser  from  them, 
and  it  therefore  remained  in  the 
mortgagee’s  heir-at-law.  Hunter 
v.  Farr  and  King,  324. 

Mortgage — Lease  by  mortgagor 
— Ejectment-Necessity  for  notice .] 
— see  Mortgage,  1. 

See  Alienage. 

ELECTION. 

See  Dower,  5. 

ELECTIONS. 

1.  23  Vic.,  ch.  17 — Contract  re- 
lating to  elections — Pleading .]  — 
Declaration,  for  hire  of  horses 
and  carriages,  and  provisions 
furnished.  Plea,  that  the  al- 
leged debt  was  contracted  for  and 
on  account  of  spirituous  liquors 
and  other  refreshments  furnish- 
ed by  the  plaintiff  to  defendant, 
and  his  friends  and  supporters, 
during  a parliamentary  election, 
at  which  election  the  defendant 
was  a candidate,  and  for  work  and 
services  performed,  and  for  pro- 
visions and  materials  provided 
by  the  plaintiff  for  the  defendant 
as  a candidate  at  and  during  said 
parliamentary  election,  contrary 
to  the  law  and  statutes  in  such 
case  made  and  provided.  Held, 
on  demurrer,  affirming  the  judg- 
ment of  the  County  Court,  a 
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good  plea.  Mottaslied  v.  Read, 
482. 


EQUITABLE  PLEADINGS. 

1.  Action  on  bond — -Equitable 

plea.] — Declaration  on  a bond 
by  A.  and  B.  conditioned  for  the 
payment  by  A.  of  ^6100  and  in- 
terest. Plea,  on  equitable 
grounds,  by  B.,  that  on  the  exe- 
cution of  the  bond  A.  mortgaged 
certain  lands  to  the  plaintiff  to 
secure  the  same  money  : that  B. 
gave  the  bond  as  surety  only, 
and  it  was  agreed  that  the  said 
mortgaged  premises  would  be 
first  sold  before  B.  should  be 
called  upon  : that  said  lands 

have  not  been  sold,  and  until 
such  sale  he,  B.,  is  in  equity  dis- 
charged from  all  liability  in  this 
action  on  the  bond.  Held , on 
demurrer,  plea  bad,  as  affording 
ground  at  the  most  for  a tempo- 
rary injunction  only,  until  the 
sale  of  the  mortgaged  premises. 
Monsell  v.  Mitchell  etal.,  116. 

2.  Plea  of  release — Equitable 
replication,  alleging  mistake.]  — 
Action  for  work  and  labour. — 
Plea,  release. — Replication  on 
equitable  grounds,  that  the 
plaintiff  had  contracted  to  make 
certain  railway  bridges  for  de- 
fendant, according  to  certain 
plans  and  specifications,  by 
which  the  girders  for  one  bridge 
were  to  be  60  feet  in  length : 
that  defendant  afterwards  direct- 
ed him  to  make  these  girders  80 
feet,  agreeing  to  pay  him  a fair 
price  therefore,  which  the  plain- 
tiff did  : that  after  the  comple- 
tion of  all  wrork  under  the 
contract,  defendant  procured  a 
release  under  seal  from  the 


plaintiff  in  the  following  words: — 
setting  out  the  release,  by  which, 
in  consideration  of  <£1118,  then 
paid,  the  plaintiffs  released  de- 
fendant from  all  claims  and 
demands  whatsoever  arising  out 
of  his  agreement  with  defendant 
for  constructing  bridges,  and  in 
full  of  all  extras  thereon — which 
is  the  release  pleaded  : — that 
connected  with  such  release,  and 
intended  as  the  basis  and  part 
thereof,  was  the  following  ac- 
count of  the  claims  arising  out 
of  said  agreement : — giving  the 
account,  which  covered  between 
£80,000  and  £40,000,  shewing 
large  sums  paid  to  the  plaintiff, 
allowances  made  for  extras,  and 
a balance  due  of  £1118.  The 
plaintiff  then  alleged  that  in  this 
account  the  value  of  the  80  feet 
girders  was  not  included,  nor 
was  the  release  intended  to  apply 
to  or  cover  the  same  : that  he 
had  never  seen  such  account 
until  he  was  required  by  defend- 
ant to  execute  the  release,  nor 
had  he  ever  made  any  claim  for 
such  girders  ; and  he  was  induc- 
ed to  execute  such  release,  with- 
out examining  the  account  or  any 
opportunity  for  doing  so,  by  his 
confidence  in  defendant,  who 
refused  to  pay  him  the  balance 
appearing  due  until  he  had  ex- 
ecuted such  release,  which  the 
plaintiff  alleges  was  obtained 
from  him  by  surprise,  and  was 
not  intended  to  include  or  apply 
to  the  cost  of  such  girders,  for 
which  alone  the  suit  is  brought. 
Held,  on  demurrer  that  the  repli- 
cation shewed  no  sufficient 
grounds  to  avoid  the  release. 
Coulson  v . McPherson,  129. 


670 


DIGEST  OF  CASES. 


3.  Lease — Assignment— Mis- 
take as  to  position  of  the  property 
— Equitable  plea — Demurrer .]  — 
The1  declaration  alleged  that  in 
1841  the  city  of  Toronto  leased 
to  B.  two  water  lots,  84  and  85, 
giving  a description  by  metes 
and  bounds,  which  shewed  their 
north  limit  to  be  the  water’s  edge 
of  the  bay,  at  a rent  calculated 
by  the  foot  frontage,  being  10s 
per  foot  for  lot  35  : that  by  in- 
denture of  the  11th  of  December, 
1852,  the  executors  of  B. — after 
reciting  that  they  had  subdivided 
the  premises  leased  to  B.  into  lots, 
and  had  agreed  to  sell  their  in- 
terest in  four  of  these  lots  under 
said  lease  to  the  defendants,  on 
being  indemnified  by  them  from 
the  payment  of  10s.  per  foot 
frontage  ground  rent  due  to  the 
city  under  the  said  lease — as- 
signed all  their  interest  to  these 
four  lots  to  defendants  ; and 
defendants  thereby  covenanted 
to  pay  them  the  10s.,  per  foot 
frontage  on  Front  street,  to 
become  payable  by  the  original 
lease,  or  whatever  might  be  so 
payable  as  ground  rent  there- 
under : that  the  lots  comprised 
the  whole  of  35  mentioned  in  the 
lease  to  B.,  and  had  a frontage  on 
Front  street  of  one  chain  fifty- 
four  links,  on  which  ground  rent 
became  due  to  the  city,  which 
defendants  had  not  paid. 

Defendants  pleaded  by  way 
of  equitable  defence,  that  the 
sole  object  of  their  purchase  was 
to  erect  buildings  on  Front  street, 
for  which  purpose  the  frontage 
on  said  street  was  expressly 
stipulated  for,  and  included 
in  the  description  of  said  prem- 


ises, and  the  rent  calculated 
on  such  frontage,  as  in  the  de- 
claration mentioned ; and  the 
property  without  such  frontage 
was  valueless : that  they  never 
were  in  actual  possession  of  any 
part  of  the  premises  : that  since 
April,  1862,  defendants  first  dis- 
covered that  the  description  in 
the  lease  did  not  include  any 
frontage  on  Front  street;  and 
so,  defendants  alleged,  that  by 
such  error  and  omission  they 
had  not  the  lands  they  bargained 
for : that  the  land  in  the  lease 
to  B.  was  specifically  described, 
and  the  northern  boundary  of  it 
adjoined  the  southern  boundary 
of  a strip  of  land  belonging  to 
the  city,  twenty  feet  wide,  ex- 
tending to  Front  street ; that 
such  strip  was  included  in  the 
deed  between  plaintiff  and  de- 
fendants : that  the  corporation 
had,  since  the  execution  of  such 
deed,  entered  into  possession  of 
said  strip,  and  now  hold  it  by 
title  paramount  to  the  plaintiffs. 

Held,  on  demurrer,  reversing 
the  judgment  below,  that  the 
plea  afforded  no  answel,  for  no 
concealment  or  imposition  was 
alleged  ; and  defendants,  by  call- 
ing for  the  lease,  of  which  they 
had  notice  by  the  assignment, 
might  have  ascertained  the  facts 
at  first.  On  the  trial  in  the 
court  below  a verdict  for  de- 
fendants had  been  upheld,  on 
the  construction  of  the  deeds. 
Held,  that  upon  the  lease  and 
assignment,  as  set  out  ‘in  the 
declaration,  there  was  nothing 
to  sustain  the  defence  relied  on, 
for  Front  street  was  not  men- 
tioned in  either,  except  in  de- 
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fendants’  -covenant,  where  it 
must  be  treated  as  'merely  a 
falsa  demonstratio  of  what  had 
been  already  clearly  described : 
and  if  the  assignment  differed 
from  the  statement  of  it  in  the 
declaration  (as  it  appeared  to  do) 
defendants  should  have  pleaded 
non  est  factum.  The  plea  being 
however  held  had,  and  the  ver- 
dict therefore  falling  to  the 
ground,  this  court  (without  ex- 
pressing any  opinion  on  the  con- 
struction of  the  deeds)  ordered 
a new  trial,  with  leave  to  plead 
de  novo  on  such  terms  as  the 
judge  below  should  think  proper. 
Talbot  et  al.  v.  Rossin  et  al., 
170. 

See  Dower,  5. — Mortgage,  2. — 
Principal  and  Surety. 


ERROR  (WRIT  OF.) 

Case  left  to  the  judge — Judg- 
ment entered  without  verdict .]  — 
see  Judgment. 

Writ  of  error  in  criminal  cases.] 
see  Criminal  Law,  4. 

ESCAPE. 

When  sheriff  liable  as  for  vol- 
untary. escape.]  — see  Bail. 

ESPLANADE. 

See  Arbitration  and  Award. 

ESTATE. 

See  Will. 

ESTIMATE. 

By  school  trustees  of  moneys  re- 
quired— Form  of.]  — see  Common 
Schools,  8. 


ESTOPPEL. 

1.  R.  W.  Co. — Receipts  for 
flour — Error  in  quantity — Lia- 
bility.] — Defendants  gave  re- 
ceipts to  one  B.  for  7500  barrels 
of  flour  as  in  store  with  them  at 
Brantford  subject  to  his  order. 

| B.  drew  on  the  plaintiffs  at  Mon- 
j treal,  through  the  Bank  of  Mon- 
I treal  at  Brantford,  to  whom  he 
handed  these  receipts,  and  the 
bank  agent  there  forwarded  the 
bills,  with  a certificate  that  he 
held  such  receipts,  to  the  head 
I office  in  Montreal,  where  the 
plantiffs  accepted  and  paid  them. 
Plaintiffs  having  received  from 
defendants  only  7808  barrels, 
sued  them  as  for  false  and  frau- 
dulent representations  to  B.  that 
they  had  received  in  store  for 
him  7500  barrels,  which  repre- 
sentations they  alleged  defend- 
ants knew  by  the  course  of  trade 
would  be  relied  upon  by  persons 
dealing  with  B.,  and  on  the  faith 
of  which  the  plaintiffs  made  ad- 
vances to  the  full  value  of  that 
quantity. 

The  jury  were  directed  that 
as  between  themselves  and  de- 
fendants, plaintiffs  were  bound 
by  their  receipts,  and  liable  in 
this  action,  though  the  error 
arose  from  mistake  only.  Held , 
a misdirection — that  their  atten- 
tion should  have  been  drawn  to 
the  nature  of  the  defendants’ 
business  and  the  object  of  these 
receipts,  and  they  should  have 
been  asked  to  say  whether  the 
error  in  this  case  arose  from 
mistake  or  a design  to  deceive, 
or  from  such  negligence  as  might 
lead  to  the  conclusion  of  fraud. 
McLean  et  al.  v.  The  Buffalo 
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and  Lake  Huron  Railway  Com- 
pany, 448. 

2.  Lease — Taxes.]  — Defend- 
ant took  a written  agreement  for 
a lease  of  certain  premises  which 
was  silent  as  to  taxes,  but  when 
it  was  signed  he  verbally  agreed 
to  pay  them.  No  lease  was  ever 
executed,  owing  to  a disagree- 
ment on  another  point.  Defend- 
ant occupied  the  premises  for 
four  years,  paying  taxes  for  three 
years  without  objection,  but  when 
sued  for  rent  subsequently  ac- 
crued he  claimed  to  set  off  such 
taxes,  on  the  ground  that  as  the 
agreement  made  no  provision  for 
them,  and  could  not  be  added  to 
by  verbal  evidence,  they  must 
fall  upon  the  landlord.  Held, 
that  having  made  the  payment 
voluntarily,  in  pursuance  of  his 
own  agreement,  even  if  it  were 
without  consideration,  he  could 
not  recover  back  or  set  off  such 
payment.  McAnany  v.  Tickell, 
499. 

8.  Sale  of  goods — Estoppel.]  — 
In  an  action  for  seizing  goods 
under  Division  Court  attach- 
ments, it  was  proved  that  a few 
days  before  the  seizure  the  goods 
had  been  sold  by  auction  under 
the  direction  of  one  of  the  plain- 
tiffs, who  executed  a bill  of  sale 
to  the  vendee,  witnessed  by  the 
auctioneer.  Held,  that  this  plain- 
tiff could  not  afterwards  be  per- 
mitted to  set  up  that  the  sale 
was  void  because  fraudulent  as 
against  the  plaintiffs’  creditors, 
and  to  maintain  trespass  for 
seizing  the  same  goods  as  if 
they  were  his  own.  McPhatter 
et  al.  v.  Leslie  et  al.,  578. 

Creditor  not  estopped  from  su- ' 


ing  sheriff  for  escape  by  taking 
assignment  of  defective  bail  bond.] 
—see  Bail. 

Action  against  sheriff  for  sell- 
ing goods — Plaintiff  estopped  by 
having  withdrawn  his  claim.]  — 
see  Evidence,  4. 

See  Division  Court,  2. — Horse 
race. 


EVIDENCE. 

1.  Advances  on  wheat  consigned 
to  plaintiffs  in  N.  Y.-for  sale  in 
England — Action  for  excess  of 
advances  above  proceeds  — Evi- 
dence of  sales  and  expenses. \ — 
Plaintiffs,  being  commission  mer- 
chants in  New  York,  received 
from  defendants  a quantity  of 
wheat,  with  instructions  to  ship 
it  to  Liverpool  for  sale  there,  not 
limiting  them  as  to  price  nor 
directing  the  employment  of  any 
particular  agent ; and  they  made 
advances  upon  it,  which  as  they 
alleged  exceeded  the  net  pro- 
ceeds of  the  sales,  one  cargo 
having  realized  more  than  the 
advances,  the  other  two  cargoes 
much  less.  In  an  action  brought 
to  recover  the  excess  thus  ad- 
vanced, the  plaintiffs  proved  that 
they  had  mailed  to  defendant 
the  account  sales  received  by 
them  from  their  Liverpool 
agents,  with  an  account  be- 
tween plaintiffs  and  defendants 
founded  upon  them,  and  that  the 
account  sales  were  afterwards 
seen  in  his  possession ; and  evi- 
dence was  given  that  the  wheat 
was  in  a bad  condition  when 
shipped,  as  defendant  knew;  that 
the  prices  realized  were  what 
might  have  been  expected,  and 
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the  charges  such  as  were  usual. 
It  appeared  also  that  part  of  the 
wheat  belonged  to  one  J.,  and 
that  on  receiving  the  first  account 
sales,  shewing  a profit,  the  de- 
fendant had  settled  with  him. 
This  cargo  however  had  not  been 
consigned  to  the  same  agents  as 
the  other  two.  The  jury  having 
found  for  the  plaintiffs,  Held,  that 
the  evidence  was  not  sufficient 
to  shew  the  price  for  which  the 
wheat  was  sold,  nor  the  amount 
of  charges  connected  with  the 
sales ; and  a new  trial  was  there- 
fore granted,  with  costs  to  abide 
the  event.  Craig  et  al.  v.  Corco- 
ran, 441. 

2.  Proof  of  deed  when  defend- 
ant is  a subscribing  witness .] — In 
an  action  of  dower  the  tenant 
relied  upon  a release  by  the  de- 
mandant and  her  husband  to  C., 
from  whom  the  tenant  had  after- 
wards purchased  the  land.  This 
release  was  executed  by  the  de- 
mandant by  mark,  her  name  be- 
ing written  by  some  one  else,  and 
the  tenant  was  the  only  subscrib- 
ing witness.  Held,  that  proof  of 
the  tenant’s  signature  was  not 
rendered  admissible  to  prove  the 
► deed  by  the  fact  of  his  being  a 
party  to  the  record  ; and  that  as 
he  could  not  be  examined  on  his 
own  behalf,  and  offered  no  other 
evidence  that  the  demandant  ex- 
ecuted the  release,  the  demand- 
ant must  succeed.  Hag  arty,  J., 
dissenting.  Clark  v.  Stevenson, 
525. 

8.  Contradiction  — Collateral 
matter.']  — Defendants  called  the 
plaintiff  as  their  witness,  and 
after  asking  him  some  questions, 
produced  a deposition  made  by 


him  before  a magistrate,  which 
was  at  variance  with  his  an- 
swers. He  admitted  the  contra- 
diction, but  said  his  present  evi- 
dence was  correct,  and  gave  as 
an  explanation  that  he  was  much 
confused  at  the  time,  being  with- 
out papers  which  he  wished  to 
refer  to,  and  that  all  he  said  was 
not  in  the  deposition.  Held,  that 
this  explanation  was  a collateral 
matter,  and  defendants  therefore 
could  not  call  the  magistrate  to 
disprove  it.  Beemer  v.  Kerr 
et  al.,  557. 

4.  Plaintiff  contradicting  his 
own  witness — C.  L.  P.  A.,  sec. 
214.J — In  trespass  against  the 
sheriff  for  taking  goods,  the 
plaintiff  called  the  bailiff  who 
made  the  seizure  and  sale.  He 
swore  that  the  plaintiff,  after 
giving  notice  of  his  claim  to  the 
goods,  withdrew  it,  and  that  the 
sale  then  went  on.  The  plaintiff 
offered  to  disprove  the  withdraw- 
al. Held,  that  such  evidence 
was  admissible  under  C.  L.  P.  A., 
sec.  214,  as  relevant  to  the  issue, 
though  contradicting  the  plain- 
tiff’s own  witness.  Semble,  that 
if  the  plaintiff  in  fact  withdrew 
his  claim,  and  thus  induced  the 
defendant  to  proceed  with  the 
sale,  which  was  for  the  jury  to 
decide,  he  would  he  estopped 
from  recovering.  Robinson  v. 
Reynolds,  Sheriff,  560. 

5.  Action  for  goods  sold — Proof 
of  agency — Affidavits  filed  by  de- 
fendants in  another  action  admit- 
ted.] — The  action  being  for  goods 
sold,  the  question  was  the  au- 
thority of  one  McA.  to  bind  de- 
fendants, as  their  agent.  Held , 
that  an  affidavit  made  by  McA., 
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describing  the  nature  of  his 
agency,  and  filed  by  defendants 
on  motion  for  a new  trial  in  an- 
other suit  brought  by  this  plain- 
tiff against  them,  was  clearly 
admissible  against  defendants. 
Thayer  v.  Street  and  Fuller , 189. 

Of  account  stated .]  — see  Ac- 
count Stated. 

Appeal  from  county  court  not 
allowed  on  evidence.'] — see  Appeal, 

4. 

Of  By-laws.]  — see  Common 
Schools,  8. 

Duty  of  Solicitor  as  witness — 
Professional  confidence.]  — see  At- 
torney. 

Of  implied  request  or  promise.] 
— see  Contract,  5. 

Of  larceny  by  bailee.]  — see 
Criminal  Law,  1,  2. 

Arson — Evidence  to  shew  the 
act  unlawful  and  malicious.]  — see 
Criminal  Law,  8. 

Proof  of  by-law  under  secs.  190, 
195,  of  the  municipal  act.]  — see 
Common  Schools,  8. 

Of  seisin.] — see  Dower,  8. 

Of  election.]  — see  Dower,  5. 

Of  offer  to  assign  dower.]  — see 
Dower,  1,  7. 

That  defendant  ivas  tenant  of 
the  freehold.] — see  Dower,  9. 

Proof  of  title.]  — see  Eject- 
ment, 2,  4. 

Evidence  of  agency.]  — see  Prin- 
cipal and  Agent. 

Of  failure  of  title.]  — see  Money 
Paid. 

Of  conversion  of  goods  by  B.W. 
Go.]  — see  Bail  ways  and  B.  W. 
Cos.,  8. 


Of  sale  of  goods  to  defendants ]. 
— see  Sale  of  Goods,  2,  4. 

Of  service,  in  action  of  seduc- 
tion.]— see  Seduction,  4. 

Admissibility  of  affidavits  taken 
by  surveyor  under  C.  S.  U.  <?.,  ch. 
93,  sec.  51.]  — see  Survey,  3. 

See  Contract,  2. — Ejectment. 

3.  — Money  Paid. — New  Trial,  1, 

4.  — Possession. — Sale  of  Goods, 
3. — Trover. 


EXAMINATION  OF  DEFEND- 
ANTS. 

Consol.  Stat.  U.  C.,  ch.  sec. 
51 — Application  to  commit.]  — 
The  court,  under  the  circum- 
stances of  this  case,  refused  to 
order  the  commitment  of  defend- 
ant under  Consol.  Stat.  U.  C.,  ch. 
24,  sec.  41.  Answers  are  not 
unsatisfactory,  within  the  mean- 
ing of  the  act,  merely  because 
they  do  not  account  for  the  ap- 
plication of  defendant’s  assets  in 
a proper  manner.  Qucere,  whe- 
ther a refusal  to  deliver  property 
to  the  sheriff,  that  it  might  be 
taken  in  execution,  when  it  is 
afterwards  applied  in  satisfac- 
tion of  another  creditor,  is  a re- 
fusal to  disclose  such  property, 
within  the  statute.  Bemarks  as 
to  the  difficulty  of  the  court 
arriving  at  any  satisfactory  con- 
clusion upon  a defendant’s  ex- 
amination. Hobbs  v.  Scott , 619. 


EXAMINATION  OF  PLAIN- 
TIFF. 

Plaintiff  cannot  be  compelled  to 
submit  to  examination  on  judg- 
ment recovered  for  costs  of  de- 
fence-] — see  Imprisonment,  1. 

See  Imprisonment,  2. 


DIGEST  OF  CASES. 


675 


EXCHANGE. 

Agreement  to  pay  money  “ivith 
the  current  rate  of  exchange  on 
New  York ” — Construction  of.]  — 
see  Account  Stated. 


EXECUTION. 

1.  Withdrawal  to  reneiv — Ef- 
fect of.]  — The  sheriff  had  several 
writs  in  his  hands  against  the 
lands  of  M.,  of  which  the  plain- 
tiff’s was  the  first.  On  the  8th 
of  May  he  advertised  the  lands 
for  sale  under  all  these  writs  in 
a local  paper,  and  on  the  17tli  in 
the  Gazette.  On  the  10th  the 
plaintiffs  took  their  writ  out  of 
his  hands  for  the  purpose  of  re- 
newal, and  on  the  same  or  the  next 
day  returned  it  to  him  renewed. 
Held,  that  they  did  not  by  such 
withdrawal  lose  their  priority. 
Muir  et  al.  v.  Munro,  189. 

2.  Seizure  by  sheriff  under  two 
fi.fas . — Interpleader  order — Bar- 
ring action  as  to  one  ivr.it — Action 
for  seizure  under  the  other — 
New  assignment.]  — Declaration, 
against  the  sheriff,  for  seizing 
goods  under  a false  claim  that 
they  were  liable  to  seizure  to 
satisfy  a claim  of  one  Stevenson 
against  Emerson.  Plea,  that 
the  goods  were  seized  under  a ft. 
fa.  at  the  suit  of  one  Baillie 
against  Emerson,  and  being 
claimed  by  the  plaintiff,  an  inter- 
pleader order  was  made,  by  which 
defendant  was  protected  against 
any  action  for  such  seizure. 
New  Assignment,  that  the  action 
was  brought  not  for  the  cause 
admitted  in  the  plea,  but  for 
seizing  as  in  the  declaration 
alleged  under  colour  of  the  writ 
at  suit  of  Stevenson ; on  which 


the  plaintiff  took  issue.  The 
evidence  shewed  that  both  fi.fas. 
were  sued  out  by  the  same  at- 
torney, and  received  by  the 
sheriff  at  the  same  time,  and 
that  the  bailiff,  receiving  the 
warrants  together,  seized  under 
both  on  the  29th  of  September, 
and  remained  in  possession  forty 
days.  The  interpleader  summons 
in  Stevenson’s  suit  was  dis- 
charged with  costs  against  the 
sheriff,  and  the  execution  plain- 
tiff protected  from  action.  Held, 
that  the  jury  were  warranted  in 
finding  that  the  goods  were 
seized  under  Stevenson’s  writ, 
whether  seized  under  Baillie’sor 
not,  and  a verdict  for  the  plain- 
tiff was  upheld.  Johnson  v Mc- 
Donald, 188. 

8.  Sale  of  lands — Executions — 
Priority — 24  Vic.,  cli.  41.J  — 
Plaintiff  recovered  and  register- 
ed judgment  against  one  W.  on 
the  11th  of  October,  1860,  and 
on  the  81st  of  August,  1861, 
placed  a fi.fa.  goods  in  the 
sheriff’s  hands,  which  on  the 
same  day  was  returned  nulla 
bona,  and  a fi.  fa.  lands  issued. 
One  L.  had  recovered  and  regis- 
tered judgment  against  W.  on 
the  10th  of  December,  1859,  and 
on  the  20th  of  June,  1861,  de- 
livered a fi.fa.  lands  to  the 
sheriff.  In  November,  1862, 
both  writs  having  been  duly 
renewed,  the  sheriff  sold  W.’s 
lands,  and  applied  the  proceeds  to 
L.’s  execution.  Held,  that  he  was 
right,  for  L.  having  the  first  writ 
in  the  sheriff’s  hands  founded 
on  the  first  registered  judgment, 
was  not  postponed  by  having 
omitted  to  issue  his  execution 
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within  a year  from  recording  his  j 
judgment.  24  Yic.  ch.  41,  Com- 1 
mercial  Bank  v.  Bank  of  Upper 
Canada,  21  U.  C.  K.  91,  and 
Morland  v.  Munro,  12  C.  P.  232, 
commented  upon.  Couch  v. 
Munro,  Sheriff,  410. 

4.  Fi.  fa.  lands — Direction  to 
stay — Advertisement  — Unneces- 
sary matter  in  special  case,]  — The 
county  of  Elgin  having  a writ  in 
the  sheriffs  hands  against  the 
lands  of  L.  prior  to  the  plaintiffs 
writ,  passed  a resolution  request- 
ing the  warden  to  notify  their 
solicitors  not  to  enforce  such  exe- 
cution until  further  instructions, 
which  was  transmitted  to  the 
attorney.  In  May,  1862,  the 
sheriff,  being  about  to  advertise, 
went  to  the  attorney,  and  was 
told  by  him  that  he  need  not 
advertise  under  the  county’s  writ. 
He  therefore  advertised  L.’s 
lands  in  the  Gazette  and  a local 
paper,  under  other  writs,  making 
no  mention  of  it.  After  three 
weekly  insertions  he  was  direct- 
ed by  the  attorney  to  advertise 
upon  it,  and  thereupon  added 
a note  to  the  local  advertisement, 
stating  that  the  proceeds  of  the 
sale  would  also  be  held  liable  to 
satisfy  this  writ,  but  made  no 
change  in  the  Gazette.  Held, 
that  from  the  time  of  the  direc- 
tion to  the  sheriff  not  to  adver- 
tise, which  was  the  same  in  effect 
as  a direction  to  stay  on  a writ 
against  goods,  the  county’s  writ 
was  not  in  the  sheriff’s  hands  to 
be  executed  : that  it  had  there- 
fore lost  its  priority ; and  that 
the  subsequent  order  to  proceed 
could  not  restore  it.  The  omis- 
sion of  the  writ  from  the  adver- 


j tisement  would  alone  have  been 
I immaterial,  as  the  seizure  and 
sale  have  relation  to  all  the  writs 
in  the  sheriff’s  hands  for  exe- 
cut  ion. 

Remarks  upon  the  introduce 
tion  of  unnecessary  matter  in 
the  special  case.  Bank  of  Mon- 
treal v.  Munro,  Sheriff,  414. 

5.  Division  Court  executions — - 
Sale  subject  to  interpleader — Effect 
of.]  — Goods  seized  under  a divi- 
sion court  execution  were  claim- 
ed by  the  plaintiff,  and  the  bailiff 
sold  them  expressly  subject  to 
the  result  of  an  interpleader,  for 
which  he  intended  to  apply. 
Nothing  was  paid,  and  they  were 
to  remain  in  his  custody  until 
the  decision.  Afterwards  an 
interpleader  summons  was  ob- 
tained, to  which  the  plaintiff 
appeared,  and  the  judge  deter- 
mined that  the  goods  belonged 
to  the  execution  debtor.  Held , 
that  the  interpleader  proceed- 
ings were  not  invalid,  as  having 
taken  place  after  sale,  for  that 
the  sale  upon  such  conditions 
being  ineffectual,  the  l goods, 
therefore,  remain  subject  to  the 
execution.  Harmer  v.  Cowan , 
479. 

See  Foreign  Law. 


EXECUTORS. 

Of  mortgagee  under  C.  S.  U.  C . 
ch.  87,  sec.  5 — Power  of.]  — see 
Ejectment,  4. 

See  Use  and  Occupation. 

FALSA  DEMONSTRATE). 

See  Equitable  Pleadings,  8. — 
Lease. 
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FALSE  IMPRISONMENT. 
See  Imprisonment. 


FALSE  PRETENCES. 

See  Costs,  2. — Criminal  Law,  5. 

FALSE  REPRESENTATION. 

See  Fraud. 

FELONY. 

Action  will  not  lie  where  the 
evidence  shews  a felony .]  — See 

Criminal  Law,  2. 

FI.  FA. 

See  Execution. 

FOREIGN  LAW. 

Vessel — Sale  of  under  attach- 
ment and  judgment  in  foreign 
country — Title  thereunder — Ju- 
risdiction of  foreign  court  over 
goods. — Replevin  for  a schooner. 
The  defendant  avowed  that  the 
vessel  was  his,  to  which  the 
plaintiff  pleaded  that  one  M., 
owning  an  interest  in  the  schoon- 
er, which  was  a Canadian  vessel 
registered  here,  assigned  his 
interest  by  bill  duly  registered 
to  the  plaintiff,  who  bought  for 
value,  without  notice  of  defen- 
dant’s claim  or  proceedings  ; 
that  the  vessel  had  been  laid  up 
for  the  winter  at  Cleveland,  in 
the  State  of  Ohio,  where  defen- 
dant sued  M.  in  a local  court  of 
limited  jurisdiction,  not  an 
admiralty  court,  to  recover  an 
alleged  debt,  the  said  suit  being 
a personal  action  and  not  a pro- 
ceeding in  rem : that  M.  not 


being  within  the  jurisdiction, 
defendant  caused  the  vessel  to 
be  attached,  and  by  virtue  of 
such  attachment  alone  got  judg- 
ment and  execution,  under  which 
he  purchased  the  vessel,  and 
took  a bill  of  sale  from  the 
officer  of  the  court.  The  plain- 
tiff then  stated  certain  facts  shew- 
ing, as  he  also  averred  to  be  the 
fact,  that,  M.  was  in  truth  not  in- 
debted to  defendant  when  the 
judgment  was  obtained,  which  was 
after  the  plaintiff  had  registered 
his  bill  of  sale ; and  he  alleged 
that  neither  M.  nor  defendant 
were  American  citizens,  or  resi- 
dent in  the  States ; that  M.  had 
never  been  within  the  jurisdic- 
tion of  the  Ohio  court,  and  that 
no  process  was  ever  served  on 
him,  nor  had  he  any  knowledge 
of  the  proceedings  there  : where- 
fore he  alleged  that  such  court 
had  no  jurisdiction,  and  that  the 
proceedings  were  void,  contrary 
to  natural  justice,  and  fraudu- 
lent. 

Defendant,  besides  demurring, 
replied,  that  before  M.  assigned 
the  plaintiff  defendant  attached 
the  vessel  in  the  Ohio  court  for 
a debt  which  M.  owed  him,  and 
afterwards  recovered  judgment 
and  execution  in  the  suit,  under 
which  the  vessel  was  sold  accord- 
ing to  the  law  of  that  state  to 
defendant : that  by  such  law  the 
property  within  the  state  of  any 
person  might  be  seized  for  any 
debt  due,  whether  either  debtor 
or  creditor  was  or  ever  had  been 
resident  in  the  state  or  not,  and 
seizure  under  an  attachment  was 
made  equivalent  to  service  of 
process  on  the  debtor.  To  this 
VOL.  xxiii. — c 
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the  plaintiff  demurred.  Held , 

plea  good,  for  the  action  being  in 
personam,  the  mere  fact  that  the 
schooner  was  laid  up  for  the 
winter  in  Ohio  could  not  give 
jurisdiction  over  a British  sub- 
ject, not  resident  there,  who  had 
no  notice  of  the  proceedings ; but 
held , also,  that  the  replication 
was  good,  for  it  shewed  such  ju- 
risdiction according  to  the  law  of 
Ohio,  so  far  at  least  as  to  sus- 
tain the  judgment  with  regard 
to  M’s  property  within  the  state, 
whether  it  could  be  given  effect 
to  here  for  all  purposes  or  not ; 
that  such  law  so  limited  could 
not  be  held  to  be  contrary  to  na- 
tural justice ; and  that  the  sale 
there  must  prevail  against  the 
plaintiff’s  title  acquired  while 
the  vessel  was  attached.  Burn 
v.  Bletcher,  <28. 


FORMS. 

Of  bond,  on  appeal  from  County 
Court  under  27  Vic.,  ch.  H.]  — see 
Appeal,  5. 

Departure  from  forms  given  by 
statute .] — see  Appeal,  8,  5. — 
Bail. — Conviction.—  Injunction. 

Of  conviction  for  assault.]  — see 
Conviction. 

Of  estimate  of  school  trustees.] 
— see  Common  Schools,  8. 

Of  indictment  for  larceny  by 
bailee.] — see  Ckiminal  Law,  1. 

FRAUD. 

Sale  of  Croivn  land — Action  on 
notes  given  for  purchase  money — 
Cancellation  of  sale — Defence  on 
the  ground  of  fraud  and  no  consid- 
ation.]  — One  W.,  as  agent  for 
J.,  sold  to  defendant  two  lots  of 


land  for  $1,000,  receiving  $100 
down  and  taking  defendant’s 
notes  for  the  balance.  This  land 
had  been  purchased  from  the 
Crown  in  1854  by  one  Wake,  who 
had  assigned  his  right  to  Colvin, 
and  Colvin  to  J.  The  instal- 
ments had  all  been  paid  to  gov- 
ernment, and  W.  told  defendant 
that  when  he  did  the  settlement 
duties  he  could  get  the  patent. 
He  also  handed  to  defendant  the 
assignments  and  receipts,  with 
an  assignment  from  j.  to  de- 
fendant. The  lots  were  then  va- 
cant, and  defendant  soon  after 
went  into  possession  and  per- 
formed the  settlement  duties,  but 
when  he  applied  to  the  Crown 
Land  Department  for  his  pa- 
tent, he  was  informed  that  the 
original  sale  to  Wake  had  been 
cancelled,  as  having  been  ob- 
tained in  frand  of  their  regula- 
tions ; and  to  avoid  losing  the 
land  he  again  purchased  it  from 
Government  for  $550.  In  an 
action  brought  by  J’s  agent  upon 
the  notes,  W.  swore  that  he  be- 
lieved what  he  told  defendant  to 
be  true,  and  had  no  doubt  J. 
also  believed  it,  and  there  was 
no  proof  to  the  contrary.  Held, 
that  there  was  no  evidence  to 
sustain  a defence  on  the  ground 
of  fraud  : that  there  was  not  a 
total  failure  of  consideration  ; 
and  that  the  plaintiff  therefore 
was  entitled  to  recover.  Walker 
v.  Douglas,  9. 

See  Estoppel,  1,  3. — Railways 
and  Railway  Cos.,  3. 

FRAUDS  (STATUTE  OF). 

Promise  to  pay  the  debt  of 
another.] — B.  and  another  had 
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•executed  a mortgage  to  the 
plaintiffs,  by  which  the  principal 
money  become  due  on  default  in 
the  interest,  and  the  plaintiffs 
also  held  the  mortgagor’s  note 
endorsed  to  them  by  the  payee. 
The  mortgagors  assigned  all  then- 
estate  and  effects,  including  the 
mortgaged  property,  to  defend- 
ant, in  trust  for  creditors,  and 
he,  in  consideration  that  the 
plaintiffs  would  not  enforce  pay- 
ment of  the  principal  money 
which  had  become  due  on  the 
mortgage,  but  would  accept  the 
interest  when  he  could  pay  it, 
verbally  promised  to  pay  the 
note.  Held , a promise  to  an- 
swer for  the  debt  of  another,  and 
that  the  plaintiffs  therefore  could 
not  recover.  Lee  et  al.,  v.  Mit- 
chell, 314. 

Acceptance  and  receipt  of  goods 
under.] — see  Sale  of  Goods,  1. 


FRAUDULENT  ASSIGN- 
MENT. 

See  Assignment  for  benefit 
of  Creditors. 


GAMBLING. 

See  Horse  Race. 


GARNISHMENT. 

Payment  by  garnishees — Order 
to  pay  rescinded — Right  to  recover 
back.]  — Defendant  having  a 
judgment  against  M.  and  others, 
obtained  an  order  on  C.  and 
others,  garnishees,  to  pay  over, 
after  deducting  any  contra  claim 
they  might  have.  The  defend- 
ant received  on  this  order  $171, 
by  check  of  the  plaintiff’s  firm, 
the  plaintiff  alone  being  the 


assignee  of  C’s  estate.  It  was 
afterwards  discovered  that  the 
order  had  been  for  too  much,  and 
it  was  therefore  rescinded,  ex- 
cept as  to  the  proper  sum,  which 
the  garnishees  admitted  set-off 
more  than  covered,  so  that  no- 
thing, in  fact,  should  have  been 
paid.  Held,  that  the  plaintiff 
might  recover  the  $171  from 
defendant,  as  money  had  and 
received.  Held,  also,  that  the 
fact  of  the  payment  having  been 
made  by  the  check  of  plain- 
tiff’s firm,  could  not  prevent  the 
plaintiff  alone  from  recovering, 
as  the  money  was  proved  to  have 
been  the  money  of  C’s  estate,  in 
which  the  plaintiff’s  partners 
had  no  interest.  Sessions  v. 
Strachan , 

GUARANTEE. 

Promise  to  pay  the  debt  of  ano- 
ther.] — see  Frauds  (Statute  of). 

HIGHWAYS. 

See  Municipal  Corporations,  4. 
— Railways  and  R.  W.  Cos.  2. 

HORSES. 

Sold  and  improperly  returned 
— Liability  of  vendee  for  their 
keep.] — see  Contract,  5. 

HORSE  RACE. 

18.  Geo. II.,  cli.  19 — Estoppel .] 
— “W.  A.  Barnes  matches  his 
black  mare  Lady  Burwell  to 
trot  Joseph  Lamb’s  ch.  mare, 
London  Lass,  for  $200  a side, 
mile  heats,  best  three  in  five.” 
Barnes  acted  for  the  plaintiff, 
who  owned  the  black  mare, 
and  the  match  was  made  and 


680 


DIGEST  OF  CASES. 


this  paper  signed  by  him  and 
one  Charles,  who  had  no  interest 
in  the  other  mare.  B.  deposited 
$200  of  the  plaintiff’s  money 
with  defendant  as  a stakeholder, 
for  which  the  plaintiff  sued. 
Held,  that  the  transaction  was 
illegal,  under  18  Geo.  II.,  ch.  19, 
C.  not  owning  the  horse  to  be 
run  by  him  ; and  (reversing  the 
judgment  below)  that  the  plain- 
tiff was  not  estopped  from  shew- 
ing the  other  horse  and  the 
money  to  be  his ; and  that  he 
was  entitled  to  recover.  Battersby 
v.  Odell , 482. 


HUSBAND  AND  WIFE. 

Execution  of  deed  by  wife  within 
2 Vic.,  ch.  6,  sec.  8.] — see  Dower, 

8. 

Action  by,  for  seduction  of 
daughter  of  wife  by  former  hus- 
band— Pleading .] — see  Seduc- 
tion, 2. 

See  Seduction,  4. 

ILLEGALITY. 

Contract  not  to  practice.]  — see 
Medical  Profession. 

See  Elections.  Horse  Bace. 


IMPLIED  PROMISE. 

Liability  of  owner  of  horses  for 
their  keep  supplied  without  his  re- 
quest.] — see  Contract,  5. 

See  Contract,  2. 


IMPRISONMENT. 

1.  Consol.  Stats.  U.  C.,  ch.  24, 
secs.  8,  41— Judgment  for  costs  of 
defence — Right  to  examine  plain- 


tiff— Liability  of  defendant  and 
his  attorney  for  arrest  under 
illegal  oi'der.]  — Held,  that  under 
Consol.  Stats.  U.  C.,  ch.  24,  secs. 
8,  41,  a plaintiff  against  whom 
a judgment  has  been  recovered 
for  costs  of  defence  only,  cannot 
he  compelled  to  submit  to  ex- 
amination, or  be  imprisoned  for 
contempt  in  not  attending.  Held, 
also,  that  both  defendant  and 
his  attorney,  who  applied  for 
and  obtained  the  order  for  such 
imprisonment,  and  caused  the 
plaintiff  to  be  arrested,  and  who 
justified  under  it,  were  liable. 
Qucere,  whether  a defendant  who 
recovers  on  a plea  of  set-off  an 
excess  above  the  plaintiff’s  de- 
mand, is  entitled  to  examine  the 
plaintiff.  Hawkins  v.  Paterson 
and  Kenrick,  197. 

[But  see  27-28  Vic.,  ch.  25,  since  passed.] 

2.  Con.  Stat.  U.  C.,  ch.  24,  sec . 
41  — Examination  and  commit- 
ment under.]  — A County  Court 
judge  having  himself  examined 
a defendant  under  Consol.  Stats. 
U.  C.,  ch.  24,  sec.  41,  informed 
him  at  the  close  of  the  examina- 
tion that  his  answers  ^ere  un- 
satisfactory, and  that  unless  he 
assigned  to  the  plaintiff  certain 
property  mentioned,  if  the  plain- 
tiff’s attorney  applied  for  his 
committal  it  would  be  ordered. 
Ten  days  afterwards,  without 
any  further  notice  to  defendant 
or  summons,  an  order  of  com- 
mitment issued,  under  which  the 
defendant  was  arrested.  In  an 
action  by  him  against  the  plain- 
tiff in  the  suit  for  false  impri- 
sonment, Held , that  the  order 
was  valid : that  the  judge  having 
himself  heard  the  examination, 


DIGEST  OF  CASES. 


681 


and  having  the  defendant  before 
him,  had  a right  then  to  adju- 
dicate, as  he  did : that  it  was 
unnecessary  to  issue  the  order  at 
once;  and  though  he  had  no 
power  to  compel  execution  of 
the  assignment,  yet  the  oppor- 
tunity afforded  to  defendant  to 
escape  arrest  by  doing  so,  could 
not  vitiate  the  order.  Baird  v. 
Story , et  al.,  624. 

See  Examination  of  Defendants. 

— Magistrates. 

INDICTMENT. 

For  larceny  by  bailee.] — see 
Criminal  Law,  1. 

Effect  of  omission  to  charge  in- 
tent in  indictment  for  arson.]  — 
see  Criminal  Law,  8. 


INJUNCTION. 

Application  for  — Form  of 
notice.]  • — The  plaintiffs  sued  de- 
fendants to  recover  back  certain 
tools,  which  he  alleged  to  have 
been  illegally  charged ; and  en- 
dorsed on  his  writ  of  summons, 
“ N.B. — Take  notice  that  in  de- 
fault of  appearance  the  plaintiff 
may,  besides  proceeding  to  judg- 
ment and  execution  for  damages 
and  costs,  apply  for  and  obtain 
a writ  of  injunction.”  Held,  that 
the  notice  was  insufficient, accord- 
ing to  the  form  given  in  Sched. 
A.  to  the  C.  L.  P.  A.,  1856, 
No.  59.  Qucere , whether  on  the 
facts  stated  in  the  case,  the 
plaintiff  could  claim  exemption 
from  tolls  ; and  whether  an  in- 
junction would  have  been  granted 
during  the  pendency  of  this  ac- 
tion, brought  expressly  to  test 


the  right.  Ritehey  v.  The  To- 
ronto Roads  Company,  62. 


INSUEANCE. 

Marine  insurance  — Provision 
for  survey — Construction.] — The 
declaration  of  a marine  policy 
set  out,  as  among  its  provisions, 
that  a regular  survey  should  be 
held  as  soon  after  an  accident  as 
possible  by  competent  persons 
mutually  chosen,  &c.,  and  when 
a vessel  after  survey  should  be 
found  capable  of  being  repaired 
and  made  as  good  as  she  was 
prior  to  the  accident, no  abandon- 
ment would  be  allowed  without 
the  consent  of  the  defendants : 
that  she  should  be  sound  and 
seaworthy,  and  well  manned  and 
found,  and  if  on  a regular  survey 
she  would  be  declared  and  found 
unseaworthy  on  account  of  being 
unsound  or  rotten,  or  incapable 
of  prosecuting  her  voyage  on  the 
same  account,  then  the  assurers 
should  not  be  bound  to  pay  any- 
thing. Plaintiffs  then  alleged  a 
total  loss,  for  which  they  sought 
to  recover.  Defendants  pleaded 
that  no  such  regular  survey  was 
held  as  required  by  the  proviso 
set  out  in  the  declaration,  al- 
though the  vessel  was  at  the 
time  of  the  accident  and  of  com- 
mencing this  suit  above  water, 
and  was  a proper  subject  of  sur- 
vey, and  they  were  willing  to 
choose  a surveyor.  Held,  on 
demurrer,  plea  good,  for  that  the 
provision  for  a survey  was  not 
confined,  as  the  plaintiffs  con- 
tended, to  the  case  of  a partial 
loss ; and  on  this  declaration  the 
plaintiffs  could  have  recovered 
for  that,  as  well  as  for  a total 
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loss.  Hamilton  v.  The  Montreal 
Assurance  Company , 487. 

See  Principal  and  Surety. 


INTENT. 

Not  necessary  to  charge  in  in- 
dictment for  arson .] — see  Crimi- 
nal Law,  8. 

INTEEEST. 

Cognovit  — Interest .]  — Where 
defendant  gave  a confession  on 
the  18th  of  May,  1856,  contain- 
ing an  agreement  that  judgment 
might  be  entered  at  once,  but  no 
execution  to  issue  unless  he 
should  make  default  in  payment 
of  a sum  named  on  the  1st  of 
June  then  next,  “ with  interest 
thereon  from  this  day  till  paid,” 
and  judgment  was  not  entered 
till  the  28th  of  April,  1858.  Held , 
that  the  plaintiffs  were  entitled 
to  interest  from  the  date  of  the 
cognovit,  not  from  the  entry  of 
judgment  only.  Ramsay  et  al., 
excutors  of  Andrew  H.  Armour v. 
Carruthers,  21. 

INTERNATIONAL  LAW. 

See  Foreign  Law. 

INTERPLEADER. 

See  Execution,  2,  5. 

INTERROGATORIES. 

See  Examination  of  Defendants 

— Imprisonment  . 

JUDGMENT. 

Error ■ — Case  left  to  the  judge — 
Judgment  Entered  ivithout  verdict.] 
On  error  from  the  County  Court, 
it  appeared  by  the  record  that 
after  issue  joined  a Ven.  Fac. 


was  awarded,  and  then  the  postea 
stated  an  agreement  by  the  par- 
ties to  leave  the  case  to  the  judge, 
the  decision  to  be  looked  upon  as 
the  verdict  of  a jury.  After- 
wards it  was  entered  that  “ the 
said  judge  had  determined,  and 
the  court  is  of  opinion  and  has 
ordered,”  that  the  defendant 
should  pay  to  the  plaintiff  a sum 
named.  Then  followed  an  entry 
of  judgment  for  that  sum  and 
costs.  Held,  that  the  judgment 
was  erroneous,  for  no  verdict 
was  directed  or  entered  to  sup- 
port it.  Queer e,  whether  the 

judge  had  power  to  direct  a ver- 
dict. Jones  v.  Smith,  485. 

Recovered  by  prior  holder  of 
promissory  note — Effect  of.]  — see 
Bills  of  Exchange  and  Prom- 
issory Notes,  1. 

In  trespass  on  trover  for  goods 
— Effect  of  or  right  to  proceeds  of 
the  goods.]  — see  Division  Court, 
2. 

Registration — Priority  of  Ex- 
ecution.] — see  Execution,  8. 

When  recovered  against  plain- 
tiff for  costs  of  defence  hnly,  he 
cannot  be  compelled  to  submit  to 
examination.]  —see  Imprisonment, 
1. 

Sale  of  vessel  under  attachment 
and  judgment  abroad.]  — see  For- 
eign Law. 

JUDGMENT  ROLL. 

Unauthorised  revision  of  costs 
and  entry  on  roll.]  — see  Costs,  1 — 

See  Error. — Judgment,  7. 

JURISDICTION. 

A Magistrate’s  protection 
against  action , depends  not  on  jur~ 
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isdiction  over  the  subject  matter , 
but  over  the  individual  arrested.] 
— see  Magistrates. 

See  Foreign  Law. — Appeal,  7. 

— Division  Court,  1. 

JUSTICES  OF  THE  PEACE. 

See  Magistrates. 

LANDLORD  AND  TENANT. 

Covenant  on  lease. — Assign- 
ment by  lessee , and  acceptance  of 
assignee  by  lessor — Effect  of — 
Pleading.]  — To  an  action  of  cov- 
enant by  lessor  against  lessee 
for  not  repairing  or  paying  rent, 
defendant  pleaded  that  before 
breach,  with  the  plaintiff’s  con- 
sent, he  assigned  to  H.  all  his 
estate  in  the  premises,  and  it 
was  agreed  between  them  that 
H.  should  hold  for  the  residue  of 
the  term,  and  defendant  be  from 
that  time  discharged  from  the 
covenants : that  defendant  ac- 
cordingly gave  up  possession  to 
H.,  who  held  till  the  end  of  the 
term,  and  the  plaintiff  accepted 
him  as  tenant  in  discharge  of 
defendant’s  liability.  Held,  on 
demurrer,  plea  bad,  for,  1,  no 
assignment  by  deed  was  alleged  ; 
and,  2,  though  an  assignment  of 
the  term  by  a lessee,  and  the  ac- 
ceptance by  lessor  of  the  as- 
signee, will  prevent  the  lessor 
from  bringing  debt  for  the  rent, 
he  can  still  maintain  covenant. 
Montgomery  v.  Spence,  39. 

Exemption  of  goods  from  dis- 
tress.] — see  Distress. 

Lease  by  mortgagor .]  — see 
Mortgage,  1. 

Liability  of  landlord  for  in- 
jury caused  by  tenant.  ] — see 

Water. 


See  Covenant.  — Equitable 
Pleadings,  3. — Set-off. — Use 
and  Occupation. 


LARCENY. 

By  bailee — Form  of  indictment.  ( 
— see  Criminal  Law,  1. 

By  bailee — Evidence  of.]  — see 
Criminal  Law,  2. 


LEASE. 

Alteration  and  re-delivery  — - 
Effect  of.  ] : — The  plaintiff,  by 
lease,  consisting  of  seven  sheets, 
and  bearing  date  March  15th, 
1862,  demised  certain  premises 
to  W.  On  the  21st  of  July  fol- 
lowing this  lease  was  cancelled 
by  an  instrument  under  seal; 
the  second  and  fourth  sheets 
were  taken  out  and  re-placed  by 
others,  and  it  was  re-executed 
and  re-delivered  without  any 
other  alteration.  As  it  then 
stood  it  was  dated  as  before, 
to  hold  “ from  the  first  day  of 
April  now  next,”  for  nine  years, 
“from  thence  next  ensuing,”  at 
a yearly  rent,  payable  “in  ad- 
vance, that  is  to  say,  on  the  1st 
of  April,  1862,  and  on  the  1st 
of  April  in  each  year  during  the 
term the  conclusion  being, 
that  the  parties  had  thereunto 
set  their  hands  and  seals,  “ the 
day  and  year  first  above  written.” 
In  an  action  against  the  sheriff 
for  taking  W.’s  goods  in  August, 
1862,  without  satisfying  a year’s 
rent  alleged  to  be  then  due: 
Held,  that  the  lease  took  effect 
from  the  delivery,  on  the  21st 
of  July,  1862,  not  the  date:  that 
the  term  began  on  the  1st  of 
April, 1863  : that  the  first  year’s 
rent  payable  “ in  advance,”  was 
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not  due  until  that  day,  the  words, 
“that  is  to  say,  on  the  1st  of 
April,  1862,”  being  merely  falsa 
demonstratio ; and  that  the  plain- 
tiff therefore  was  properly  non- 
suited. Bell  v.  McKindsey,  162. 

Goods  exempted  from  distress.] 
— see  Distress. 

By  mortgagor.  ] — see  Mort- 
gage, 1. 

Liability  of  lessor  for  acts  of 
lessee  in  overflowing  land.] — see 
Water. 

See  Covenant.— Pleadings  8, — 
Estoppel  2. — Landlord  and 
Tenant. — Set  off  — Use  and 
Occupation. 


LEAVE  TO  APPEAL. 

Delay  in  moving  for.]  — see  Ap- 
peal, 1. 

LIBERUM  TENEMENTUM. 

See  Trespass. 

LIMITATIONS  (STATUTE  OF). 

Acknowledgment.]  — In  an  ac- 
tion on  the  common  counts,  the 
plaintiff  relied  upon  two  letters 
written  to  him  by  defendants,  as 
an  answer  to  the  Statute  of  Lim- 
itations pleaded.  The  first  con- 
tained this  sentence  : — “ Since 
getting  your  letter  I have  been 
contriving  a measure  by  which 
I hope  to  realise  enough  to  make 
a settlement  with  you  by  next 
October,  but  before  then  I can 
do  nothing,  as  it  is  quite  enough 
for  me  to  realize  a living  up  here 
at  present;  and  it  is  a fearful 
sacrifice  that  I am  entering  into 
the  scheme  to  pay  you,  no  less 
than  giving  up  my  practice  and 
all  my  little  effects  to  a medical 


man,  who  is  to  give  me  what 
will  materially  aid  in  carrying 
out  my  project,”  &c. 

The  second  letter,  written  six- 
teen months  afterwards,  offered 
an  acre  of  land,  if  defendant 
would  take  it,  free  of  incum- 
brances, and  certain  goods,  add- 
ing, “ I am  as  anxious  as  you 
are  to  have  a final  settlement. 
If  this  should  meet  your  appro- 
bation I will  go  up  to  George- 
town and  give  you  a deed  of  it. 
Let  me  hear  from  you  soon.” 

Held  (affirming  the  rule  in 
Smith  v.  Thorne,  18  Q.B.  148, 
that  the  acknowledgment  must 
support  a promise  to  pay  on  re- 
quest, either  by  shewing  on  the 
face  of  it  an  unconditional  pro- 
mise, or,  if  conditional,  by  prov- 
ing the  condition  performed) ; 
that  the  first  letter  showed  only 
a promise  dependent  on  effecting 
the  scheme  set  forth,  and  that 
the  second  was  clearly  insuffi- 
cient. Young  v.  Moore,  151. 

Evidence  of  title  to  land  by  pos- 
session.] — see  Possession. 

See  Dower,  6,  8i 

LIMITS. 

See  Bail. 

MAGISTRATES. 

Illegal  commitment — Trespass 
— G.  S.  U.  C.,  ch.  126. — The  plain- 
tiff was  arrested  upon  a warrant 
issued  by  defendant, a magistrate, 
and  brought  before  him.  De- 
fendant examined  the  plaintiff, 
but  took  no  evidence,  said  he 
could  not  bail,  and  committed 
the  plaintiff  to  gaol,  on  a war- 
rantreciting that  he  was  charged 
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before  him  on  the  oath  of  W.  H. 
with  stealing.  The  plaintiff  did 
not  ask  to  be  heard  or  to  give 
evidence.  Held,  that  defendant 
was  liable  in  trespass,  for,  as- 
suming that  the  plaintiff  was 
properly  brought  before  him,  yet 
the  commitment  without  appear- 
ance of  the  prosecutor,  or  exam- 
ination of  any  witness,  or  of  the 
plaintiff  according  to  the  statute, 
or  any  legal  confession,  was  an 
act  either  wholly  without  or  in 
excess  of  jurisdiction,  and  there- 
fore within  the  second  clause  of 
Consol.  Stat.  U.C.,  ch.  126.  That 
section  is  to  be  confined  to  cases 
in  which  the  act  by  which  the  plain- 
tiff is  injured  is  an  act  in  excess 
of  jurisdiction  ; but  the  magis- 
trate’s protection  depends  not  on 
jurisdiction  over  the  subject  mat- 
ter, but  over  the  individual  ar- 
rested. Connors  v.  Darling,  541. 

Entitled  to  notice  of  application 
for  certiorari .]  — see  Certiorari. 

MANDAMUS. 

To  county  court  judge  to  certify 
papers  for  appeal.]  — see  Appeal, 

5. 

To  municipal  corporations  to 
provide  money  for  school  trustees .] 
—see  Common  Schools,  1,  8. 

See  Quarter  Sessions. 

MARINE  INSURANCE. 

See  Insurance. 

MARKETS. 

See  Municipal  Corporations,  3. 

MARRIED  WOMAN. 

Execution  by  deed  within  2 Vic., 
ch.  6,  sec.  8.]  — see  Dower,  8. 


MASTER  AND  SERVANT. 

Agreement  — Construction — 
— Leaving  employment .]  — The 
declaration  alleged  that  defend- 
ants, being  associated  as  a gas 
company,  agreed  to  employ  the 
plaintiff  as  their  manager  at  a 
monthly  salary,  and  if  anything 
should  occur  to  prevent  the  com- 
pletion of  their  project,  to  pay 
him  a year’s  salary  from  that 
time  ; but  should  they  close  their 
operations  by  sale  of  their  char- 
tered rights,  then  it  should  be 
in  his  option  to  divide  equally 
with  them  the  profits.  The 
plaintiff  then  averred  that  he  en- 
tered into  their  service,  received 
his  salary  for  nine  months  and 
a-half,  and  was  willing  to  re- 
main : that  defendants  had  dis- 
continued, and  sold  their  char- 
tered rights,  and  that  thereupon 
a year’s  salary  became  due  to 
him.  Defendants  (among  other 
pleas)  pleaded  that  long  before 
such  sale  the  plaintiff  voluntar- 
ily left  their  service,  and  was  not 
then  nor  thereafter  in  their  em- 
ployment. The  jury  having 
found  in  their  favor  on  this  plea: 
Held,  on  motion  for  judgment 
non  obstante,  that  defendants 
must  succeed,  for  the  plaintiff 
was  not  entitled  to  the  year’s 
salary  except  in  the  event  of  los- 
ing his  employment  by  the  dis- 
continuance of  their  operations, 
it  being  intended  as  a compen- 
sation for  such  loss  by  their  act, 
not  by  his  own.  Watson  v.  Mil- 
ler et  al.y  217. 

See  Seduction,  2,  8,  4. 
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MEASURE  OF  DAMAGES. 

See  Covenants  for  Title. — 
Damage  s . — De  tinue  . 


MEDICAL  PROFESSION. 

Partnership .]  — The  plaintiff, 
S.,  and  W. — S.  being  a licensed 
medical  practitioner,  and  W.  an 
apothecary — purchased  the  good 
will  of  the  defendant’s  practice 
as  a medical  man  at  L,  defendant 
agreeing  not  to  practise  within 
eight  miles  of  that  place.  In  an 
action  on  this  agreement,  Held, 
that  there  was  nothing  illegal  in 
the  plaintiffs  entering  into  part- 
nership : that  no  intention  could 
be  inferred  that  W.  should  prac- 
tice physic  contrary  to  the  sta- 
tute; and  that  the  fact  of  his 
not  being  licensed  could  there- 
fore form  no  defence.  Swan 
and  Walker  v.  Scott,  484. 


MEMORANDA. 

Appointment  of  Judges — The 
Honorable  Joseph  Curran  Morri- 
son, and  the  Honorable  Adam 
Wilson. 

Appointment  of  Attorney -Gen- 
eral, and  of  Solicitor-General,  207, 
875. 

Barristers  called,  65,  207,  875, 
524. 


MILLS. 

Liability  of  lessor  of,  for  injury 
caused  by  his  lessee  in  overflowing 
plaintiff's  land.]  see  Water. 

MISTAKE. 

Alleged  in  answer  to  plea  of  Re- 
lease j — see  Equitable  Plead- 
ings, 2. 


As  to  position  of  property  in 
lease,  set  up  as  a defence  to  action 
for  rent.]  — see  Equitable  Plead- 
ings, 8. 

In  receipts  given  by  R.  W.  Co. 
for  grain — Liability  of  Co.]  — see 
Estoppel,  1. 

Crown  cannot  be  prejudiced  by 
mistake  of  its  officer .]  — see  Taxes, 

7. 


MONEY  HAD  AND  RE- 
CEIVED. 

See  Garnishment  — Money 
Paid. — Taxes,  7. 


MONEY  PAID. 

Want  of  privity — Failure  of 
title.]  — S.  having  mortgaged  cer- 
tain land  to  F.  agreed  to  sell  it 
to  the  plaintiff,  and  went  to  the 
office  of  defendant,  who  acted  as 
agent  for  F.,  where  S.  executed 
a bond  to  convey  to  the  plaintiff 
on  payment  of  £200  down  and 
the  balance  by  instalments,  and 
at  the  request  of  S.  the  plaintiff 
paid  this  £200  to  defendant  for 
E,  on  account  of  the  iqortgage. 
Afterwards,  at  their  joint  re- 
quest, defendant  returned  £50  to 
the  plaintiff,  and  S.  having  re- 
leased to  F.  his  equity  of  re- 
demption, the  plaintiff  sued  de- 
fendant to  recover  the  £150 
remaining,  as  money  paid  to  his 
use.  Some  evidence  was  given 
at  the  trial  to  shew  that  the  title 
was  defective.  Held,  that  the 
plaintiff  clearly  could  not  recov- 
er, for  the  money  was  not  paid 
to  defendant  on  any  contract  be- 
tween him  and  the  plaintiff,  but 
was  a payment  by  S.  of  his  debt 
due  to  F.  Semble  that  the  evi- 
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dence  set  out  below  was  not  suf- 
ficient to  shew  a failure  of  title, 
but  that  if  it  had  been,  F.,  under 
the  circumstances,  could  at 
most  have  been  liable  only, 
on  receiving  payment  of  his 
mortgage,  to  convey  to  the 
plaintiff  such  title  as  he  had 
derived  from  S.  Branigan  v. 
Cartwright , 264. 


MORTGAGE. 

1.  Lease  by  Mortgagor — Eject- 
ment— Month's  notice .]  —In  April, 

1861,  R.  mortgaged  the  land  in 
question  to  defendant  for  $1000, 
payable  on  the  28rd  of  April, 
1863,  with  interest  in  the  mean- 
time half-yearly,  covenanting 
that  after  default  defendant 
might  enter  : that  if  he  should 
make  default  and  defendant 
should  after  expiration  of  the 
time  for  payment  have  given 
written  notice  demanding  pay- 
ment, and  a calendar  month 
should  have  elapsed  without  pay- 
ment, defendant  might  enter  and 
lease  or  sell ; and  defendant 
covenanted  that  no  sale  or  lease 
should  be  made,  nor  any  steps 
taken  by  him  to  obtain  posses- 
sion, until  such  notice  should 
have  been  given.  There  was  a 
proviso  that  until  default  after 
such  notice  R.  might  hold  pos- 
session. In  May,  1861,  defend- 
ant assigned  this  mortgage  to 
the  plaintiff.  R.  in  November, 

1862,  being  in  possession,  leased 
to  defendant  for  two  years,  and 
in  December  following  he  con- 
veyed his  equity  of  redemption 
to  the  plaintiff.  Nothing  ap- 
peared to  have  been  paid  on  the 
mortgage.  In  July,  1863,  the 


plaintiff  brought  ejectment.  Held , 
that  the  plaintiff  might  recover 
without  having  given  the  month’s 
notice,  for  having  acquired 
the  land,  and  lost  his  claim  to 
the  debt,  there  was  no  one  on 
whom  a demand  of  payment 
could  be  made.  Konkle  v.  May- 
bee,  274. 

2.  Sale  under  power — Agree- 
ment to  pay  vendor  s costs  if  sale 
set  aside  — Construction .]  — The 
declaration  set  out  that  the 
plaintiff  was  assignee  of  a mort- 
gage made  by  one  A.  to  R.,  con- 
taining a power  of  sale,  under 
which  he  sold  to  defendant  for 
less  than  the  mortgage  money, 
and  defendant  covenanted  that 
“ in  case  any  Chancery  or  other 
law  proceedings  arising  out  of 
said  sale  payable  by  the  plain- 
tiff, he,  the  defendant,  would 
pay  that  sum,”  to  wit,  any  costs 
or  charges  incurred  by  said 
plaintiff  by  reason  of  such  Chan- 
cery or  law  proceedings;  that 
afterwards  R.  filed  a bill,  to 
which  the  plaintiff  and  defend- 
ant were  made  parties,  where- 
upon the  sale  was  set  aside, 
plaintiff  being  ordered  to  pay 
his  own  costs  of  defence,  &c.  : 
and  these  costs  the  plaintiff 
claimed  to  recover. 

Defendant,  in  a plea  on  equit- 
able grounds,  set  out  two  agree- 
ments between  himself  and  de- 
fendant, of  the  same  date,  which 
he  alleged  formed  part  of  one 
transaction  and  constituted  the 
sale.  By  the  first  the  plaintiff 
agreed  to  sell  the  land  to  defend- 
ant for  d£4Q0,  £50  to  be  paid 
down  and  forfeited  on  non-pay- 
ment of  the  balance  within  a 
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month ; a deed  to  be  given  on 
payment  in  full.  By  the  second 
it  was  agreed  that  if  the  plain- 
tiff should  fail  to  make  the  bal- 
ance of  his  mortgage  money 
from  A.  defendant  would  pay  it, 
and  all  costs  to  be  incurred  in 
suing  on  the  covenant,  “ and  in 
case  any  Chancery  or  other  law 
proceedings  arise  out  of  the  sale 
payable  by  E.,”  (the  plaintiff,) 
defendant  covenanted  to  pay 
“ that  sum”  to  the  plaintiff. 
The  plea  then  stated  the  bill 
in  Chancery,  and  the  setting 
aside  the  sale:  that  afterwards 
R.  paid  the  money  and  interest 
to  the  plaintiff,  who  gave  up  to 
him  all  his  interest  in  the  land  ; 
and  that  in  the  Chancery  suit 
each  party  was  ordered  to  pay 
his  own  costs  ; that  the  plaintiff 
never  completed  the  sale  or  gave 
defendant  any  title;  and  that 
the  consideration  for  defendant’s 
covenant  failed,  and  his  agree- 
ment was  done  away  with  by 
the  decree. 

Held,  on  demurrer,  that  the 
plea  showed  no  ground  for  ab- 
solving defendant  from  his  ex- 
press covenant,  which  was  inde- 
pendant of  the  plaintiff’s  cove- 
nant to  give  the  deed,  and  that 
he  was  liable  to  pay  the  plain- 
tiff’s costs  incurred  to  his  own 
solicitor,  not  merely  costs  given 
against  him  in  favour  of  other 
parties.  Evans  v.  Turley,  282. 

Covenant  to  pay  off  mortgage — 
Right  to  recover  costs  of  sale — 
Payment  made  by  defendant  but 
not  credited .]  — see  Damages. 

Power  of  mortgagee’s  executors 
under  C.  S.  U.C.,  ch.  87,  sec.  5.] 
— see  Ejectment,  4. 


See  Equitable  Pleadings.  — 
Frauds  (statute  of.) — Money 
paid. 


MUNICIPAL  CORPORATIONS. 

1.  Unauthorised  contract  — 
“ Ordinary  expenditure  ” — Con- 
sol. Stat . U.  C.  ch.  54,  secs.  222- 
224.]  — The  plaintiff,  in  Decem- 
ber, 1860,  entered  into  a con- 
tract under  seal  with  the  corpor- 
ation of  a city  to  construct  a 
main  drain  and  macadamize  a 
street,  to  be  completed  by  the 
first  of  August,  1861,  at  a cost 
of  $4000.  Having  done  the 
work  he  sued  for  it,  and  the  jury 
found  that  there  was  no  by-law, 
but  that  the  work  was  within 
the  ordinary  expenditure.  Held 
— reversing  the  judgment  of  the 
County  Court,  and  affirming 
Scott  v.  The  Corporation  of  Pet- 
erborough, 19  U.  C.  R.,  469 — 
that  this  was  clearly  a matter 
not  within  the  term  “ ordinary 
expenditure  ” as  used  in  the 
Municipal  Corporations  Act : 
that  the  jury  should  have  been 
so  directed  ; and  that  the  plain- 
tiff could  not  recover.  Held, 
also,  that  the  fact  of  plaintiff 
having  been  allowed  to  go  on 
without  any  intimation  that  no 
by-law  had  been  passed  could 
make  no  difference,  for  it  was 
his  part  to  see  that  defendants 
were  duly  authorised  to  make 
the  contract.  Cross  v.  The  Cor- 
poration of  the  City  of  Ottawa , 
288. 

2.  Liability  of  for  work,  with- 
out corporate  seal  or  by-law.]  - — 
A committee  of  the  corporation 
was  appointed  in  June,  1860, 
with  power,  among  other  things, 
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to  treat  with  and  recommend  to 
the  council  an  engineer  to  make 
the  requisite  surveys,  &c.,  for 
supplying  the  city  with  water, 
and  making  application  to  the 
government  for  a site  for  the 
reservoir.  The  chairman  of  this 
committee  employed  the  plaintiff 
to  make  plans  which  the  com- 
missioner of  public  works  re- 
quired to  see,  and  one  of  the  al- 
dermen being  in  Quebec  wrote  to 
the  plaintiff  to  come  down  and 
assist  in  pressing  their  applica- 
tion for  a site,  which  he  did,  the 
chairman  having  also  told  him 
to  go.  The  report  of  their  pro- 
ceedings there  was  adopted  by 
the  council.  Held,  that  the 
plaintiff  was  entitled  to  recover 
for  his  work,  and  the  journey  to 
Quebec,  though  there  was  no 
contract  under  seal,  and  no  by- 
law relating  to  the  matters  out 
of  which  his  claim  arose.  Dra- 
per, C.  J.,  and  Morrison,  J.,  held 
the  case  to  be  governed  by  Pirn 
v.  The  Municipal  Council  of  On- 
tario, but  for  which  they  would 
have  thought  a by-law  indispen- 
sable, under  the  municipal  act. 
Hagarty,  J.,  thought  the  plain- 
tiff entitled,  without  reference  to 
that  decision,  as  employed  by  a 
duly  appointed  committee, whose 
proceedings  had  been  reported 
and  adopted  by  resolution. 
Perry  v.  The  Corporation  of  Ot- 
tawa, 891. 

8.  Markets — Sale  of  butcher  s 
meat — C.  S.  U.  C.,  ch.  54,  sec. 
294,  sub.-secs.  7,  10.]  — A by-law 
enacting  “ that  no  butcher  or 
other  person  shall  cut  up  or  ex- 
pose for  sale  any  fresh  meat  in 
any  part  of  the  city,  except  in 


the  shops  or  stalls  in  the  public 
markets  or  at  such  places  as  the 
standing  committee  on  public 
markets  may  appoint.”  Held, 
good,  as  being  clearly  within  the 
powers  given  to  the  corporation. 

The  corporation  not  having 
appeared  to  the  rule  to  quash 
such  by-law,  it  was  discharged 
without  costs.  Kelly  and  the 
Corporation  of  the  City  of  Toronto, 
425. 

4.  Road  between  counties — C . 
S.  U.  C ch.  54,  sec.  827 — Un- 
opened allowance  — Ineffectual 
award.]  — Qucere , whether  an  al- 
lowance for  road  lying  between 
two  counties,  but  not  opened,  is 
within  sec.  327  of  Consol.  Stat. 
U.C.,  ch.  54.  The  point  was 
not  decided,  for  the  award  made, 
as  to  the  duties  and  liabilities  of 
each  county  with  regard  to  open- 
ing and  making  such  road,  di- 
rected only  that  it  should  be 
completed  by  the  two  corpora- 
tions by  a certain  day,  with  all 
necessary  bridges  and  culverts, 
and  that  each  county  should  ex- 
pend a specified  sum  ; and  as- 
suming the  act  to  apply,  the 
court  set  aside  such  award  as  in- 
sufficient. In  the  matter  of  ar- 
bitration beticeen  the  Corporation 
of  the  County  of  Waterloo  and  the 
Corporation  of  the  County  of 
Brant,  537. 

5.  By-law — Delay  in  moving 
against.]  — The  court,  because  of 
the  long  delay  in  moving,  re- 
fused a rule  nisi  to  quash  a by- 
law passed  eighteen  months  be- 
fore, for  licensing  and  regulating 
houses  of  public  entertainment, 
the  objection  being  that  it  was 
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not  before  the  final  passing  ap- 
proved by  the  electors. — In  the 
matter  of  A lanson  C.  Sheley  and 
the  Corporation  of  the  Town  of 
Windsor,  569. 

Duty  of  to  provide  funds  for 
School  Trustees.'] — see  Common 
Schools,  1,  3. 

See  Taxes,  2,  5,  6. 

MURDER. 

New  trial — Circumstantial  evi- 
dence.] — see  Criminal  Law,  4. 

NEW  ASSIGNMENT. 

See  Contract  1. — Execution, 
2. — Railways  and  R.  W.  Cos.,  2. 

NEW  TRIAL. 

1.  Appeal — New  trial  granted.] 
— The  declaration  contained  two 
counts:  1,  trover  for  goods,  and 
2,  for  an  injury  to  the  plaintiff’s 
reversionary  interest  in  them. 
The  jury  in  the  court  below  were 
directed  that  there  was  no  evi- 
dence to  sustain  the  first  count, 
and  no  substantial  damage  shewn 
on  the  second,  but  they  found  a 
general  verdict  for  the  plaintiff, 
and  $100.  Held,  that  as  defend- 
ant had  on  account  of  the  ruling 
refrained  from  giving  evidence 
on  the  first  count,  a new  trial 
should  be  granted ; and  the  judg- 
ment refusing  it  was  reversed. 
McMurray  v.  Ryan,  19. 

2.  Nonsuit  Practice.] — Where 
the  plaintiff  took  a nonsuit  in 
deference  to  the  judge’s  opinion, 
expressed  not  in  favor  of  a non- 
suit, but  of  defendant  upon  the 
evidence,  and  the  court  thought 


that  a verdict  for  defendant  if 
found  would  have  been  sustained, 
they  refused  to  interfere.  Wood 
v.  Bowden,  466. 

3.  Delay  in  taking  out  rule  nisi 
— Practice.]—  A rule  nisi  for  a 
new  trial  having  been  applied 
for  in  Michaelmas  Term,  was 
granted  after  time  taken  to  con- 
sider. The  clerk’ shook,  however 
contained  no  entry  of  its  having 
been  granted,  and  the  attorney 
not  being  aware  of  it,  but  having 
made  no  inquiry  of  the  court  or 
any  of  the  judges,  did  not  take 
out  the  rule  until  Easter  Term 
following.  Held,  that  the  omis- 
sion of  the  clerk  did  not  relieve 
the  attorney  from  the  duty  of  ap- 
plying to  the  court ; and  as  the 
rule  had  thus  been  allowed  to 
lapse,  the  court  refused  to  re- 
open it.  Mulholland  v.  The 
Corporation  of  the  County  of 
Grey,  517. 

4.  Note  made  in  1850,  for  ser- 
vices rendered  by  payee  to  his 
father  in  1816 — Verdict  for  de- 
fendant— New  trial  refused.]  — 
The  plaintiff  sued  his  father’s  ex- 
ecutor on  a promissory  note 
made  to  him  in  1850,  by  his  fa- 
ther, payable  seven  years  after 
date.  According  to  his  own  ac- 
count, the  consideration  for  this 
note  was  work  done  by  him  for 
his  father  from  the  time  he  came 
of  age,  in  1816,  for  two  years, 
under  an  agreement,  but  the  note 
was  handed  by  the  testator  to 
plaintiff’s  brother  for  him,  and 
the  plaintiff  first  became  aware 
of  its  existence  in  1858.  The 
father  died  in  1856,  and  the 
plaintiff  took  his  share  of  the 
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personal  property,  without  say- 
ing anything  of  this  claim,  which 
was  not  referred  to  in  the  fa- 
ther’s will,  made  in  1847,  though 
the  plaintiff  was  mentioned  in  it. 
He  had  never  asked  for  payment 
for  his  services,  and  other  sons 
had  worked  for  the  father  after 
they  came  of  age  without  charge. 
The  jury  having  found  for  de- 
fendant, the  court,  under  the 
very  singular  circumstances  of 
the  case,  refused  to  interfere,  al- 
though the  making  of  the  note, 
and  the  consideration  for  it  as 
stated  by  the  testator  when  he 
made  it,  were  clearly  proved. 
Wismerv.  Wismer,  519. 

Granted  as  for  surprise , on 
breach  of  professional  confidence 
bg  solicitor  as  witness.]  — see  At- 
torney. 

Refused  upon  the  grounds  that 
plaintiff  was  entitled  to  succeed 
upon  a count  abandoned.]  — see 
Contract  8. 

In  criminal  cases.]  — see  Crim- 
inal Law,  8,  4. 

Objection  not  taken  at  the  trial 
disallowed.]  — see  Ejectment,  3. 

Refused  for  excessive  damages.] 
see  Water. 

See  Sale  of  Goods.  4. — Seduc- 
tion, 1. — Survey,  2. 


NONSUIT. 

See  Criminal  Law,  2. — New 
Trial,  2. 

NOTICE. 

Necessary  to  convicting  magis- 
trate of  application  for  writ  of  cer- 
tiorari.] — See  Certiorari. 


Of  proceedings  in  foreign  court.] 
— see  Foreign  Law. 

Of  application  for  injunction 
held  insufficient.]  ■ — see  Injunc- 
tion. 

Ejectment  by  assignee  of  mort- 
gage— Necessity  for  month's  no- 
tice.] — see  Mortgage. 


NOTICE  OF  ACTION. 

Under  Division  Courts  Act.]  — 
Semble,  that  notice  of  action  to 
a division  court  clerk  is  sufficient 
if  it  complies  with  C.S.U.C.,  ch. 
19,  secs.  193,  194,  though  it  may 
not  contain  all  that  is  required 
by  ch.  126,  for  the  latter  act  does 
not  overrule  the  former,  but  they 
establish  rules  for  distinct  cases. 
McPhatter  et  al.  v.  Leslie  et  al.t 
573. 

See  Dower,  2. 

NOTICE  OF  TITLE. 

See  Ejectment,  2 

ONUS  PEOBANDI. 

See  Appeal,  7. 

“ ORDINARY  EXPENDI- 
TURE.” 

As  used  in  Municipal  Corpo- 
rations Act.]  — see  Municipal  Cor- 
porations, 1. 


OVERFLOWING  LAND. 

See  Water. 

PARTNERS  AND  PARTNER- 
SHIP. 

Deed  by  one  partner  in  name  of 
the  firm — Effect  of.]  — See  Con- 
tract, 3. 
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See  Medical  Profession. -Gar- 
nishment. 


PAYMENT. 

After  action  brought  on  bond — 
Effect  of — see  Bond,  1,  2. 

Under  garnishee  order  after- 
wards rescinded — Right  to  recover 
back.]  — see  Garnishment. 

Payment  of  taxes  on  land  held 
by  the  Crown — Right  to  recover 
back.]  — see  Taxes,  7. 


PAYMENT  INTO  COUBT. 

Effect  of,  as  admitting  cause  of 
action . ] — see  Railways  and  R.  W. 
Cos.,  2. 

PLACE. 

Statement  of  in  conviction.'] — 
see  Conviction. 

PLEADING. 

See  Bills  of  Exchange  and 
Promissory  Notes,  1,  3. — Con- 
tract, 1, — Dower,  2. — Elec- 
tions.— Equitable  Pleadings. 
— Insurance. — Landlord  and 
Tenant.  — Mortgage,  2.  — 
Railways  and  Railway  Com- 
panies, 2. — Seduction,  2,  8. 
4. — Trespass. 


PENALTY. 

Right  to  recover  beyond , on  a 
bond.] — see  Bond,  2. 


POSSESSION. 

Proof  of  title  by.]  — Held,  that 
the  evidence,  in  this  case,  was 
insufficient  to  establish  satisfac- 


torily a title  in  defendants  by 
possession  ; and  that  there  was 
less  if  any  proof  that  the  grantee, 
or  some  one  claiming  under  him, 
was  aware  of  such  possession. 
The  jury  having  found  in  their 
favor,  a new  trial  was  therefore 
granted,  with  costs  to  abide  the 
event.  Young  et  al.  v.  Elliott 
et  al.,  420. 

See  Dower,  1,  2,  3. 


POWER  OF  ATTORNEY. 

To  release  dower ■ — Construc- 
tion.]—see  Dower,  4. 


PRACTICE. 

Appeal  from  Quarter  Sessions.] 
— §ee  Criminal  Law,  6. 

In  appeal  from  Superior  Courts, 
Quarter  Sessions,  and  County 
Court.]  — see  Appeal. 

Revision  of  taxation.]  — see 
Costs,  1. 

In  case  of  difference  of  opinion 
between  the  two  courts.]  — see 
Ejectment,  2. 

In  examination  and  commit- 
ment of  defendants , under  C.  S. 
U.  G.,  ch.  24.] — see  Examination 
of  Defendants. — Imprisonment. 

Insertion  of  unnecessary  mat- 
ter in  special  case  — Remarks 
upon.]  — see  Execution,  4. 

See  Arbitration  and  Award. — 
Dower,  1,  2. — Certiorari. — 
Criminal  Law,  6. — Garnish- 
ment. — Injunction.  — New 
Trial. —Quarter  Sessions. 
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PRINCIPAL  AND  AGENT. 

Evidence  of  agency.]  — In  an 
action  for  demurrage,  the  ship- 
ping bill  of  certain  staves,  forming 
the  contract  on  which  the  plain- 
tiff relied,  was  signed  “E.W. 
Atkinson,  Agent;”  and  the  only 
evidence  to  prove  his  agency  was 
that  of  a witness  who  swore  that 
he  (Atkinson)  had  been  the 
generally  reputed  agent  of  the 
defendant  in  the  stave  business 
at  the  port  of  shipment  for  several 
years,  and  once  collected  money 
from  the  witness  for  defendant, 
but  neither  this  nor  any  other 
act  of  agency  was  shewn  to  have 
come  to  defendant’s  knowledge. 
Held , not  sufficient  to  go  to  the 
jury,  and  that  the  plaintiff  was 
properly  nonsuited.  Myles  v. 
Thompson , 558. 

Unauthorized  transfer  of  over- 
due note  by  agent.]  — see  Bills  of 
Exchange  and  Peomissoey  Notes, 
2. 

Proof  of  agency.]  — see  Evi- 
dence, 5. 

Sale  of  wheat  by  commission 
merchant — Action  for  excess  of 
advances  above  proceeds — Evi- 
dence of  sales  and  expenses.]  — see 

Evidence,  1. 

See  Money  Paid. — Railways 
and  R.W.  Cos.,  8. 


PRINCIPAL  AND  SURETY. 

Insu ran ce.]  —Defendant  as 
surety  entered  into  a bond 
that  his  principal  should  in- 
sure and  keep  insured  certain 
buildings  on  land  mortgaged  by 
him  to  the  plaintiff.  Afterwards 
the  position  of  the  buildings  was 
altered  by  the  plaintiff’s  assig- 


nee, who  had  taken  possession  of 
the  property,  the  outbuildings 
being  'brought  nearer  to  the 
house,  and  the  risk  thereby  in- 
creased. Held , that  the  defend- 
ant was  thereby  discharged. 
Grieve  v.  Smith , 23. 

Power  of  surety  to  surrender 
principal  on  bond  to  the  limits .] 
— see  Bail. 

Plea  by  sureties  of  abandonment 
and  substituted  agreement.]  — see 
Conteact,  1. 

See  Division  Couet,  2. — Equi- 
table Pleadings,  1. 


PRIVILEGED  COMMUNICA- 
TION. 

Duty  of  Solicitor  as  witness 
when  questioned  as  to  client's  in- 
terests.]— - see  Attoeney. 

PRIVITY  OF  CONTRACT. 
See  Money  Paid. 

PROHIBITION. 

To  Quarter  Sessions  from  pro- 
ceeding with  appeal  from  convic- 
tion.] — See  Appeal. 

After  prohibition  granted,  man- 
damus refused  to  clerk  of  the  peace 
to  certify  non-payment  of  costs.] 
— see  Quaetee  Sessions. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Peo- 
missoey  Notes. 

QUARTER  SESSIONS. 

Prohibition .] — The  court  hav- 
ing granted  a prohibition  against 
proceeding  further  with  an  ap- 
peal from  a conviction,  refused  a 
mandamus  to  the  clerk  of  the 
VOL.  xxiii. — D 
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peace  to  certify  the  non-payment 
of  costs,  under  C.S.C.,  ch.  103, 
sec.  67. 

Semble , that  the  chairman  of 
the  Quarter  Sessions  cannot 
make  any  order  of  the  court  ex- 
cept during  the  sessions,  either 
regular  or  adjourned.  In  re 
Coleman , Clerk  of  the  Peace  for 
the  County  of  Hastings,  615. 

Appeal  to — Proof  of  right  to 
appeal .]  — see  Appeal,  7. 

Appeal  from.]  — see  Criminal 
Law,  6. 

QUIET  ENJOYMENT. 

See  Cotenants  for  title. 

BAIL  WAYS  AND  RAILWAY 
COMPANIES. 

1.  Land  injuriously  affected — 
Right  to  compensation — Consol. 
Stat.  C.,  ch.  66,  19  Vic.,  ch.  21.] 
W.  owned  land  upon  the  navigable 
river  Maitland,  extending  to 
high  water  mark.  The  Buffalo 
and  Lake  Huron  Railway  Com- 
pany constructed  their  road  upon 
cribs  in  the  water,  three  or  four 
feet  above  the  level  of  the  water, 
not  touching  his  land,  but  run- 
ning along  the  whole  front  of  it, 
and  connected  with  the  bank 
above  and  below,  thus  shutting 
him  out  from  all  access  to  the 
river  except  across  the  railway. 
Held,  that  his  land  was  “ injuri- 
ously affected,”  so  as  to  entitle 
him  to  compensation  under  <(The 
Railway  Act,”  sec.  5.  Defend- 
ants, under  their  act  of  incorpo- 
ration, 19  Vic.,  ch.  21,  and  as 
assignees  of  the  Canada  Com- 
pany, claimed  a right  to  erect 
any  works  for  improving  the 


navigation,  and  to  be  the  owners 
of  the  bed  of  the  stream;  but 
Held,  that  the  powers  given  for 
that  purpose  were  distinct  from 
those  granted  for  the  purposes 
of  their  railway ; and  that  ad- 
mitting the  ownership,  it  was 
still  subject  to  the  public  right, 
which  they  had  infringed  so  as  to 
cause  a particular  injury  to  the 
prosecutor.  The  Queen  v.  The 
Buffalo  and  Lake  Huron  Railway 
Company,  208. 

2.  Cattle  at  large  on  the  high - 
iv ay — Consol.  Stat.  U.C.,  ch.  66, 
secs.  147,  149 — Pleading.]  — The 
declaration  alleged  that  defend- 
ants’ railway  crossed  a highway 
on  the  level:  that  it  was  their 
duty  to  keep  up  sufficient  gates 
at  the  point  of  intersection,  so  as 
to  prevent  horses  from  getting 
on  their  road,  etc.,  yet  that  they 
so  negligently  managed  their 
train,  that  by  means  of  such  care- 
lessness the  plaintiff’s  horses 
passing  along  the  highway  were 
killed.  Defendants  pleaded  that 
the  horses  were  straying  on  the 
highway  within  half  a mile  of  its 
intersection  with  the  railway,  and 
not  in  charge  of  any  person,  con- 
trary to  the  statute,  and  so 
strayed  directly  from  the  high- 
way on  to  the  railway  at  the 
point  of  intersection.  The  plain- 
tiffs replied,”  not  admitting  that 
the  horses  were  straying,  etc.,  as 
alleged,  “but  taking  issue  on  the 
said  allegation — that  the  defend- 
ants so  carelessly  managed  their 
train  that  thereby,  and  from  no 
other  cause,  the  horses  were 
killed.  Held , on  demurrer,  af- 
firming the  judgment  of  the 
County  Court,  that  the  plaintiffs 
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were  entitled  to  succeed,  for  that 
the  statute  barred  all  remedy 
under  the  circumstances  stated 
in  the  plea,  notwithstanding  de- 
fendants’ negligence.  As  to  the 
form  of  the  replication,  Per  Dra- 
per, C.J.,  it  would  be  bad  either 
as  an  attempt  to  avoid  without 
confessing  the  plea,  or  as  a new 
assignment  of  the  same  cause  of 
action  already  stated  in  the  de- 
claration. McGee  v.  The  Great 
Western  Railway  Company , 298. 

8.  Contract  to  carry — Special 
conditions  — Trover  — Payment 
into  court — Evidence  of  conver- 
sion.] — Plaintiff  sent  some  cat- 
tle from  Beachville  by  defend- 
ants’ railway,  signing  a paper 
which  declared  that  he  under- 
took all  risk  of  loss,  injury  or 
damage,  in  conveyance  and  oth- 
erwise, whether  arising  from  the 
negligence,  default,  or  miscon- 
duct, criminal  or  otherwise,  on 
the  part  of  defendants  and  their 
servants.  He  was  told  by  the 
station-master  that  he  would 
have  to  sign  these  conditions, 
which  he  did  without  taking 
time  to  read  them.  To  an  action 
for  negligence  in  the  carriage  of 
the  cattle,  by  which  five  of  them 
were  killed,  defendants  pleaded 
these  conditions,  which  the  jury 
found  that  the  plaintiff  had 
signed.  Held , that  he  was 

bound  by  them,  though  he  might 
not  have  read  or  understood  the 
paper.  Simons  v.  Great  West- 
ern Bailway  Co.,  2 C.B.N.S.  620, 
distinguished,  as 'being  founded 
on  the  fraud  practised  on  the 
plaintiff  to  induce  him  to  sign. 

There  was  also  a count  in  tro- 
ver for  conversion  of  the  five  cat- 


tle, as  to  which  the  defendants 
paid  into  court  $52,  being  the 
price  for  which  they  were  sold 
by  defendants’  station  master 
after  they  had  been  killed.  Held , 
that  such  payment  admitted  only 
a cause  of  action,  not  the  partic- 
ular cause  sued  for;  and  the  evi- 
dence proved  no  conversion  by 
defendants,  the  sale  not  being 
the  ordinary  duty  of  a station- 
master.  O’Rorke  v.  The  Great 
Western  Railway  Company , 427. 

4.  R.  W.  Co. — Carriage  of 
goods — Special  conditions.]  — De- 
fendants, a railway  company,  re- 
ceived certain  plate  glass  to  be 
carried  for  the  plaintiff,  who 
signed  a paper,  partly  written 
and  partly  printed,  requesting 
them  to  receive  it  upon  the  con- 
ditions endorsed,  which  provided 
that  they  would  not  be  responsi- 
ble for  damage  done  to  any 
china,  glass,  etc.,  etc.,  delivered 
to  them  for  carriage ; and  defend- 
ants gave  a receipt  with  the 
same  conditions  upon  it.  Held, 
that  such  delivery  and  accept- 
ance formed  a special  contract, 
which  was  valid  at  common  law 
and  exempted  defendants  from 
injury  to  the  goods,  even  though 
caused  by  gross  negligence. 
Hamilton  v.  The  Grand  Trunk 
Railway  Company , 600. 

Receipts  given  for  flour — Error 
in  quantity — Liability  of  R.  W. 
Co.]  — see  Estoppel,  1. 


BECEIPT. 

For  flour  given  by  R.  W.  Co. — 
Mistake  in  quantity — Liability.] 
— see  Estoppel,  1. 
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RECOGNIZANCE. 

Form  of  an  appeal  from  Quar- 
ter Sessions .] — see  Appeal,  B. 


REDEMPTION. 

Of  land  sold  for  taxes.] — see 
Taxes. 

REFERENCE  TO  JUDGE. 
See  Judgment. 

REGISTERED  JUDGMENT. 

Priority  of  executions  founded 
on.]  — see  Execution,  3. 


RELEASE. 

Of  dower  under  2 Vic.,  ch.  6, 
sec.  8.J — -see  Dower,  8. 

Plea  oj— Equitable  replication , 
that  plaintiff  executed  under  a 
mistake.]  — see  Equitable  Plead- 
ings, 2. — Dower,  4.— Evidence, 
2. 


RENT. 

Goods  exempted  from  distress.] 
— See  Distress. 

Right  of  set-off  against.]  — See 
Set-off. — Use  and  Occupation. 

REVISION  OF  COSTS. 

Unauthorized  revision J — see 
Costs. 


ROADS. 

Whether  an  alloivance  for  road 
lying  betiveen  two  counties , but 
not  opened , is  within  secs.  $27, 
C.S.U.C.,  ch.  54.] — see  Munici- 
pal Corporations,  4. 


RULES  OF  COURT. 

New  trial  list  established , 66. 

Order  to  plead  and  demur , or 
to  plead  several  matters , must  be 
annexed  to  nisi  prius  record  or 
demurrer  book , 68. 


RULES  AND  ORDERS. 
Delay  in  taking  out  rule  nisi  for 
new  trial — Effect  of]  — see  New 
Trial,  B. 


SALARY. 

See  Master  and  Servant. 


SALE  OF  GOODS. 

1.  Statute  of  Frauds — Accept- 
ance and  receipt.] — Defendants, 
wholesale  merchants,  in  Decem- 
ber verbally  ordered  certain  cloth 
goods  from  the  plaintiff,  a manu- 
facturer, by  sample,  at  a stipu- 
lated price  per  yard,  to  be 
delivered  by  the  1st  of  April 
next.  Three  cases  were  received 
by  defendants  at  different  times, 
before  the  10th  of  March,  and 
on  that  day  they  wrote  to  the 
plaintiff  that  they  would  not 
keep  them  except  at  a less  price, 
because  he  had  disregarded  an 
alleged  condition  of  the  bargain, 
not  to  sell  to  retail  merchants. 
The  plaintiff  in  reply  denied  this 
condition,  and  refused  to  lower 
the  price  ; and  on  the  12th  de- 
fendants again  wrote,  that  the 
goods  were  in  their  hands  sub- 
ject to  the  plaintiff’s  order.  On 
the  26th,  having  received  the  last 
case,  defendants  wrote  declining 
to  take  it  in  stock,  “ for  other 
reasons  as  well  as  those  already 
mentioned,”  and  stating  that  the 
goods  were  stored  at  the  plain- 


DIGEST  OF  CASES. 


697 


tiff’s  risk.  Defendants  sold  part 
of  the  first  two  cases,  whether 
before  or  after  the  26th  of  March 
was  not  clear,  and  soon  after,  as 
they  alleged,  discovered  defects 
in  quality,  and  did  not  open  the 
other  cases  till  the  end  of  Octo- 
ber, about  ten  days  before  the 
trial.  The  objections  as  to  sell- 
ing to  retail  dealers,  and  as  to 
quality,  having  been  left  to  the 
jury,  they  found  for  the  plaintiff. 
Held , that  there  was  an  accept- 
ance and  receipt  of  the  goods  by 
defendants,  within  the  Statute  of 
Frauds.  Robinson  v.  Gordon  and 
McKay , 148. 

2.  Evidence  of  sale  to  defend- 
ants.] — Taking  the  facts  most 
favorably  for  the  plaintiff,  it  ap- 
peared that  Me  A.,  being  author- 
ised by  defendants,  purchased 
the  goods  in  question  for  them, 
together  with  certain  lands,  from 
the  plaintiff,  agreeing  to  give 
land  in  payment,  and  that  the 
goods  about  sixteen  months  after 
were  in  possession  of  one  of  the 
defendants,  on  a portion  of  the 
land  which  had  been  conveyed 
by  the  plaintiff  to  this  defendant 
alone.  Held , that  the  plaintiff 
could  not  recover,  for  if  McA. 
was  authorised,  the  contract  was 
to  pay  in  land  ; and  if  not,  the 
fact  of  the  goods  being  found 
with  one  defendant  could  not 
prove  a joint  liability.  The  bill 
or  invoice  of  the  goods,  signed  by 
the  plaintiff,  was  made  out,  stat- 
ing the  sale  to  be  to  McA.  Sernble, 
however,  that  this  would  not 
have  been  a conclusive  objection, 
if  the  sale  were  shewn  to  have 
been  really  made  to  defendants. 
Thayer  v.  Street  et  al.,  189. 


8.  Sale  of  oil — Contract  to  de- 
liver “ rock  oil  ” — Warranty  — 
Evidence.]  — Defendants,  carry- 
ing on  business  at  Woodstock, 
and  having  a large  quantity  of 
crude  oil  at  a refining  establish- 
ment there,  contracted  to  sell  to 
the  plaintiffs,  who  lived  at  Ham- 
ilton, six  thousand  gallons  of 
rock  oil,  to  be  delivered  at  Wood- 
stock,  and  m’arked  with  the  brand 
of  the  refining  company.  The 
plaintiffs  sent  the  barrels  to 
Woodstock,  and  defendants  sent 
their  clerk  to  see  them  filled,  the 
plaintiffs  agreeing  to  pay  half  of 
his  expenses.  It  was  proved  that 
rock  oil  meant  oil  so  refined  as 
to  be  fit  for  illuminating  pur- 
poses, and  the  jury  being  directed 
to  say  whether  what  was  de- 
livered was  substantially  that 
article,  found  in  favour  of  the 
plaintiffs.  Held,  that  the  direc- 
tion was  right,  and  that  the 
evidence,  set  out  in  the  case, 
amply  sustained  the  verdict  : 
that  the  maxim  “ caveat  emptor ” 
did  not  apply,  for  that,  as  the 
delivery  was  at  Woodstock,  the 
plaintiffs  living  at  Hamilton 
could  not  be  said  to  have  had  an 
opportunity  of  exercising  their 
own  judgment,  and  defendants’ 
clerk  was  their  agent  only  to  see 
the  oil  barrelled.  Held,  also, 
that  defendants’  account  ren- 
dered to  the  plaintiffs  after  the 
delivery,  for  6,000  gallons  of 
rock  oil,  was  clearly  evidence,  as 
an  admission  by  them  of  what 
it  was  they  professed  to  sell. 
Edgar  et  al.  v.  The  Canadian  Oil 
Company,  838. 

4.  Written  agreement  produced 
— Liability .]  — In  an  action  for 
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74,000  bricks  sold  and  delivered, 
the  plaintiff’s  evidence  went  to 
shew  that  he  sent  the  bricks  to 
the  Town  Hall  in  Yorkville, 
which  was  in  defendants’  pos- 
session, and  that  they  were  used 
there  in  the  erection  of  a stable 
for  defendants,  which  one  E. 
with  others  were  superintending. 
Plaintiff  received  $100  on  ac- 
count from  E.  and  afterwards 
$100  more  from  defendants’ 
office,  but  under  what  circum- 
stances or  from  whom  did  not 
appear.  A written  agreement 
was  produced,  by  which  the 
plaintiff  ageed  to  sell  and  de- 
liver to  E.  at  the  Town  Hall 
yard  90,000  bricks,  to  be  paid 
for  by  the  defendants’  note  en- 
dorsed by  E.,  with  defendants’ 
bonds  as  collateral  security.  A 
verdict  having  been  found  for 
the  plaintiff,  defendants  object- 
ing that  E.  only  was  liable  : 
Held,  that  it  should  have  been 
left  to  the  jury  to  say  whether 
the  bricks  sued  for  were  delivered 
under  the  agreement  with  E.  or 
independent  of  it,  and  it  not 
being  clear  that  the  case  had 
been  so  left,  a new  trial  was 
ordered.  Severn  v.  Toronto  Street 
Railway  Company,  489. 

One  of  several  vendors  not  per- 
mitted to  set  up  that  a sale  made 
by  his  direction  was  void  because 
fraudulent  as  against  their  credi- 
tors, and  to  maintain  trespass  jor 
selling  the  same  goods  as  if  they 
were  his  own.]  — see  Estoppel,  8. 

Sale  of  wheat  by  commission 
merchant  in  England — Action  for 
excess  of  advances  above  proceeds 
—Proof  of  price  realised  and  ex- 
penses.]■ — see  Evidence,  1. 


Under  execution — Unauthorised 
conditions.]  — see  Executions,  5. 

Sale  of  Vessel  under  attachment 
and  judgment  of  foreign  court.] 
— see  Foreign  law. 

See  Contract,  8,  5. 


SALE  OF  LANDS, 

Sale  of  Crown  lands — Cancel- 
lation of  sale — Refusal  by  pur- 
chaser to  pay.] — see  Fraud. 

Under  power  of  sale  in  mort- 
gageJ — see  Mortgage,  2. 

For  taxes.]  — see  Taxes. 

See  Execution,  8,  4. 


SCHOOLS. 

See  Common  schools. 

SCOTCH  BANKBUPT  ACT. 

Plea  under,  as  a defence  to 
promissory  note.] — see  Bills  of 
exchange  and  promissory  notes, 

8. 


SEDUCTION, 

1.  New  trial.] ; — New  trial  re- 
fused, defendant’s  affidavit  not 
denying  intercourse.  Kemarks 
upon  the  action  generally.  Snure 
v.  Gilchrist,  81. 

2.  Pleading.]  — Declaration  by 
husband  and  wife,  for  seducing 
the  daughter  of  the  wife  by  a 
former  marriage,  alleging  her  to 
be  the  servant  of  the  plaintiffs, 
whereby  the  plaintiffs  lost  her 
services.  Held , bad,  for  if  the 
cause  of  action  accrued  before 
the  intermarriage  of  plaintiffs, 
the  girl  was  not  then  the  servant 
of  the  husband,  and  if  after  she 
was  his  servant  alone,  so  that  in 
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either  case  she  could  not  be  the 
plaintiffs’  servant,  as  alleged. 
Smith  and  wife  v.  Crooker , 84. 

8.  Pleading.]  — A declaration 
by  a woman  that  defendant 
seduced  her  daughter  and  ser- 
vant, whereby  she  lost  Her  ser- 
vices : Held,  good,  either  at 
common  law  or  under  the  'sta- 
tute, without  alleging  the  father’s 
death.  Kelly  v.  Bull,  278. 

4.  Action  by  stepfather,  brought 
too  soon — Proof  of  service — C.  S. 
U.G.,  ch.  77,  sec.  B.J  — The  plain- 
tiff sued  for  the  seduction  of  A., 
his  stepdaughter,  whose  mother 
he  had  married.  He  declared 
in  the  common  form  as  master, 
alleging  loss  of  service,  and  sued 
within  six  months  from  the  birth 
of  the  child,  tho'ugh  the  mother 
at  such  birth  was  resident  in 
Upper  Canada.  Held,  that  the 
action  by  the  plaintiff  as  master 
only  was  brought  too  soon,  under 
C.S.U.C.,  ch.  77 ; and  that 
it  could  not  be  treated  as  the 
mother’s  right  of  action  for  which 
he  was  suing,  for  in  that  case 
she  should  have  been  a plaintiff 
and  her  husband  joined  for  con- 
formity ; and  semble,  the  decla- 
ration should  have  been  special. 

When  the  seduction  took  place 
A.  was  living  with  her  mother  at 
the  plaintiff ’s  house,  and  he  was 
working  at  a distance  from  home, 
having  separated  from  his  wife, 
by  whom  he  had  children,  but 
sending  money  to  assist  in  sup- 
porting the  family.  Sernble,  that 
if  the  case  had  depended  on  the 
fact  of  service,  it  might  have 
been  presumed  from  this  evi- 
dence. McIntosh  v.  Ty  hurst, 
565. 


SEPARATE  SCHOOLS. 
Relating  to  colored  people.]  — 
See  Common  Schools,  2. 


SERVANT. 

See  Master  and  Servant. 


SET-OFF. 

Against  rent.]  — Set-off  may  be 
pleaded  to  an  action  for  rent  due 
under  a demise,  though  not  to  an 
avowry  for  rent  in  replevin.  Me - 
Annany  v.  Tickell , 122. 

Right  of  defendant  who  recovers 
on  a plea  of  set-off  to  examine  the 
plaintiff.]  — see  Imprisonment,  1. 

Of  costs,  under  G.L.P.A.,  sec. 
828.]  - — see  Costs,  2. 

See  Estoppel,  2. 


SHERIFF. 

Liability  of  for  admitting  to 
limits  on  defective  bond.]  — see 
Bail,  1. 

See  Evidence,  4. — Execution. 


SHIPS. 

Sale  of  under  attachment  and 
judgment  in  foreign  country.]  — 
see  Foreign  Law. 

Delay  in  unloading  cargo — Lia- 
bility of  owner.]  — see  Contract, 
2. 


SLANDER. 

Slander.]  - — Saying  of  the  plain- 
tiff, a Methodist  preacher,  that 
he  kept  company  with  a prosti- 
tute, and  defendant  could  prove 
it.  Held,  not  actionable,  at  all 
events  without  special  damage. 
Breeze  v.  Sails,  94. 
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SOLICITOR. 

Privileged  communication .]  — 

see  Attorney. 


SPECIAL  CASE. 
Unnecessary  matter  should  he 
omitted  in.]  — see  Executions,  4. 
See  Criminal  Law,  6. 

STAKE-HOLDER. 

See  Horse  Race. 


STATUTES. 

6.  Geo.  IV.,  ch.  7.— see  Taxes,  1. 

2 Vic.  ch.6— see  Dower,  8. 

12  Vic.,  ch.  35,  sec  37.— see  Survey,  2. 

13  & 14  Vic.,  ch.  66. — see  Taxes,  1. 

16  Vic.,  ch.  182.— see  Taxes,  2. 

16  Vic,,  ch.  219, — see  Arbitration  and 
Award. 

19  Vic.,  ch.  2i.— see  Railways  and  Rail- 
way Companies,  1. 

20  Vic.,  ch.  80. — see  Arbitration  and 
Award. 

22  Vic.,  ch.  45. — sse  Building  Society. 

22  Vic.,  ch.  99. — see  Taxes,  2. 

23  Vic.,  ch.  27.^ — see  Elections. 

34  Vic.,  ch.  40. — see  Dower,  2,  6,  8. 

24  Vic.,  ch.  41. — see  Execution,  3. 

27  Vic.,  ch.  14.— see  Appeal,  5. 

C.  L.  P.  A.,  Sched.  A.  No,  59.— see 
Injunction, 

C.  L.  P.  A.,  sec.  214. — see  Evidence,  3. 

C.L.P.A.,  secs.  324,  328,— see  Costs,  2. 

C.  S.  C.,  ch.  66. J — see  Railways  and 
Railway  Companies,  1,  2. 

C.  S.  C.,  ch.  91,  sec.  37. — see  Appeal,  7. 

C.  S.  C.,  ch,  92. — see  Criminal  Law, 
1,  2. 

C.  S.  C.,  ch.  99,] — see  Appeal  7. 

C.  S.  C.,  ch.  103,— see  Appeal,  3. 

C.  S.  U.  C.,  ch.  13,  sec.  25.— see  Ap- 
peal, 1. 

C.  S.  U.  C.,  ch.  19. — see  Division  Court, 
1. — Notice  of  Action. 

C.  S.  U.C.,  ch.  24.— see  Bail. — Exam- 
ination of  Defendant. — Imprisonment. 

C.  S.  U.  C.,  ch.  28] — see  Dower,  7. 

C.  S.  U.  C.,  ch.  45. — -see  Assignment  for 
the  benefit  of  Creditors,  2. 

C.  S.  U.  C.,  ch.  54.] — see  Municipal 
Corporations. 

C.  S,  U.  C.,  ch,  55. — see  Taxes,  4,  6. 

C.  S.  U.  C.,  ch.  64.  — see  Common 
Schools. 


C.  S.  U.  C.,  ch,  77. — see  Seduction. 

C.  S.  C.,  ch.  77. — See  Survey,  1. 

C.  S.  U.  C.,  ch.  87,  sec.  5.— bee  Eject- 
ment, 4. 

C.S.U.C.,  ch.  88,  sec.  1.— see  Dower,  6. 
vey,  3. 

C.  S.  U.  C.,  ch.  114,  sec.  1.—  see  Ap- 
C.  S.  U.  C.,  ch.  93,  sec.  51. — see  Sur- 
peal,  7.  , 

C.  S.  U.  C.,  ch.  1 1 2. — see  Criminal 
Law,  6. 

C.  S.  U.  C.,  ch.  113.— see  Criminal 
Law,  3,  4. 

C.  S.  U.  C,,  ch.  126. — see  Magistrates. 

STATUTE  LABOUR. 

See  Taxes,  2. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  (Statute  of). 

SUBSTITUTION. 
Abandonment  and  substitution 
of  Contract.]- — see  Contract,  1. 


SURETY. 

See  Principal  and  Surety. 


SURVEY. 

1.  Township  of  Cumberland — 
Survey  of.]  ■ — The  township  of 
Cumberland  is  bounded  to  the 
north  by  the  Ottawa,  and  has  a 
range  of  lots  on  the  river,  with 
their  rear  boundaries  irregular, 
corresponding  to  the  course  of 
the  stream  in  front,  the  remain- 
der of  it  being  laid  out  into  con- 
cessions running  north  and 
south,  numbering  from  the  east, 
and  into  lots  running  east  and 
west  numbering  from  the  north. 
The  instructions  for  the  original 
survey  were  to  leave  one  chain 
as  an  allowance  for  road  between 
each  concession,  to  be  double 
posted  at  the  distance  of  50  links 
right  and  left  from  the  centre  of 
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the  road.  The  surveyor  how- 
ever planted  only  a single  row  of 
posts  in  rear  ( i.e .,  at  the  west 
side)  of  each  concession,  and  he 
stated  in  his  evidence  that  the 
west  halves  of  lots  in  the  conces- 
sion were  to  be  measured  from 
these  posts,  and  the  east  halves 
of  lots  in  the  next  concession 
westward  by  beginning  at  the 
distance  of  one  chain  from  each 
post  westerly,  parallel  to  the 
side  line  of  the  township.  No 
line  therefore  was  run  or  posted 
at  the  front  of  the  eighth  conces- 
sion. The  plaintiff  sued  for 
trespass  on  the  west  half  of  lot 
B.,  in  the  eighth  concession,  and 
the  question  was  how  the  course 
and  starting  point  of  his  side 
line  were  to  be  determined.  His 
surveyor  took  the  line  dividing 
Cumberland  from  Bussell,  the 
adjoining  township  to  the  south, 
as  governing  the  course  of  the  side 
line, because, though  the  lots  num- 
bered from  the  north, there  was  no 
continuous  straight  line  at  that 
end  of  the  concession.  He  found 
an  original  monument  on  the 
rear  line  of  the  7th  concession, 
intended  to  mark  the  limit  be- 
tween lots  A.  and  B.  there,  and 
ran  the  side  line  from  a point 
one  chain  west  of  that  monu- 
ment to  the  rear  of  the  8th  con- 
cession, which,  if  correct,  shewed 
that  the  plaintiff  should  recover; 
while  if  the  township  was  to  be 
treated  as  double-fronted,  the 
line  should  have  been  run 
from  the  post  at  the  west  side  of ; 
the  concession,  and  in  that  case  j 
the  defendant  should  succeed. 
It  appeared  that  whole  lots  had 
been  granted  in  several  conces- 


sions, and  the  north  halves 
of  two  lots  and  the  south  half 
of  one,  all  before  1854,  but  that 
many  more  grants  had  been 
made  from  1821  to  1858  for  the 
east  and  west  halves  of  lots  sep- 
erately  described.  Reid,  1.  That 
the  course  of  the  side  line  was 
under  the  facts  proved  correctly 
ascertained,  the  case  being  with- 
in the  proviso  to  sec.  71,  Consol. 
Stats,  C.,  ch.  77,  and  the  prin- 
ciple of  McDonald  v.  McDonald, 
11  C.  P.  874.  2.  That  sec.  85 
could  not  apply,  for  no  line  in 
front  of  the  8th  concession  had 
ever  been  run  or  posted.  As  to 
the  starting  point  for  the  side 
line,  the  precise  case  of  this 
survey  is  unprovided  for  by  the 
act : the  concessions  were  not 
single-fronted,  for  the  lines  had 
been  run  and  posted  in  rear  not 
in  front,  and  very  few  whole  lots 
had  been  granted ; and  they 
were  not  within  the  definition 
of  double-fronted  concessions, 
or  within  sec.  28,  for  only  a sin- 
gle row  of  posts  had  been  plant- 
ed, and  the  grants  had  not  all 
been  by  half  lots ; but  Held, 
looking  at  the  instructions,  the 
evidence  of  the  surveyor,  and 
the  grants  made,  that  the  weight 
of  evidence  was  much  in  favour 
of  treating  the  township  as  one 
with  double  rather  than  single- 
fronted  concessions,  in  which  the 
plaintiffs  side-line  had  not  been 
correctly  determined.  Held,  also, 
that  if  a single-fronted  conces- 
sion, as  the  posts  in  the  rear  of 
the  seventh  were  intended  to 
govern  the  front  angle  of  lots  in 
the  eighth  concession,  the  plain- 
tiff’s line  might  properly  begin 
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as  it  did  by  his  survey.  Holmes 
v.  McKechin , et.  al .,  52. 

2.  Township  of  Cumberland — 
Survey  of — Single  or  double-front- 
ed concessions — Evidence— Second 
new  trial  granted — 12  Vic.,  ch. 
85,  sec.  37.] — See  this  case  re- 
ported on  a previous  motion  for 
a new  trial,  ante  page  52.  The 
jury  having  again  found  for  the 
plaintiff,  the  court  granted  a 
second  new  trial,  holding  that 
upon  the  facts  proved  the  town- 
ship should  clearly  be  treated  as 
one  with  double-fronted  conces- 
sions. Held,  also,  that  as  all 
the  grants  before  the  passing  of 
the  Survey  Act,  12  Yic.,  ch.  35, 
sec.  37,  had  described  the  land 
in  half  lots,  that  feature  of  a 
double-fronted  concession  was 
established  by  the  retrospective 
words  of  the  act;  and  subsequent 
grants,  therefore,  could  not  affect 
the  question.  There  are  several 
townships  with  double-fronted 
concessions,  in  which  the  posts 
have  not  been  planted  on  both 
sides  of  the  allowances  for  roads 
between  the  concessions,  though 
the  statute  makes  that  a part  of 
the  definition  of  such  townships. 
Holmes  v.  McKechin,  321. 

3.  Affidavits  not  admissable  as 
evidence.] — The  question  in  dis- 
pute at  the  trial  being  the  bound- 
ary line  between  11  and  12,  in 
the  5th  con.  of  Saltfleet,  affidavits 
were  offered  in  evidence  as  to 
the  line  between  lots  4 and  5, 
and  14  and  15,  in  the  same  con- 
cession, taken  by  the  surveyor 
employed  by  defendants  to  run 
this  line  in  1860,  and  filed  with 
the  registrar  under  C.S.U.C.,  ch. 
93,  sec.  51.  Held,  that  such 


affidavits  were  properly  rejected. 
Qucere,  as  to  the  effect  of  the 
words  in  that  section,  “ subject 
to  be  produced  thereafter  in  evi- 
dence in  any  court  of  law  or 
equity  within  Upper  Canada.’" 
One  of  these  affidavits  went  to 
shew  that  none  of  the  side  lines 
in  this  concession  had  been  run 
in  the  original  survey,  owing  to 
a large  swamp.  Held,  not  an 
affidavit  within  the  statute,  for 
evidence  “concerning  any  bound- 
ary ” does  not  mean  evidence 
that  no  such  boundary  ever  ex- 
isted ; and  on  this  ground,  also, 
such  affidavit  was  rightly  reject- 
ed. Manary  v.  Dash,  580. 

See  Insurance. 

TAXATION  OF  COSTS. 

See  Costs,  1. 

TAXES. 

1.  Sale  for  taxes  under  6 Geo. 
IV.  ch.  1— Conveyance  after  re- 
peal of  that  act. ] — Certain  land 
was  sold  for  taxes  in  1840,  un- 
der the  6 Geo  IV.,  ch.  7,  but 
owing  to  the  loss  of  the  certifi- 
cate no  deed  was  made  by  the 
sheriff  until  1862.  The  13  & 
14  Yic.,  ch.  66,  which  was  passed 
on  the  10th  of  August,  1850,. 
and  came  into  force  on  the  1st 
of  January,  1851,  repealed  the 
6 Geo.  1Y.  except  so  far  as  might 
affect  any  taxes  which  had  ac- 
crued and  were  due,  or  any  rem- 
edy for  the  enforcement  or  re- 
covery of  the  same.  Held,  that 
this  exception  did  not  continue 
the  power  of  the  sheriff  to  con- 
vey, and  therefore  that  nothing 
passed  by  his  deed.  Bryant , et 
al  v.  Hill,  96. 
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2.  Statute  labour.]  — Held,  that 
under  16  Vic.,  ch,  182,  and  22 
Vic.  ch.  99,  sec.  409,  statute  la- 
bour was  imposed  on  all  persons 
assessed  on  the  assessment-roll 
of  a town,  whether  residents  or 
non-residents,  and  that  in  the 
case  of  the  latter  the  commuta- 
tion was  fixed  by  the  statute  at 
2s  6d.,  no  by-law  being  necessary 
unless  the  municipality  intended 
to  fix  it  at  a higher  or  lower  rate. 
Robinson  v.  The  Corporation  of 
the  town  of  Stratford,  99. 

8.  Sale  for  taxes — Two  lots  im- 
properly assessed  together .]  — Lot 
18  and  the  west  part  of  19,  con- 
taining together  200  acres,  were 
granted  to  B.  in  one  patent,  and 
in  the  same  year  the  east  part  of 
lot  19,  156  acres,  was  granted 
to  one  S.  B.’s  land  being  in  ar- 
rear  for  eight  years  was  returned 
to  the  treasurer  as  18  and  the 
west  part  of  19,  200  acres,  and 
the  sheriff  in  1848  sold  and  con- 
veyed to  the  plaintiff  135  acres 
of  lot  19,  which  would  include 
part  of  the  land  granted  to  S. 
Held,  that  the  sale  was  illegal, 
and  could  not  be  upheld  even  as 
to  that  portion  of  19  granted  to 
B.,  for  lot  18  and  the  west  part 
of  19  should  each  have  been  sep- 
erately  charged,  and  sold  for  its 
own  arrears.  McDonald  v.  Rob- 
illard,  105. 

4.  Sale  for  Taxes — Redemp- 
tion. j — The  land  in  question 
was  sold  in  October,  1860,  for 
the  taxes  of  1855,  6,  7,  and  9, 
under  a warrant  dated  11th 
June,  1860,  the  amount  paid  by 
the  purchaser  being  $31.51.  In 
January,  1861,  the  plaintiff  ap- 
plied to  the  treasurer  to  know 
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the  amount  of  taxes  then  due  on 
the  lot,  and  was  told  $37.48  for 
the  years  of  1855  to  1860,  inclu- 
sive, which  he  paid,  and  took  a 
receipt  as  for  the  taxes  of  those 
years.  The  treasurer,  in  March, 
1861, went  to  the  sheriff’s  office 
and  caused  an  entry  to  be  made 
in  the  book  of  sales  opposite  to 
this  lot,  that  the  taxes  had  been 
paid  within  two  months  after  the 
sale,  that  he  would  pay  the  pur- 
chaser the  redemption  money,, 
and  that  no  deed  was  to  be  given. 
The  sheriff  and  the  treasurer 
afterwards  saw  the  purchaser 
and  told  him  what  had  been  done  ; 
but,  for  some  reason  not  ex- 
plained, the  sheriff  subsequently 
executed  to  him  a deed. 

Held , that  the  land  had  been 
redeemed,  the  plaintiff  having 
substantially  complied  with  the 
provisions  of  Consol.  Stat.  U.C., 
ch.  55,  sec.  148.  Allan  v.  Ham- 
ilton, 109. 

5.  Collector — Neglect  to  com- 
plete his  rolls,  dec.  — Application 
for  mandamus.]  — The  treasurer 
of  a town,  by  authority  of  the 
corporation,  applied  for  manda- 
mus to  the  collector,  command- 
ing him  to  give  an  account  in 
writing  for  each  of  seven  years 
during  which  he  had  held  office, 
of  the  taxes  remaining  due  on 
his  rolls,  and  the  reason  why  he 
could  not  collect  the  same,  by  in- 
serting in  each  case  the  words 
‘ ‘non-resident,  ”or  “no  property  to 
distrain,”  and  to  make  oath 
that  the  sums  were  unpaid. 
The  court  refused  the  writ,  hold- 
ing that  as  there  were  other 
remedies  provided,  under  secs. 
167,  170,  173,  and  177  of  the 
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Assessment  Act,  it  must  at  least 
be  shewn  that  they  could  not  be 
used  or  be  of  any  avail.  In  re 
Patrick  Quin , Collector,  on  the  ap- 
plication of  the  Treasurer , of  the 
Town  of  Dundas,  B08. 

6 . When  in  arrear — G . S.U.C., 
ch.  55,  sec.  16,]  - — Defendant  con- 
veyed land  on  the  13th  of  April, 
1868,  covenanting  against  ar- 
rears of  taxes.  The  property  was 
assessed  in  February,  and  the 
by-law  fixing  the  rate  passed  in 
July.  Held , (reversing  the  judg- 
ment of  the  county  court,)  that 
the  taxes  for  the  year  could  not 
be  considered  as  in  arrear  at  the 
date  of  the  deed,  for  the  amount 
had  not  then  been  ascertained, 
no  rate  having  been  fixed,  and 
they  therefore  could  not  be  paid. 
“Arrears  ” means  something  be- 
hind in  payment ; it  implies  a 
duty  and  a default.  Sec.  16  of 
the  assessment  act  is  intended 
only  to  fix  the  fiscal  year  as  re- 
gards taxes,  and  to  provide  that 
no  matter  when  the  by-law  im- 
posing the  rate  is  passed,  they 
shall  be  considered  as  imposed 
for  the  year ; it  gives  no  retro- 
spective existence  to  the  tax. 
Corbett  v.  Taylor , 454. 

7.  Land  vested  in  the  crown — 
Payment — Right  to  recover  back.] 
— Land  leased  to  a commissariat 
officer  on  behalf  of  her  Majesty 
is  exempt  from  taxation.  Where 
the  premises  were  so  leased  in 
April,  having  been  previously 
assessed  to  the  lessors,  but  the 
roll  had  not  been  returned,  Held, 
that  the  property  was  exempt  as 
against  the  Crown  for  the  taxes 
of  that  year.  Held , also,  that 


the  Crown  could  not  be  preju- 
diced in  its  right  to  recover  back 
such  taxes  by  the  mistake  of  the 
officer  in  charge  in  paying  them. 
The  Principal  Secretary  of  State 
for  War  v.  The  Corporation  of 
the  city  of  London , 476. 

Liability  for  as  between  land- 
lord and  tenant.]  — See  Estoppel, 

2. 


TENANT. 

See  Landlord  and  Tenant. 


TITLE. 

To  land- — Evidence  of.]  — See 
Ejectment,  2,  3,  4. 

To  vessel,  acquired  under  attach- 
ment and  judgment  in  a foreign 
country.]  — See  Foreign  Law. 

See  Will. 


TOLLS. 

See  Injunction. 


TORONTO  ESPLANADE. 

A?-bitration  under  16  Vic.,  ch. 
219,  and  20  Vic.,  ch.  80.]  - — Per 
Hagarty,  J.,  and  Morrison,  J. 
Under  the  acts  relating  to  the 
Toronto  Esplanade,  the  owners 
of  land  taken  by  the  city  have 
no  right  to  claim  the  expense 
incurred  by  them  in  construct- 
ing the  esplanade  as  an  addition 
to  the  value  of  such  land.  Dra- 
per, C.J.,  expressed  no  opinion 
on  this  point.  In  the  matter  of 
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the  arbitration  of  the  City  of 
Toronto  and  John  Leak,  228. 

For  other  points  decided  in 
the  same  case — see  Arbitration 

AND  AWARD. 


TRADE. 

Exemption  from  distress  for 
benefit  of]  — see  Distress. 


TRESPASS. 

Trespass  to  land — Pleading.] 

■ — To  an  action  of  trespass  on 
lot  11,  in  the  5th  concession  of 
Saltfleet,  defendant  pleaded, 
among  other  pleas,  that  the  al- 
leged trespass  was  committed 
on  lot  12,  and  on  defendant’s 
land.  Sernble,  that  the  allega- 
tion of  title  to  lot  12  was  super- 
fluous, unless  equivalant  to  lib- 
erum tenementum : that  the  aver- 
ment that  the  trespass  was  com- 
mitted there  was  in  effect  not 
guilty  ; and  that  if  the  fact  that 
the  trespass  took  place  on  lot  11, 
and  on  the  plaintiff’s  property, 
was  intended  to  he  put  in  issue, 
it  should " have  been  done  in 
another  form.  Manary  v.  Dash , 
580. 

When  maintainable  against  ma- 
gistrates.] — see  Magistrates, 

See  Execution,  2. 


TROVER. 

Evidence.]  —Defendant  signed 
a memorandum,  certifying  that 
he  had  agreed  to  deliver  to  the 


plaintiff  certain  goods  in  his  pos- 
session purchased  by  the  plaintiff 
off  one  L.,  part  of  which  he  was 
to  finish  as  soon  as  possible. 
Held , (reversing  the  judgment 
of  the  county  court,)  that  on 
proof  of  demand  and  refusal  the 
plaintiff  was  entitled  to  recover 
in  trover.  White  v.  Batty , 487. 

Effect  of  recovery  in  trover  or 
trespass  upon  property  in  the 
goods.] — see  Division  Court,  2. 

See  Railways  and  Railway 
Companies,  8. 


VENDOR  AND  VENDEE. 

See  Sale  of  Goods. — Sale  of 
Land. 


USE  AND  OCCUPATION. 

1.  Lease — Death  of  lessor — 
Use  and  occupation.] — H.  leased 
to  defendant  in  1849,  for  ten 
years,  and  died  nine  months 
after  the  expiration  of  the  term, 
leaving  rent  for  two  years  of  it 
unpaid,  and  defendant  still  in 
possession.  Held , that  his  ex- 
ecutor might  recover  for  the  nine 
months’  use  and  occupation,  as 
well  as  the  rent  due  under  the 
lease.  Seymour  v.  Graham,  272. 

2.  Right  of  executors.]  — Ex- 
ecutors may  sue  for  use  and  oc- 
cupation of  testator’s  land  during 
his  life-time,  but  such  action 
will  not  lie  where  the  agreement 
his  been  that  the  tenant  should 
pay  in  produce  not  in  money. 
Wallis  v.  Harr  old,  279. 
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VERDICT. 

Case  left  to  the  judge— Judg- 
ment entered  without  verdict — 
Error.') — see  Judgment. 


VOLUNTARY  ESCAPE. 

When  sheriff  liable  for.)  —see 
Bail. 


VOLUNTARY  SERVICE. 

Liability  of  owner  of  horses  for 
their  keep  supplied  without  his  re- 
quest.) — see  Contract  5. 


WAIVER. 

Of  insufficiency  of  estimate  of 
school  trustees.)  — see  Common 
schools,  8. 

Of  objection  to  jurisdiction , by 
application  to  postpone  hearing.) 
— see  Appeal,  7. 

Of  objection,  by  not  taking  it  at 
triad.] — see  Ejectment,  8. 


WAREHOUSEMAN. 

Receipts  given  by  R.  W.  Co.  for 
flour  in  store — Mistake  in  quan- 
tity— Liability  of  R.  W.  Co.)  — 
see  Estoppel,  1. 


WARRANTY. 

Horses  sold  and  improperly  re- 
lumed as  not  agreeing  with  war- 


ranty — Liability  of  vendee  for 
their  keep.) — see  Contract,  5. 

See  Sale  of  goods,  1,  3. 


WATER. 

Over-flowing  land  — Injury 
caused  by  lessee  — Liability  of 
lessor.)  — Defendant  owning  land 
on  which  were  a mill-dam  and 
two  mills,  leased  each  of  the 
mills  to  a separate  tenant,  who 
by  means  of  the  dam  penned 
back  the  water  upon  the  plain- 
tiff’s land.  Held,  that  for  the 
injury  so  caused  the  defendant 
was  liable.  New  trial  refused  for 
excessive  damages.  Breathour  v. 
Bolster,  317. 


WILL. 

Construction — Estate  in  fee  or 
power  to  sell.] — Testator  appoint- 
ed his  wife  and  two  others, 
“ trustees  of  my  property,  to  be 
held  in  trust  for  the  benefit  of 
my  said  wife  and  children.”  He 
directed  that  they  should  hold 
one  farm  for  the  use  of  his 
daughters,  notwithstanding  they 
might  marry,  and  two  other 
farms  for  any  child  born  after 
his  decease,  devised  his  home- 
stead to  his  eldest  son,  and 
added,  “ I will  and  devise  that 
the,  500  acres  of  wild  land,” 
describing  it,  “ to  be  sold,  and 
the  proceeds  to  be  divided  among 
my  said  sons  and  daughters  in 
equal  proportions,  share  and 
share  alike,  when  the  youngest 
comes  of  age.”  Held,  that  the 
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trustees  took  a fee  in  the  wild 
land,  not  a mere  power  to  sell. 
Young  et  al.  v.  Elliott  et  aL, 
420. 


WITNESS. 


Right  of  plaintiff  to  contradict 
his  own  witness .]  — see  Evidence, 

4. 

Witness  admitting  a contradic- 
tion and  offering  explanation  of 
it — Right  to  disprove  his  explana- 
tion.]  — see  Evidence,  8. 


Duty  of  solicitor  when  ques- 
tioned as  to  client’s  interests .]  — 
see  Attorney. 


WOEDS  (CONSTEUCTION  OF.) 


Proof  of  deed  when  defendant 
is  a subscribing  witness .]  — see 
Evidence,  2. 


“Arrears.” — see  Taxes,  6. 

“ Ordinary  expenditure .”] — see 
Municipal  Corporations,  1. 
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